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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JOAN MULLIN,
Plaintiff Civil ActionNo. 11-247 (FLW) (LHG)
v
OPINION
KAREN BALICKI, etal.,
Defendants

WOLFSON, Chief United States District Judge:

Pending before the Cougta motionto dismiss filedoy Defendants Officer Nicholas

Dimler, Officer Robert RussdOfficer Eric Largg“Officer Defendants”) and Chief Ralph

Yansek Lt. Dudich Sgt B. Stern and Sgt Thomas Spenaé&Supervisor Defendants™)

(collectively, “Moving Defendants”).! This case, arising out of a jailhouse suicide, was originally
assignedo the Hon Mary Little, U.S.D.J., but was reassignéd me on November 302017

Plaintiff Joan Mullin(“Plaintiff’) brought this suit against Moving Defendamisirse Jane Byrd
and Kintock Groug asadministrator of the estate of her sRobert Mullin(“Robert”), who

committed suicide while he was housea cellatthe Central Reception and Assignment

1 The motion to dismiss was initially filed on behalf of Defendants Dinbledich, and Stern

only. On December, 32018 counsel for these defendants informed the Court that he had begun
representing Defendants Spenicarge Russg and Yansick as weland that these defendants
would join the pending motion to dismisiee ECF N0293

2 Nurse Byrd was granted summary judgment by Order dated M&02§ and was dismissed
from the caseKintock Group has also since settled with Plaintiff
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Facility (“CRAF”), a correctional facility operatday the New Jersey Department of Corrections
(“NJDOC”).

Moving Defendants currently seek dismissaPhiintiff’s Third Amended Complaint
(“TAC”), which alleges that Moving Defendaritg violated Robert’s First, Fourth Eighth, and
Fourteenth Amendment rights under the United States Constitution (Count I); (2) violated rights
secured to Robert under Articles | and XII of the New Jersey Constitution (Coui) were
negligent (Countll); (4) caused Robert to experience emotional distress (Qéun)
engaged in abuse of process/abuse of authority (Count V); and (6) entered into a civil conspiracy
against Robert (Count VLI)

For the following reason®loving Defendants’ motionis granted aso Counts V and
VI, and deniedcsto Counts | II, Ill, andIV, except that Counts | arllare grante@sto
Supervisor Defendants only

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff’s claims arise from the tragic jailhouse suicide of her Baiberf on January
17,2009 TAC at 1 47 Robert was a drug addict with a history of narcotics abussiandie
attemptsld. at § 25 Medical record obtained from th&\JDOCrevealed that Robert was
diagnogdas a suicide riskhad a family history of suicida history of mental iliness including
anxiety, depression and mood disordand used psychotropic medication for his psychiatric
conditions Id. at 79

On or about January 183009 while awaiting his imminent release from the Kintock
halfway housgRobert exhibited mental deterioratjoncluding aggressive behavj@nd he

swallowed a handful of pills (later identified as depression medicajimnfront of a caseworker



at Kintock then threw the rest of the pills in a trash.ddnat § 17 Robert was later found to be
in possessigrmand under the influence,afontrolled substancemcluding cocaine and opiates
Id. at 7 15-17

As a resultRobert was moved to South Woods State Priaarorrectional facility
where he underwent a medical evaluationat 1Y18-19 A Licensed Social Worker at South
Woods identified Robert as a Mental Health Special Needs Inim&atan inmate suffering from
a psychiatric condition who i&inable to meet the functional requirements of incarceration
without mental health treatmé&nh accordance with stated NJDOC Policthe Policy”), and
constitutes a potential suicide rigéd. at 26

After the medical evaluation at South WopB®bert was transferred to the CRAF on
January 162009 Id. at 89 Robert’s Special Needs designation was noted on a transfer sheet
sent from South Woods to CRAF as parRobert’s electronic medical recordkl. at I 28
Upon transferRobert was evaluated by Nurse Bydiring that intakeRobert answeretdyes’
to the questiofthave you ever been hospitalized or treated for psychiatric ifinasd to the
guestiorf‘have you ever considered or attempted suitide at § 88 In accordance with poligy
Robert was placed on the Special Needs Roster available to all monitmirsing supervisory
and medical personnelnd was transferred to a Close Custody WHhausing S3Id at 1 31-32
36. Despite thisRobert was not referred to psychiatric evalugtihich was also required by
the Policy Id. at 1 3640.

Officers Dimler, Russo and Largéhe individual corrections officers on duty in the Close
Custody Unit were responsible for the cateeatmentsupervision and monitoring of Robed.
at 19 48-49Each of these officers cowetdifferent shifts on the night of the inciderit. Chief
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Yansek Lt. Dudich Sgt. Stern and §&. Thomaswere the supervisory and commanding officers
on duty responsible for overseeing the Officer Defend#ohtait 51 According to the TAC
the Policy requires high levels of monitoring and supervision in the Close Custody Unit for
Special Needs inmatesonsistingof either “Close Watch”— intermittent monitoring of an
inmate either in person or by video monitoring at 15 minute intervalSConstant
Observation”— uninterrupted observance of one inmate to be conducted in person or by video
monitor when the video monitor provides continuous unobstructed vigilehee § 38 Upon
transfer a psychologist or psychiatrist is also requit@donduct an initial assessment and
complete a suicide watch notidd at § 44 If a mental health professional is not available due to
the time of the transfer after business hptlren the prisoner must be under Constant
Observation until an appropriate evaluation is méleAlso in accordance with the Policy
determination must be made as to what items will be permitted in thenckiding blankets or
sheetsld. at T 45

According to the TACall of the Moving Defendantsere also obligated by policy to
know which inmates under their watch were designated Special Needs on the Special Needs

Roster and in fact had direct knowledge that Robert was a Special Needs inmate requiring
special precautions and monitorind at 52 The TAC alleges thatlespite this knowledge and
in violation of the PolicyOfficer Defendants failed to monitor Robert either on Constant
Observation or Close Watclhd.

According to the reports of inmates housed near RoO#iter Dimler made only one
round over the course of his entire shifimates also reported that Officer Russo made several

troubling statements to Robert in response to Robert’s request to see a psychiatrist. Id. at { 61



Officer Russo allegedly told Robeéa “go ahead and hangweelf” becausé&you have to wait
until the holidays are over to see the psych because they won't be back until the holidays are
over.” Id. at 1 55 In responses to Robé&rbbvious distress, Officer Russo allegedly told Robert
to “Shut up You might as well kill yourseJf and that‘there was no psych availablso“l guess
you have to kill yourself Id. Moreover an inmate heard Robert banging on a wall and asking to
see a psychologisand another inmate statédst night | heard the guy that died ask for the
psych..on 2nd shift and he was denied by CO RugsBdake a polygraph if you askld. at
59. On January 1,72009 at approximately 4:23ma., Officer Dimlerfound Robert unresponsive
hanging fromanoose made of a bed shdet at § 47 Officer Dimler performed CPPbut failed
to revive Robertld. at T 95

This case has been the subject of over eight years of litig&tiaintiff filed the initial
complaint on January 12011 which was originally assigned Judge Little against several
parties most of whom have since been dismissed: the State of New ,Jamngeseveral
individual administrators and health care provigdite jail facilities The mattewas also
settled with Kintockand Mercer County was voluntarily dismissed from the.ddsese Byrd
was granted summary judgmdiyt Order dated May 22016 Plaintiff twice amended her
complaintto both flesh out the factsin partto account for interim discovery she receiveand
to modify the list of defendant#n particular Plaintiff filed the Amended ComplaigtSAC”),
adding Officer Dimlerasa Defendanin September 2012After a series of discovery dispui@s
April 2013 the State supplied a Special Investigation Report detailing reports from inmates that

Robert had been crying out for help and was ignored; hoywewueto a clerical errarPlaintift’s

attorney failedo review this material whem was receied, and Judge Little ultimately



dismissed the SA@sto all Defendantsn November 2013After dismissalin February 2014
Plaintiff’s counsel discovered the overlooked matg&at filed a motiorto amend which the
Magistrate Judge deniedpon appealthe Third Circuit reversed the denial of leaweamend
and permitted Plaintiffo file the TAC The case was reassigrtedne on November 302017,
and the TAC was filedn January 252018

On October 262018 Defendants DimlerDudichand Stern moved for dismissal
arguing that the TAC should be dismissed on the following grounds: 1) fenlatate a claim
for conspiracy under 42.8.C. § 1985; 2) that the New Jersey Tort Claims EbtJTCA”)
provides immunity from Plaintif§ state law claims; 3) failur® state a claim for abusd
process/abusef authority; 4) failureo state a claim for civil conspiracy under New Jersey state
law; and 5) that qualified immunity appligsPlaintiff’s constitutional claimsOn December 3
2018 Defendants Russharge Spence and Yansek joined the pending motion

. LEGAL STANDARD

Moving Defendants movi® dismiss under Federal Rule of Civil Procedure Rule
12(b)(6) Under FedR. Civ. P. 12(b)(6) a complaint mape dismissed for[f]ailure to state a
claim upon which relief can be grantééed R. Civ. P. 12(b)(6) When reviewing a motioto
dismiss on the pleadingsourts“accept all factual allegationastrue construe the complaiim
thelight most favorabléo the plaintiff and determine whetharnder any reasonable readifg
the complaintthe plaintiff may be entitletb relief.” Phillips v. Cnty. of Allegheny 515 FE3d
224, 233 (3d Cir 2008) (quotations omittedYnder this standardhe factual allegations set
forth in a complaint‘must be enougtto raise a righto relief above the speculative leveBell

Atlantic Corp v. Twombly, 550 US. 544, 555 (2007) Indeed “the tenet that a court must accept



astrue all of the allegations containgda complainis inapplicableto legal conclusiond
Ashcroft v Igbal, 556 US. 662, 678 (2009)“[A] complaint must do more than allege the
plaintiff's entittemento relief. A complaint hago ‘show’ suchan entitlement withts facts”
Fowler v UPMC Shadyside578 FE3d 203 211 (3d Cir 2009)

However Rule 12(b)(6) only requires‘@hort and plan statement of the claim showing
that the pleadds entitledto relief” in orderto “give the defendant fair notice of what the.
claimis and the grounds upon whighrests” Twombly, 550 US. at 555 The complaint must
include“enough factual matr (takenastrue)to suggest the required elemenhis does not
impose a probability requiremeatithe pleading stagéut instead simply calls for enough facts
to raise a reasonable expectation that discovery will reveal evidence of the necessary’element
Phillips, 515 F3d at 234 (citation and quotations omitted); Covingtonw’l Ass ’n of Approved
Basketball Officials 710 E3d 114 118 (3d Cir 2013)(“[A] claimant does not have set outin
detail the facts upon which he bases his cldile pleading standarsl not akinto a probability
requirementto survive a motiorto dismiss a complaint merely has state a plausible claim for
relief.” (citation and quotations omitted))

Under the current pleading reginvehen a court considers a dismissal mqttbnee
sequential steps must be taken: firi#t must take note of the elements the plaintiff must plead
state a clain¥ Connelly v Lane ConstrCorp, 809 FE3d 78Q 787 (3d Cir 2016) (quotations
omitted) Next, the court‘should identify allegations thabecause they are no more than
conclusionsare not entitledlo the assumption of truthld. (quotations omitted)astly, “when

there are well-pleaded factual allegatioihe court should assume their veracity and then



determine whether they plausibly give risenentitlemento relief.” Id. (quotations and
brackets omitted)

1. DISCUSSION

Moving Defendants move to dismiss on the following grounds: 1) qualified immunity
bars all 8 1983 claims (and parallel NJCRA claims) against Moving Defendants in their
individual capacities; 2) Plaintiff has failed to state a claim for conspiracy under Federal and
New Jersey law; and 3) Plaintifstate tort claims should be dismissed due to NJTCA immunity
or failure to state claim will address each of these arguments in.turn

A. Qualified Immunity - § 1983 Individual Capacity Claims Against Moving
Defendants

Moving Defendants argue that the doctraiejualified immunity shields them from
Plaintiff’s Count | for violation ofRobert’s Constitutional Rightén connection with his jail cell
suicide “Qualified immunityis ‘an entitlement noto stand trial or face the burdens of
litigation.”” Saucier vKatz 533 US. 194, 200 (2001) (quoting Mitchell.\Forsyth 472 US.

511, 526 (1985))Under this doctrinea government officiak immune from claims for damages
unlessinterpreting the allegations most favoratiythe plaintiff they show (1) that the official
violated the plaintiff's constitutional or statutory rights and (2) that the rights violated were
clearly establishedd. at 201; see also Harlow Fitzgerald 457 US. 800, 818
(1982)(“[GJovernment officials performing discretionary functions are shielded from liability
for civil damages insofaastheir conduct does not violate clearly established statutory or

constitutional rights of which a reasonable person should have KhoWhile courts generally
address the first prorgwhether a constitutional violatias alleged—first, a court may exercise

discretionin considering these elemeisthe ordeit sees fit Pearson vCallahan 555 US.



223 236 (2009) Qualified immunity applies onlio defendant#n their individual capacities
Williams v. Sec'yPa Dep't of Corr, 848 E3d 549 572 n151 (3d Cir 2017)

As aninitial matter with regardto the second prong of the qualified immunity analysis
thereis no dispute that the riglat issueis clearly establishedPrison officials have a
Constitutionaf‘obligation notto actwith reckless indifference a prisoner's vulnerable mental
state when the officials know or should know of that prisoner's suicidal tendéigngder v
Baumeckey 708 F Supp 1451 1460(D.N.J. 1989) (citing Freedman City of Allentown Pa.,

853 F2d 11111115 (3d Cir1988); Colburn vUpper Darby Twp 838 F2d 663 669 (3d Cir
1988)(“Colburn I")).2 Thisis precisely the right Plaintiff alleges Moving Defendants violated
here: that Robert had a particular vulnerabtitguicide of which Defendants should have been

aware and that Defendants acted with reckless indifferémtieis known risk Thus the

3 Count | also asserts that Moving Defendants violated the following Constitutional rights: the
“First Amendment rightio be free of retaliation or abuse based on the request for mental health
assistanceand the‘14" Amendment righto equal protectionbased on discriminatidn failing

to offer mental health treatmehECF No. 294at 30.To the extent that these constitute
separate claimshey are dismissed for the following reasohsaninitial matter a vulnerability

to suicide claim broughty aninmate—whichis the focus oPlaintiff’s opposition brief-is

properly analyzed under the Eighth Amendmertept for claims brouglly pretrial detainees
which are brought under the Fourteenth Amendment due process Elalesleovic v\Wetze|

854 E3d 209 222 (3d Cir 2017) Further in orderto assert a First Amendment retaliation

claim, Plaintiff mustasa threshold issue demonstrate that he engagashstitutionally

protected conducBee Rauser.¥Horn, 241 FE3d 33Q 333 (3d Cir 2001) Here the only

plausible constitutionally protected condigcRobert’s requesto Officer Russdo see a
psychiatrist However while the filing of official grievances regarding medical care constitutes
protected activityPlaintiff does not cite any casesnd the Couris unaware of amy-in which

the mere verbal request for medical daye prisoner constitutes protected activity for the
purposes of a First Amendment retaliation claBee e.g. Wicker v. ShannonNo. 09-629 2010

WL 3812351 at*6 (M.D. Pa Sept 21, 2010) (although filingf grievance forms protected
conduct merely requesting onis not); Hunter vBledsoe No. 10-0927 2010WL 3154963 at

*4 (M.D. Pa Aug. 9, 2010) (same)Moreover to the extent that Plaintiff asseds equal
protectionclaim, he has not identified a protected clas#/hich he belongs
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guestionis whether Moving Defendants violated that righs this question requires a different
analysis for both Officer Defendants and Supervisor Defendantt address each of these sets
of defendants separately

1. Officer Defendants

Plaintiff brings claims against the three Officer Defendants who were on duty in the
Close Custody biit on the night of Robert’s suicide, and who were allegedly directly responsible
for monitoring RobertThe Eighth Amendmentvhich is made applicable to the states through
the Fourteenth Amendmermtrohibits the infliction of cruel and unusual punishmé&hg. Const
amend VIII. “[D]eliberate indifference to serious medical needs of prisoners” constitutes a
violation of that constitutional proscriptiokstelle v Gamble 429 US. 97, 104 (1976) The
Third Circuit has held that a prisoner’s vulnerability to suicide is one such serious medical need.
Thus to assert an Eighthmendment claim for deliberate indifference to a prisoner’s
vulnerability to suicidea Plaintiff must allege the following: (1) that the individual had a
particular vulnerability to suicideneaning that there was a “strong likelihood, rather than a
mere possibility’ that a suicide would be attempted; (2) that the prison official knew or should
have known of the individual’s particular vulnerability; and (3) that the official acted with
reckless or deliberate indifferensaeaning something beyond mere negligetwéhe
individual’s particular vulnerability. Palakovic vWetze| 854 F3d 209 223-24 (3d Cit 2017);
see also Colburn B38 F2d 663; Colburn vUpper Darby Townshig‘Colburn 1), 946 E2d
1017 (3d Cir1991); and Woloszyn.\County of Lawrence396 F3d 314 (3d Cir2005)

At this stagePlaintiff has satisfied the first prontihat Robert had a particular

vulnerability to suicide The Third Circuit has explained thatiadividual’s particular
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vulnerability to suicide “speaks to the degree of risk inherent in the detainee’s condition.”
Palakovig 854 E3d at 222 (quoting Colburn,1946 FE2d at 1024)A prisoner’s “strong
likelihood” of suicide “must be ‘so obvious that a lay person would easily recognize the
necessity for’ preventative action.” Id. (quoting Colburn 11946 F2d at 1025)Plaintiff alleges
that Robert had a history of suicide attemgtagnoses as a suicide rigkfamilial history of
suicide a history of mental iliness including anxigtiepression and mood disordend use of
psychotropic medicatiorPlaintiff further alleges that immediately prior to transfer to the DOC
facilities—two days before his deathRobert had swallowed a handful of depression medication
pills in front of a caseworker at Kintockhis documented history of suicidal behavior clearly
indicates that there was a “strong likelihood, rather than a mere possibility that self inflicted
harm would occur Woloszyn 396 E3d at 322 (quoting Colburn,1946 F2d at 1024)‘[W]hen
a mentally ill depressed person has attempted to kill himself multiple tin@ssengaged in self-
harm... it cannot be said as a matter of law that the risk of suicide is nothing more than a ‘mere
possibility.””’). Moreover Plaintiff avers that various neighboring inmates had heard Officer
Russo recognizinBobert’s suicidal desires, by allegedly taunting Robeftif you want to Kill
yourself kill yourself.” SeeColburn I, 946 F2d at 1025 (holding that there i$srong
likelihood” where a lay person would recognize the necessity for preventive action). Taken
together these allegations indicate that Robert had a particular vulnerability to suicide
Further there is no question as to the second prong of the anaheati©Officer
Defendants kneywor, at the very least should have knqwhRoberts particular vulnerability to
suicide Officer Russo had actual knowledg€Robert’s vulnerability, asseveral inmates stated

that Robert told Officer Russo that he wanted to kill himself and begged to see a psycmatrist
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that Officer Russo acknowledged these pl&dhile Plaintiff does not allege that Officers
Dimler and Large had direcubjective knowledge d&obert’s suicidal tendencig$][i]t is not
necessary for the custodian to have a subjective appreciation of the detainee’s particular
vulnerability.” Palakovi¢ 854 FE3d at 231 (citing Woloszyr896 F3d at 320) Rather prison
officials may “know” of a particular vulnerability to suicide where they have knowledge of a
history of suicide attempts or a diagnosis identifying suicidal propensitiesh can be
presumed if all of this information is accessible in the prisoner’s records. Id. at 230-31. At the
time of transfer to CRAFRobert was allegedly placed on the Special Needs Rosserved for
an inmate suffering frora psychiatric condition who is “unable to meet the functional
requirements of incarceration without mental health treatthand is a suicide riskdccording
to Plaintiff, Robert’s suicidal history was noted in the recqrdsd in his intake forprhe
admitted to having attempted suicide in the gaBiese facts, taken togetherare sufficient to
support a reasonable inference that prison officials and medical personnel knew or should have
known of [Robert’s] particular vulnerability to suicide.” Id. (“Brandon had attempted suicide on
prior occasions and told prison officials. 3tne pison identified Brandon as a ‘suicide behavior
risk’ and ratechim ‘Stability Rating D,” diagnosed him with multipleserious mental ilinesses
known to heighten the risk ofl§éarm and placed him on the ‘mental health roster.” The
Palakovics allege that all of this information was set forth in Brandon’s records which the
corrections officers and medical staff must hawe, at the very leasshould have-
reviewed....”).

Finally, having determined that Officer Defendants had actual or constructive knowledge

of Plaintiff’s vulnerability, | next turn to whether they were deliberately indifferent to such risk
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When assessing whether a defendant showed deliberate indifferenoéstma’s risk of or
vulnerability to suicidethe Third Circuit has looked to the definition of that term detiv

from Farmer vBrennan511 US. 825 (1994)whichdemands “something more culpable on the
part of the officials than a negligent failure to recognize the high risk of sticRizlakovi¢ 854
F.3d at 231 (citing Woloszyr896 E3d at 320) Thus an“official knows of and disregards an
excessive risk to inmate health or safetyhen he is “aware of facts from which the inference
could be drawn that a substantial risk of serious harm eaistishe must also draw the
inference” Estate of Allen yCumberland Cty No. 15-6273 2018 WL 1293154at *8 (D.N.J.
Mar. 13, 2018) (citing Farmer511 US. at 834) As an initial matterthere is again no doubt that
Plaintiff has alleged that Officer Russo acted with deliberate indifference to the Reket’s
vulnerability to suicideRobert told Officer Russo that he wanted to kill himghift Officer
Russo ignored and humiliated hiand even encouraged Robertgo ahead and hang
yourself” TAC at 1 54-60As for the remaining Officer Defendant©Officers Dimler and
Large—it is enough that Plaintiff has alleged that they had awareness of Robert’s vulnerability to
suicide which they recklessly disregarddddeed at the motion to dismiss staggmurts have
found that prison officials acted with reckless indifferetaceprisoner’s particular vulnerability
to suicide whenas hergthey ignoe “positive answers to relevant medical intake questions
otherwise obvious indicators of suicidalityfestate of Allen2018 WL 1293154at *8 (citing
e.g., Palakovi¢ 854 FE3d at 230; Colburn, 1838 F2d at 670)Here Plaintiff alleges that Robert
positivdy answeed medical intake questions indicating suicidgland otherwise outwardly

expressed his suicidal intentiof3espite thisOfficer Defendants allegedly failed to adequately
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monitor Plaintiff and even permitted him to have bed sheabtstools that Robert ultimately
used to end his own liff’ hese allegations are sufficient to survive a motion to dismiss

In responseMoving Defendants merely argue that Officer Defendants are not medical
professionalsbut “officers of the law who maintain order in a correctional facility and conduct
their duties to the best of their abilityeCF Na 287-1 at 23According to Moving Defendants
the fact that Officer Dimler attempted to sa&ubert’s life by administering CPR indicates that
Plaintiffs were doing their best ensure Robert’s safety, but ultimately failedld. However the
obligation notto actwith reckless indifferenc® a prisoneis vulnerable mental state extends
beyond medical professials to any prison official who recklessly disregards a known risk of a
particular vulnerabilityto suicide See Boyds. Bergen Cty. Jail, No. 07-769, 20¥2L. 3821890,
at*16 (D.N.J. Sept. 4, 2012), affd sub nom., $3Bpp'x 203 (3d Cir. 2013) (noting that
prisoner’s Eighth Amendment claims against prison gu&ate subjecto the same deliberate
indifference standardshis claims against medical persorineRlnd, officers are not absolved
from liability evenif they attempt lifesaving procedures when a prisoner successfully attempts
suicideasa result of thefficers’ deliberate indifferenct® a known riskIf | wereto adopt
Moving Defendants’ position it would run directly contrarto reason and established law

Thus because Plaintiff has adequately alleged that Officer Defendants viRtaied’s
Eighth Amendment rightgjualified immunity does not shield Officer Defendants from
Plaintiff’s Constitutional claims

2. Supervisory Liability

Supervisor Defendants are not alleged to have been personally responsible for monitoring

Robert while he was in the Close Custody UNieverthelessPlaintiff alleges that Supervisor
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Defendants were responsible for the unreasonable and dangerous practice of failing to ensure
that Officer Defendants were adequately monitoring Robetuding by not maintaining log
books documenting the Officer Defendants’ rounds. Because vicarious liability and respondeat
superior are not actionable under 8§ 198intiff must show that Supervisor Defendants
violated Robert’s constitutional rights. See Estate of Moore v. Cumberland Cty., No. 17-2839,
2018 WL 1203470, at *2 (D.N.J. Mar. 8, 2018he Third Circuit lasrecognized that there are
two theories of supervisory liabilityirst, supervisors can be held indirectly liable if they
established and maintained a polipyactice or custom which itself directly caused the
constitutional harmParkell v Danberg 833 F3d 313 330 (3d Cir 2016) (citing Santiago.v
Warminster Twp, 629 E3d 121 129 n5 (3d Cir 2010) Sample vDiecks 885 F2d 1099 1118
(3d Cir. 1989))* Secongthey can be directlyliable if they participated in violating plaintiff's
rights, directed others to violate theor, as the persons in chardged knowledge of and
acquiesced in their subordinates' violatidnd. A plaintiff “can show this by establishing that

the risk was obvioud Beers-Capitol v Whetze] 256 FE3d 12Q 135 (3d Cir 2001) Here
although it is not entirely clear which method of supervisory liability Plaintiff assbeSTAC

does not adequately allege that Supervisor Defendants may be liable under eithe method

4 The Third Circuit has since questioned whether a supervisor may be held indirectly liable for
deficient policies using this first methedhe so-called Sample test'as the Supreme Court
mayhave called the...test into question in Ashcroft igbal, 556 US. 662 (2009)’ Palakovig

854 F3d at 225 Nonethelessas explained infraPlaintiff has failed to adequately allege
supervisory liability under either method

% In her opposition brigfPlaintiff also makes reference to a Monell claimder which a
governmental entity may be held directly liable for establishing an unconstitutional, policy
practice or customHowever as no governmental entity is a party to the, ®laintiff has no
basis to assert such a claim
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As for the first methodPlaintiff argues only that Supervisor Defendants “knew the
policy regarding the level of supervision required” for suicide risk inmates, yet failed ensure that
this policy was carried outnder Third Circuit law
[tlo hold a supervisor liable for sucn Eighth Amendment violatignthe
plaintiff must identify a supervisory policy or procedure that the supervisor
defendant failedo implement and [allege] that: (1) the policy or proceduires
effect at the time of the alleged injury createdn unreasonable risk of a
constitutional violation; (2) the defendant-official was aware that the policy
createdan unreasonable risk; (3) the defendant was indiffei@ttat risk; and

(4) the constitutional injury was causdxy the failureto implement the
supervisory procedure

Sample 885 E2d at 1118Under this test to establish a claim against a policymaker under §
1983 a plaintiff must allege and prove that the official established or enforced policies and
practices directly causing the constitutional violafiddhavarriaga VNew Jersey Dep’t of
Corrs, 806 E3d 21Q 229(3d Cir. 2015) Here the problem with Plaintiff’s attempt to hold
Supervisor Defendants liable is that she has neither clearly articulated the precise policy
practice or custom at issy@or has she alleged who implemented. gd#hough a plaintiff
could theoretically allege an Eighth Amendment violation based on a widespread policy
practice or custom of failing to ensure that suicide risk inmates were effectively monitored
Plaintiff’s vague allegations here do not suffice: there is no indication about how prevalent the
practice is nor who was responsible for implementihgMioreover Plaintiff merely alleges that
Supervisor Defendants were on duty while Officer Defendants failed to adequately monitor

Robert but does not allege any awareness of the alleged failure to monitor

16



Indeed Plaintiff’s approach to establishing supervisory liability is similar to one that the
Third Circuit rejected in Parkell Danberg There a plaintiff-prisoner brought a 8 1983 claim
against supervisory prison officiaklleging that they deprived him of adequate medical care by
allowing prison staff to subject him to the allegedly unconstitutional practice of visual cavity
body searched?arkell, 833 Bd at 319-20The Third Circuit disagreedhoting that the plaintiff
had not showrtany involvement [by the supervisor] in establishing or enforcing any specific
policies...or even any awareness that the searches were occutdngt 331 It was moreovey
“unclear whether [the alleged policy] was in accordance with official DOC policy endorsed by
[the supervisor]a policy limited to VCCor even just an informal practice or custdmd. Here
Plaintiff has similarly failed to allege any involvement by Supervisor Defendants in the
monitoring decisionsor whether such decisions amounted to official policy or informal practice
or customAs in Parkell to presume that the alleged lax monitorfagose from [Supervisor
Defendants’] policies merely because of [their] position[s] is to rely on respondeat supédior

Plaintiff likewise cannot establish supervisory liability through the second method
direct liability based on acquiescence to a known obviousUiséler this methoda plaintiff
must show that the defendants knew or were aware of and disregarded an excessive risk to the
plaintiffs’ health or safetywhich can be established by showing that the risk was ob\Begss-
Capitol, 256 F3d at 135 The essence of this method of supervisory liability is the following:
“Where a supervisor with authority over a subordinate knows that the subordinate is violating
someonés rights but fails to act to stop the subordinate from dointhedactfinder may usually
infer that the supervisor ‘acquiesced’ in...the subordinate's conduttaurier v D'llio, No. 15-

6043 2018 WL 638747at *6 (D.N.J. Jan 31, 2018) (quoting Bennett WashingtonNo. 11-

17



176, 2015 WL 731227at *11 (ED. Pa Feh 19, 2015)) Herg although Plaintiff has vaguely
and conclusaly alleged that Supervisor Defendants were on duty while Officer Defendants
failed to perform their monitoring dutieand therefore had the required knowledgeere is no
indication that Supervisor Defendants had any actual awareness of this alleged constitutional
violation. With only conclusory allegations regarding Supervisory Defendants’ knowledge,
Plaintiff’s attempt to assert supervisory liability cannot survive a motion to dismiss. See id at *8
(granting motion to dismiss against supervisory prison officials for failure to provide adequate
medical care because plaintiff did “not allege [supervisors] knew [plaintiff] would be denied
adequate medical care in PHD; nor does he allege they knew he was not having his bandages
changed as directed by the hospitalthat they knew of any of the other allegedly filthy
conditions h PHD”).

Thus because Plaintiff has failed to adequately allege supervisory lialjiligfified
immunity barsPlaintiff’s 8§ 1983 claims against Supervisor Defendants

B. NJCRA Claims

In Count Il Plaintiff also asserts that Moving Defendants violated his rights under the
NJCRA The NJCRA was modeled after § 1988d thus courts in New Jersey have
consistently looked at clagmunder the NJCRA “through the lens of § 1983.” Trafton v City of
Woodbury 799 ESupp2d 417 443-44 (D.N.J.2011); Chapman.\New JerseyCiv. No. 08-
4130 2009 WL 2634888*3 (D.N.J. Aug. 25, 2009) (“Courts have repeatedly construed the
NJCRA in terms nearly identical to its federal counterpat; Armstrong v ShermanCiv. No.
09-716, 2010 WL 2483911*5 (D.N.J. June 42010) (“[TThe New Jersey Civil Rights Act is a

kind of analog to section 1983.”). Accordingly, Plaintiff’s New Jersey State Constitution
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claim will be interpreted analogously to his § 1983 clainafton 799 ESupp2d at 44344,
Bayete vRicci, 489 E App'x 54Q 543 (3d Cir 2012) (citing State.\Ramseuy106 NJ. 123
169 (1987)) (concluding thatew Jersey’s constitutional provisions concerning cruel and
unusual punishment are interpreted analogously to the Eighth AmendBerdlse the Court
has concluded that qualifiethmunity bars Plaintiff’s parallel Eighth Amendment 8 1983 claims
against Supervisor Defendants but not against Officer Defendlaatsame conclusion applies
to Plaintiff’s NJCRA cause of action.

C. Civil Rights Conspiracy

The Court will dismiss without prejudice Plaintiff's conspiracy claim under § 1985 for

failure to state a claim for relie€ivil rights conspiraciesequire a “meeting of the minds,” and
to survive screening or a motion to dismiskaintiffs must provide some factual basis to support
the existence of the elements of a conspiraaynely agreement and concerted actiSee
Startzell v City of Philadelphia533 E3d 183 205 (3d Cir 2008) (citing Adickes VSH. Kress
& Co., 398 US. 144, 158 (1970))Here the TAC contains no facts relateda meetingf the
minds between Moving Defendants and ahthe other parties involvedlthough Plaintiff
correctly points out that su@nagreement malge proven through circumstantial evidence
“pure speculation is not [sufficient].” Boyd, 2012 WL 3821890at *8. Here Plaintiff offers
nothing more than pure speculation that such an agreement between Moving Defendants existed
because they were all on duty when Plaintiff was allegedly denied medical care and committed
suicide Thus this claim must also be dismiss&ge Aulisio vChiampj No. 17-3301 2019 WL
1299712 at *3 (3d Cit Mar. 20, 2019) (dismissing conspiracy claim against state prison

officials because inmatgrisoner “offered nothing more than conclusory statements that
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Defendants conspired to deprive him of his constitutional rights; no evidence suggests that they
agreed plotted or even discussed doing s0”).® The conspiracy claim jsherefore dismissed

D. Tort Claims Against Individual Defendants

Plaintiff also asserts three additional common law tort claims against Moving

Defendants: negligence (Count JIDED (Count IV), and abuse of process/abuse of authority
(CountV).” Moving Defendantsin responsgargue that the NJTCA immunizes them from
liability . For the following reasonsheNJTCA immunity provisions are not applicable in the
present matteiand Plaintiff has stated a claim for negligence and JIEDR not for abuse of

process/authority

1. Immunity

New Jersey state law pursuant to Wi CA limits the circumstances in which state
officials and state entities can be held liable under stateNalb.A. 59:1-1 to 12-3. Moving
Defendants have asserted that the alleged conduct at issue is shielded from liability under state

law by theNJTCA. Specifically Moving Defendants argue thaursuant to N.S.A. 59:6-5 and

® Plaintiff’s state common law civil conspiracy claim is also dismissed for the same reasons. The
elements of aivil conspiracy under New Jersey law are “two or more persons acting in concert

to commit an unlawful acbr to commit a lawful act by unlawful meartse principal element

of which is an agreement between the parties to inflict a wrong against or injury upon,another
and an overt act that results in damaddercedesBenz USALLC v. ATX Group, Inc., No. 08-
3529 2010 WL 3283544at *12 (D.N.J. 2010) (quoting Banco Popular. Am. v. Gandj 184

N.J. 161, 177(2005)) Here Plaintiff has not alleged the existence of an agreement by even
circumstantial evidengauch as through “the close association and frequent communication
between the major players and the pattern of conduct among all of tBénof Educ, Asbury
Park v Hoek 38 NJ. 213 239 (1962)

" As already discusse@laintiff’s civil conspiracy claim under New Jersey lsismissed
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6-6, they are immune for failing to diagnose a mental condiaiod for any decision to confine
a person for mental illnes§hose sections provide:

a. Neither a public entity nor a public employséable for injury resulting from
diagnosing or failingo diagnose that a persaafflicted with mental iliness or

is a drug dependent person or from failtogprescribe for mental illness drug
dependence; providedhowever that nothingin this subsection exonerates a
public entity or a public employee who has undertakegprescribe for mental
illness or drug dependence from liability for injury proximately catseklis
negligence oby his wrongful acin soprescribing

b. Nothingin subsection.aexonerates a public entity or a public employee from
liability for injury proximately causeldy a negligent or wrongfudctor omission

in administering any treatment prescribed for mental illness or drug dependence

N.J.S.A. 59-6-5.

Neither a public entity nor a public employiediable for any injury resulting

from determiningn accordance with any applicable enactment: (1) whéther
confine a person for mental illness or drug dependence; (2) the terms and
conditions of confinement for mental iliness or drug dependence; (3) whether
parole grant a leave of absent® or release a person from confinement for
mental illness or drug dependence

N.J.S.A. 59:6-6.

Courts interpret these provisions broadigd close calls in application are resolved in
favor of immunity not liability. See e.g., Charpentier vGodsil 937 F2d 859 865 (3d
Cir.1991); Greenway DeXCo. v. Bor. of Paramus163 NJ. 546 552 (2000); Ludlow vCity of
Clifton, 305 NJ.Super 308 311(N.J. App. Div. 1997); Perona.viwp. of Mullica, 270
N.J.Super 19, 27 (N.J. App. Div. 1994) These provisions reflect and advance New Jersey's
public policy in favor of providing immunity to public employees for their discretionary decision

making Perona 270 NJ.Super at 27
The New Jersey Appellate Division has stated that the immunity conferred.ByAN

59:6-6 is not limited only to confinement within a “mental institution,” and that the linchpin for
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such immunity “is a discretionary decision whether to confine a person for the care and treatment
of mental illness rather than the particular type of facility in which a person may be
confined” Ludlow, 305 NJ.Super at 311 Immunity is also not limited to physicians and can
apply to any public employeecluding police officersPerona270 NJ.Super at 27

Before the case was transferred tq thalge Little initially granted Officer Dimler
immunity under NJ0.S.A. 59:6-6 because sh®nstrued Plaintiff’s claims as relating to

Defendants“alleged failure to properly confine the decedent based on his mental illness and
substance abuse underd!$.A. 59:6-6.” Mullin v. Balicki, No. 11-247 2013 WL 5935998at

*8 (D.N.J. Nov. 1, 2013) The court ruled that the “decision before Movants was whether to

further confine the decedent from the general prison population as a result of potential mental-

health issuesMovants decided against such confinemantl thereforgtheir decision is one
considering ‘whether to confine a person for mental illness or drug dependétteat *9
(quoting NJ.S.A. 59:6-6).

Now, however Plaintiff no longer pleads that there was negligence in the housing
placementi.e. that Robert was improperly released into the general prison populBtisns
not a casgas in those where the immunity provisions have applbere there was misfeasance
regarding where to confine Rohdnbw to diagnose or treat hjrar whether to change the terms
of confinementRather the gravamen of the TAC is that the Moving Defendants knew of
Roberts’ vulnerability to suicide; that Robert was in fact housed approprjdtetyMoving
Defendants failed to follow standargsotocols and policies in connection with monitoring
Robert and denied him medical care when requestegl Act provides immunity in all

circumstances for injury resulting from the failure to diagnose or presbub@rovides no
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immunity for injury resulting from a failure of treatmeas is the case her€harpentier937
F.2d at 86458
In Estate of Wilson VN. State Prisonfor instancethe defendant prison officials
attempted to assedtJTCA immunity in similar circumstances against the estate of an inmate
who had committed suicide while incarceratdd. 07-1942 2008 WL 2478377 (ON.J. June
18, 2008) In finding the immunities did not applthe court concluded that that [the decedent]
had alreadybeen diagnosedas a suicide risk having been placed on suicide
watch onat least two occasions prido his deathand that Wilson had been
evaluatedby NSP physicians psychiatrists and/or nursesThese medical
personnel are alleged have failedo properly tregtmedicateand/or diagnose
Wilson's medical and mental health condition during their treatment or

examination of WilsonThe subsequent denials of medical care and treatment
by the Moving Defendants are also allegethave contributetb his death

Id. at 1 5 Here Plaintiff alleges that Plaintiff had already been evaluated by medical personnel
upon intake and placed on a Special Needs Rastguiring a heightened level of supervision

Thus “it is logical for the Court to infer from these allegations that the defendants had already
identified [Robert] with a medical or mental health condition of sufficient severity as to require

suicide monitoringand that there were medical diagnoses and/or examinations related to his
medical and mental health conditivmd. NJTCA immunity, is, therefore inapplicable to

Plaintiff’s state law claims.

8 The TAC does allege that Moving Defendants denied Plaintiff access to a psygclmatrist

violation of the PolicyHowever the basis for Plaintiff’s vulnerability to suicide claims is not

that the lack of a psychiatric evaluation resulted in a misdiagnosis that Plaintiff was not a suicide
risk, which would likely confer immunity to Moving Defendants; ratH@aintiff alleges that he

had already been identified as a suicide risk who required heightened monhatidgl not

receive it
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2. Negligence

Plaintiff argues that both sets of Moving Defendants were negligent in their actions or
inactions that led to Robert’s suicide. “‘[T]o sustain a common law cause of action
in negligencéunder New Jersey lgvia plaintiff must prove four core elements: (1) a duty of
care (2) a breach of that dut{3) proximate causend (4) actual damag&sAymonier v
U.S, 432 FEApp'x 66 67 (3d Cir 2011) (quoting Polzo.\Cnty of Essex196 NJ. 569 584
(2008))

Herg Plaintiff has alleged that Officer Defendants had a,dutysuant to NJDOC
policy, to monitor Roberta known suicide risk; they breached this duty by failing to monitor
Robert; and that the failure to monitor Robert resulted in him committing suidiése
allegations are sufficient at this stage to state a claim for negligence: in finding already that
Officer Defendants were recklessly or deliberately indifferedigert’s “strong likelihood” of
suicide | necessarily determined that Offid@efendants’ culpability was “something beyond
mere negligencé Palakovig 854 F3d at 222 (citing Colburn 946 F2d at 102425), Hearns
v. JohnsonNo. 16-3284 2016 WL 4690386at *7 (D.N.J. Sept 6, 2016) (“[O]fficials at
the jail clearly did owe Plaintiff a dutyf care to the extent that they were required to provide
him adequate medical care”). Although I dismissed Plaintiff’s Eighth Amendment claims against
Supervisor Defendants due to qualified immunitydoing so | merely found that they had not
been recklessly or deliberately indifferent to Robert’s rights, a level of culpability higher than
negligenceSupervisor Defendants have offered no argument as to why the failure to ensure that
Officer Defendants were monitoring Plaintiff did not amount to mere negligandemoreovey

it is plausible at the motion to dismiss stgdbat Supervisor Defendants had a duty to ensure
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that proper monitoring was occurring but failed to dpvdtich resulted in Robert’s suicide. As
such Plaintiff has sufficiently stated a claim for negligence against both Officer and Supervisor
Defendants

3. Emotional Distress

The TAC asserts @use of action for “emotional distress.” In her opposition papers,
Plaintiff clarifies that the claim refers to an IIED claim against Officer Rubsstate a claim
for intentional infliction of emotional distressparty must plead “intentional and outrageous
conduct by the defendagngroximate causeand distress that is sevérdaylor v. Metzger, 152
N.J. 490 509 (1998) (citation omittedNew Jersey sets a “high bar” for a plaintiff to establish
extreme and outrageous condugte Taveras. Resorts Int’l Hotel, Inc., No. 07-4555 2008 WL
4372791 at *6 (D.N.J. Sept 19, 2008) (citing Fregara.\et Aviation BusJets 764 ESupp
940, 956(D.N.J. 1991)) “Only where reasonable persons may differ is it for the jury, subject to
the control of the courto determine whether the conduct alleged in this case is sufficiently
extreme and outrageous to warrant liabifitylcConnell v State Farm Mutins. Co., 61
F.Supp2d 356 363 (DN.J. 1999) (internal quotation marks omitted)

Here Plaintiff alleges that Officer Russo engaged in intentional and outrageous conduct
by repeatedly telling Robenvho was allegedly openly suicidéb kill himself. These statements
included telling Roberto “go ahead and hangwaelf”; to “Shut up You might as well kill
yourself’; and that “there was no psych available” so “I guess you have to kill yoursélfTAC at
1954-6Q These alleged statementghich immediately preceded Robert’s suicide by hanging,
are at the very leassuch that reasonable persons might differ as to whether they are sufficiently
extreme and outrageous to warrant liabilbge McDonald-Witherspoon €ity of Philadelphia
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No. 17-1914 2018 WL 4030702at *13 (ED. Pa Aug. 23, 2018) (denying motion to dismiss in
prison suicide cas®eccause “[a]t this early stage of the litigation we conclude that these
allegations plausibly demonstrate that MHM engaged in extreme or outrageous conduct” because

jail “intentionally abdicated its responsibilitifor Jones’s psychiatric care.... with full
knowledge of the danger it gl to him”).

4. Abuse of Process/Abuse of Authority

Although the TAC asserts a cause of action for abuse of process/abuse of authority
Plaintiff, in her opposition paperspecifically states that she brings Count V as a tort of abuse of
authority“separate and apart from a constitutional violatiodBCF Na 294 at 38 Contrary to
Plaintiff’s assertion, no such cause of action exists under the Bae Mitchell vWalters No.
10-1061 2010 WL 3614210at *5 (D.N.J. Sept 8, 2010) (“The Court is frankly at a loss to
construe Plaintiff's ‘abuse of authority’ assertion as any claim cognizable in the law.”); see also
Brunson vNew JerseyNo. 17-04577 2018 WL 3388303at *3 (D.N.J. July 12 2018)

(dismissing abuse of authority clainPlaintiff’s reliance on the phrase “abuse of municipal

power and authority” in Hyland v Borough of Allenhurt78 N.J. 190 196 (NJ. 1978) is
misplaced The New Jersey Supreme Cqumtthat casedid not in fact find that such a tort
existed and it did not otherwise apply tort laRather the Court used the language to explain its
ruling that the Borough of Allenhurst could not deprive users of a public beach from adjacent
public toilets Id. The case simply does not have any application to the instant.matter

Thus Plaintiff’s claim for abuse of authority is dismissed.

V. CONCLUSON
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For the foregaig reasonsMoving Defendants’ motionto dismiss the TAGs DENIED
asto Counts I, I, lll, andlV, exceptit is GRANTED insofarasCounts | andl are asserted
against Supervisor Defendant$e motionto dismissis alsoOGRANTED asto Counts V and

VII, which are dismisseasto all Moving Defendants

Dated: May 312019 /sl Freda.lWolfson
Hon Freda L Wolfson
Chief United States District Judge
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