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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

PPL ENERGYPLUS, LLC, et al.,
Civil Action No.: 11-745
Plaintiffs,

V. MEMORANDUM
ROBERT M. HANNA, in his official
capacity as President of the New Jersey
Board of Public Utilities, et al.,

Defendants.

SHERIDAN, U.S.D.J.

This nonjury casewas tried before the Courbver thirteenseparate days in April and
May, 2013. After trial, the parties submitted proposed findings of fact and conclusiomsax la
well asbriefs andthereafer, summationswere heardThe Court, having considered the parties’
submissions andaking deliberatedver thefactsand the lawsubmitsthis memorandunas its
decision

In broad terms, the issue before the Courtwisther the New JerseyLong-Term
Capacity Pilot Project ActP.L. 2001, c. 9, approved Jan. 28, 2011, codified at N.J.S.A. 88 48:3
51, 48:398.2-4 (“LCAPP’ or “Act”), should be declared unconstitutiores violating the
Supremacy Claus@ndwhetherthe New Jersey Board of Publittiliti es(*NJBPU”, “BPU”, or
as referred to herein as the “Boardshould be enjoinedrom engaging in activities in
furtherance of the Act because the LCAPP is preempted Wiyeitheral Power A¢tl6 U.S.C. §

824 et seq. That 5, whetheractions by the Statef dlew Jersey taken pursuant to the LCAPP
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intrude upon and interfere with the authority delegated to the Federal EnergyatBegul
Commission(as referred to hereifFERC” or “Commission”) by the Federal Power Act.
Before proceeding to the substance of this case, the Court providesawmnary
observationsregarding writing style and organization an@é generalreservationas to the
presentation andcope of the finding within this decision. First, on writingstyle The electric
energy industry has iswn jargonwhich makes great use atronymsWith so many acronyms
being used, theestimony and briefeecome likealphabet soupvhereall the letterswirl around
and may confuséhe reader. As sucla, list of acronymsvhich have beesubstantiallyagreed
upon by the parties is attachad Rider A. TheCourt minimizes use oftheseacronyms in this
decision. By way ofreservationthe first part of therial reviewedthe extensive historgf how
the electric energy industrigas developednto its present state This opinion includes an
overview of the relevant background for tpharposeof providing sufficient information to
decide theissues however, it does not purport to be a historical work. And lastly on
organization, thee aremany norcontrovesial factspresentedvithin the Court’'s overview of
the relevant background, and a new term may present itself without prior introdlictibrs
case, the term will be explained later in the Court’s decision. After siftiogdhra confluence
of facts, the Court has gleaned a set of manageable facts with which to evalyaezthgtion
issue The decision is subdivided inseveral sectiongA) an identification othe parties to the
actionn (B) an identification of important neparties (C) an identification ofwitnesseswho
testified at trigl (D) a description of some basic facts regarding electricity; (E) bagkdro
informationon the electric energy industry; (F) a description of the “Reliability PricdeMo
(“RPM”) process; (G) aescription of the LCAPP statute; (H) an explanation of the impacts of

the LCAPP; (1) a description of tleeedibility of witness; (J) analysis; and (K) a conclusion.



A. PARTIES TO THE ACTION
1. Defendants

New JerseBoard of Public Utilities The defendants af@obert M. Hanni Jeanne M.

Fox, Joseph L. Fiordaliso, and Nicholas Assel&@l of whom are current or former
commissioners of the New Jersey Board of Public Utifiti€@ach is namedn his official
capaciy against whondeclaratory and injunctive relief is sought. Since eaghentlyserves or
formerly served as a commissioner on the Board, this opinion collectively reférsm as the
“Board.” The Board habroadstatutoryauthority over the activities of public lities within the
State of New JerseySeeln re Centex Homes, LL@&11 N.J. Super. 244, 2%App. Div. 2009)
Specifically, Title 48 of the New Jersey Statutes provides ti@tBoard has “general supervision
and regulatiorof ard jurisdiction andcontrd over all public utilities’ N.J.S.A. § 48:213(a).As
part of that authority, the BPU is authorized to reqaing public utility operating within the
State tofurnish safe, adequate, and proper service to consuatepayers at'just and
reasonablerates.N.J.S.A. § 48:2-21.

CPV_Power Development, Inc. CPV Power Development, IRCPY’) is an

Intervenor/Defendant. CPV is a Delaware corporation that, through its subsideeagaged in
the development, ownership, and management of n@taséired facilities in NorthAmerica (T.
1587, 1024). CPV owns and manages a natugasfired generation facility in Riverside

County, California, and has taken stepsdéwelop other natural gdised facilities, including

1 Mr. Hanna was named as President of the BoarBecember 21, 2011. At the time of the underlyaws, LeeA.
Solomon served as Board President.

21n New Jersey, the Board has always been a distinguished public ewtity Kor its practical and professional
decision making. Over the yeansanyprominent New Jersey leaders have served on the Board. For example, Mr.
Solomon and Mr. Asselta servedtie New Jersey State Assembly. Both Governor Byrne and Governor \Whitma
have served as Board Presid&mbreover,William Hyland, a formeNew Jersettorney General whbasserved

the State of New Jersey in massteemed capacities, was a forf@eard PresidentIn reviewing this matter, the

Court has considered the Board and its members, their sound judgnebttieir professionalism in furtherance of

the public good.



projects in Maryland, Nework and New Jersey. CPV began to develop its Shore Project in
New Jerseyrior to implementation of theCAPP Act (T. 1588 6 through T. 1589, 37Most
importantly for purposes of this cagePV was named an eligible generator urtdlel . CAPP by
the Board and cleared the RPM Auction on its 2012 bid (T. 1588, 15-22).

2. Plaintiffs

The Plaintiffs are a group of wholesatetail, and marketing companies who produce
and sell energy and are locateithin the PIM markét SeveraPlaintiffs are identifiedbelow.

Plaintiff Calpine Corporation is an electric generation and marketngoration with a
number ofsubsidiarieslt is a publicly traded independent power producer based in Houston,
Texaswhich operatesinety-one Q1) power plantshroughout the United States and Canada.
The Calpine generation companies are physically located in the PJM matkearéicipate in
the PJM wholesale energy and capacity markets.

Plaintiff Exelon Generation Companiyl.C is a Pennsylvania corporatidreadquartered
in Kennett Square, Pennsylvania. Exelon Generation is a whwihed subsidiary of Exelon
Corporation. Exelon Generation’s business consists of owning and operating gjecarating
facilities, wholesale power marketing operations, and paditive retail supply operations.
Exelon Generation sells energy and capacity in the PIM interstate marketrgpetesoin PIM's
wholesale capacity auctions.

The PPL Partiesare a group of related companies principally located\llentown,
Pennsylvaniawhich are market and generaticubsidiaries of PPL Corporation. They are

physically located in the PJM market and participatth@PJM wholesale energy and capacity

® Plaintiffs GenOnEnergy AEO Ocean Peakiy Power and Essential Powerere nevesubstantivelydiscussed
duringtrial and no injury was presented.
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markets. Together theycontrol or own about 19,000 megawatts of generating capacitiyen
United States, some of which is located within the PIJM market.

Plaintiff PSEG Power, LLC is a Delaware limited liability company, headeretd in
Newark, New Jersey. PSEG Power is a whollyned subsidiary of Public Service Enterprise
Group, Inc. PSEG Power owns approximately 11,850 megawatigeneratingcapacitywithin
the PIJM area approximately 9,950 megawatts of which is located in New JelPR®lyG Power
sells energy and capacity at wholesale in interstate commerce, including s dapdcityand
energy markets.

Plaintiff Public Service Electric and Gas Company (“PSE&@"subsidiary of Public
Service Enterprise Groups located in New Jeey ands one of the largest combined electric
and gas companies in the United Stalieis also NewJersey's oldest and largest publicly owned
utility. PSE&G currently serves nearly three quarters of New Jerpepslation from Bergen to
Gloucester Counties.

Plaintiff Atlantic City Electric Company, based in New Jersey, is a subgidfaPepco
Holdings, Inc, which provides electric service t@pproximatelys547,000 customers in southern
New JerseyPepco Holdings, Inc. is one of the largest energy delivery companies in the Mid
Atlantic region, serving about 1.9 million customers in Delaware,Dis¢rict of Columbia,
Maryland and New Jersey.

B. OTHER IMPORTANT NON -PARTIES

The Federal EnergyRegulatory Commission (“Commission’or “FERC’) and PJM
Interconnection.LC (“PJM”) are two entities thaare key players in the sale and delivery of
energy.The Commission and PJM are not part@ethis action butarediscussed throughout this

memorandum.



Pursuant to the Federal Power A6 U.S.C. § 824t seq.the Commission has federal
statutory authority to regulate the transmissddelectric energ in interstate commerce and the
sale of electric energy at wholesale in interstate commerce. (Stipulated Facta thB) case,
the scope of the Commissionjsrisdiction in regulaing the sale of electric capacity irhé
wholesale marketand whethersuch jurisdiction is exclusive or concurrent with the Board’s
jurisdiction, is at issue.The applicable federastatutefrom which the Commission derives its
authorityreads:

(b) Use or sale of electric energy in interstate commerce

(1) The provisions of this subchapter shall apply to the
transmission of electric energy in interstate commerce
and to the sale of electric energy at wholesale in
interstate  commerce, but except as provided in
paragraph (2) shall not apply to any other sale of
electric energy odeprive a State or State commission
of its lawful authority now exercised over the
exportation of hydroelectric energy which is
transmitted across a State line. The Commission shall
have jurisdiction over all facilities for such
transmission or sale of electric energy, but shall not
have jurisdiction, except as specifically provided in this
subchapter and subchapter Il of this chapter, over
facilities used for the generation of electric energy or
over facilities used in local distribution or only for the
transmission of electric energy in intrastate commerce,
or over facilities for the transmission of electric energy
consumed wholly by the transmittet6 U.S.C. 8§
824(b)(1).

PJM Interconnection, LLCis a voluntary association dfifferent energy stakeHders
which includes administrativbodiesand electricgeneratord (Stipulated Fast  13).PIM is

primarily subject toCommission regulation through a tarifit operates a regional wholesale

* PJM was not well defined at trial. The issue of how these competing n@s@ad regulatory bodies interact in
terms of governance and voting procedures was not adequately addreasgabthe litigants.
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market that includes abir partof thirteen states includinNew Jerseyln addition,PJM is a
regionaltransmissiororganization (RTQO"). (T. 47, 17 through T. 48, 11).

PJM was originally founded in 1927. The name “PJM” is the brainchild of its earlies
memberswho were from the states oPé&nnsylvanigP), New Jersey(J), Maryland(M)”. (T.

410, 22 through T. 411,)8It was formed as a “power pool” fdraditional utilities which
recognized that a regionatansmission organization could easily accommodate sharing of
electric capacitynore efficiently(T. 39 5-10) The sharing of electrical capacity through such
arrangementsirastically drog consumer costs by limiting the number of electrical generation
facilities required for peak hour production. As noted above, PJM operates pursuantffo a tari
filed by PIJM withthe Commissioncalled the “Open AccesBransmissionTariff.” (Stipulated

Facs 1 23).

PJM has been a relatively successful operation. For instaag, tPJM is the “largest
centrally dispatched power market . . . in the world,” covering 60 million customers and 185,000
megawatts. (T. §920 throughT. 70, 1). Within PJM there are over 1,300 power plants and
approximately 56,000 miles of transmission linds.406 24 throughT. 407, 11).Mr. Massey
testified thatPJM is the most sophisticateaf all of theregional transmission organizations.
fact, “there are government officials and market participants from around the thatlregularly
travel to PJM for briefings about how the markets work[iSeg] consideredtate of the art.” (T.

70, 1-8).

Gradually, thetraditional utilities within PIMtransferred operational control of all their

transmission to PJM. Currently, PJM is responsible foj&fmging a regional transmission grid

encompassing all or part of thirteen states and thei®istrColumbia.” Gtipulated Fast I 11).



PJM, under the supervision of t@®mmission is “responsible for planning the electric
system to preserve the reliability of the electricity supply” in New Je(ggys Ex.45, at 27).
That is,PIM “plan[s]expansions to transmission to improve the ability to transmit energy from
whereit is generated to serve loadStipulated Facts { )J1Most importantly,PJM is also
responsible for the “dispatching” of genéoat in real time.It does this from “a very
sophisticated control room in Valley Forge, Pennsylvania which lookslike an air traffic
control system.(T. 50, 613). From this control room, PJM “direct[s] this generftoto ramp
up[and] . . . to ramp dowall in real time. Because over tHi8 state are@heymust nsure that
supply and demand are matched almost perfectly in real tifhe30, 1213). Despite these
functions, PJMhas no authority to construct or build a power plant, and likewise it has no
authority to retire antiquated per plants. (Def.’s Ex. 183).

C. TESTIFYING WITNESSES

There were a number of witnesses who testified at, teiath of whom is identified
below. All of these withesses were very professional and proficient in tbareers, and the
Courtweighed their credibity in light of these qualifications

1. Plaintiffs’ Witnesses

William L. Masseyobtained his Law Degree from the University of Arkansas School of
Law in 1973, andater earned abhLM from Georgetown University Law Center in 1985. Upon
his law school graduation, he clerked for the U.S. Circuit Court of Apgealthe Eighth
Circuit. He laterbecame Chief Counsel for U.S. Senator Dale Bumpers of Arkanbasehe
focused on energy matters before ®enateCommitteeon Energy and Natural Resources.
President Clintotater appointed Mr. Massey to b&€ammissioner othe Commissionvhere he

served for over ten years. Mr. Massey currently serves as a parthekVashington DC office



of the law firmCovington and Burling and is an Adjunct Professor at the Georgetown University
Law Center Mr. Masseywas qualifiedas an expert “in the history and evolution of the
electricity industry’ (T. 23, 12-15).

Joseph Dominguez is the Senior VVieeesident for Governmentahd RegulatoryAffairs
and Public Policyfor Exelon Corporation. He obtained Bachelor of Science €yreein
Mechanical Engineerinffom the New Jersey Institute of Technolagyd aLaw Degree from
RutgersUniversity School of LawHe previously worked at thiaw firm of White & Williamsin
Philadelphia, Pennsylvania asgrved as an Assistant United States Attorney in the Eastern
District of Pennsylvania.

Robert D. Willig, Ph.D. is a Professor of Economics and Publiciraffat Princeton
University. Professoillig studied mathematics at Harvard Colleged later dtained a
Masters of Artsin Operations Research and Statistiaad a Doctoratein Economics from
Stanford University. Profess®Yillig previouslyworked at Bell Labs performing researahtbe
theory of economic regulation of regulated industries. After working there ferykars, he
became a Professor of Economics and Publiaiisf at Princeton in 1978. Profesanfillig’s
specialty is industrial organizatiowhich involves the inteelationshipsbetween business
technology, the marketplace, and governmeétfg.was qualified as an expert in the fieldf
economics and regulatory polieyth particular expertise ialectricenergy. (T. 623, 21-25).

Michael Cudwadias employed by PPL EnerdgylusasVice-President of Trading East.
In that role, he is responsible for the hedging and trading activities of #@gawattsof
generation inthe PJIM markets He has aBachelor'sDegree inAccounting from Pennsylvania

StateUniversity, and an MBA from Lehigh University.



Zamir Rauf has beeamployedby Calpine Corporation aiés Chief Financial Officer
since 2008. In that roléne is responsible for the accounting and treasury functions of Calpine
which include project finace,investor relations and risk management.

Daniel Creggis the Vice-President of Finance for PSEG Power within PSEG Services
Corporation. In this role, hdevelopsbusiness plans and near term earnings foreqagsares
forecass of market direction iad analyes elements of major investment decisiohte has a
Bachelor's 2gree in Acounting from Lehigh University and an MBA from the University of
Pennsylvania Wharton School of Business.

Anthony Robinson is employed by PSE&G as Director of Basicetzion Service and
Basic Gas Supply Service. He has a Bachelor'gr&e in EEonomics Applied Math and
Statistics fromStoney BrookUJniversity. (T. 939, 14-17).

2. Defendants’ Witnesses

Jame P. Giuliano is Director of thMew Jersey Boardf Public Utilities’ Division of
Reliability and Security. He igesponsibleor natural gas pipeline safety, underground damage
prevention andemergency management and security. He has a Bachelor's Degree in
Communicationsand has completed many staégtifications in courses related to his job.

Oden Sherman Knight is thfeenior Mice President ofMarketing andOrganizationat
CPV where he manages power sales and gas purch&$ed584, 16). He has a Bachelor’s
Degree in Mechanical Engineering frotanford University and a Masters Business from
Columbia University (T. 1584, %).

Craig R. Roach is a principal of Boston Pacific Company, a consulting winmh
focuses on power plant developmentHe has a BachelorBegreein Economics from John

Carroll University and d@octoratein Economics fromthe University of Wiscorsin. Mr. Roach
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was qualified as an expert in the design and implementation of competitivegmneciis and
competitive markets for electricity.

Mr. Richard L. levitan was the Bodris advisor for implementation of theCAPP. He
has served as President of the consulting fiewitan & Associatesince its founding in 1989.
The firm provides management consulting aehlytic expertise toregional transmission
organizations and short form independent system operators. He is a graduate df Cornel
University andreceived a Masters with gecialiation in Energy Economics froHarvard
University.

D. BASIC FACTS REGARDING ELECTRICITY

Energy is“the actual electricity” that electric generators produce and which residential
and businessonsumers ultimatelyse. (Stipulated Facts 20t cannot be stored in quantities
large enough to supply customers during times of peak demdnd.That is,energy cannot be
canned or laced in a battery for a long period of tintehas no shelf lifeAs a result,“energy
generallymust be produced when it is needadd at the rate at which it is consume(dd’) As
Mr. Massey stateduring his testimony‘[o]ne of the things about electricity tisat it cannot be
easily stored, and so supply and demand have to be matched instantanemaglyinme.” (T.
35, 46).

Energy is a product imterstatecommerceRegardless of whicgenerator dispenses the
energy, it ordinarilytravelsthroughinterstatecommerce to reach its destinatidn.1927, the
Supreme Court held that tirgerstatecommerce clause prohibistates from regulating the rates
for wholesale energy salégtween ulities in different states becausidose sales arnaterstate
transactions.Pub. Utils. Commn of R.l.v. Attleboro Steam & Elec€o., 273 U.S. 83 (1927);

(Stipulated Facts § 4Burprisingly, nowitness preciselyescribedthe logistics of an reergy

® Residential and business customers arenaéerred to as “consumers” or “ratepayers”.
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delivery transactior(i.e.,, how energys transmitted from a generator to a consuregceptto
say hat the delivery of energyis overseen by PJMand PJM routes energy through its
transmissiorsystem(T. 50, 6-13)

Amount of Energy. Energy is usually measured in megawatt©ne megawatt of

electricity powers approximately 1,000 householdsually, megawattsare associated with
lengths of time such as “per dagrt “per hour” (Stipulated Fast{ 18).

Capacity “Capacity” isdefinedas*“the ability to produce electricitwhen called upon.”
(Stipulated Fasty 17. In essence, capacity is tlability to produce sufficient energy to meet
demand At certain times, such as during the summer months wbemperaturesncrease,
demand for Bergy increases. Regardless fidictuations, there must be sufficient capacity to
meet the demand of high energy use at all times.

Capacity Resources'Capacity resources include electric generation facilities (e.g.,

nuclear, natural gas, coal, wind, or solar), demand resources (i.e., the abitig}l upon
consumers to reduce their electricity demand), and energy efficiencyaesdmeasures that
reduce demand)(Stipulated Fasty 19.

Reliability.  “Reliability” is the delivery of electricity to customers in the amounts
desired and within acceptaldégandards for frequency, duration and magnitude of outages and
other adverse conditions or events. (T. 81, 23 through T. 83 At2drding to Mr. Levitan,
electric reliabilitymeans being able tekeep consumers’ lights on” under duress and maintaining
the power system when operating contingencies afisel549, 811);, see alsol/M/O the
Petition of Public Service Gas and Electric Compé&my a Determination Pursuant the
Provisions of N.J.S.A. 40:5509 (Susquehannm@eseland TransmissionLine). Resource

adequacy is a key component of reliabilify. 1549, 614). Thekey factor in meeting the
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reliability standard ishaving sufficient generators and transmission liresilableto deliver
energy as requirdaly thecircumstancs.

Generation Plants. Generation plantare categorized into three typebase load, mid

merit, andpeaking plarg. The parties agree on the definition of base load anenmeidt. A base
load pant is a plant that operates all or most of the time. Ammdit plart, such as a combined
cycle gas turbineis a plant that operates less than a base load Iplirmore than a peadg
plant. The parties disagree on the definition of a peaking plantgenerally, a peaking plant is
“a gas turbinea simple cycle unit, a unit that is typically run sparingly, a unit that hadrcerta
technology characteristics that allow it to get started from a cold-btantbde, and achieve full
operation in just a few minutes.” (T. 1289, 12:16

E. BACKGROUND OF THE ELECTRIC ENERGY INDUSTRY

In the beginning of the twentieth centutilfe New Jersey egislature like many other
state legislatures at thiene, enactedh statutecreating a public utilityo oversee the operation of
electric and gasitilities. During the early stages aftility regulation states had exclusive
authority oversuchutilities. During this time, the energy industtwas dominated byertically
integratedutility companie’ (hereinafter referred to as‘traditional utilities)®. (T. 24 24
through T. 25]); (Stipulated Facts | 1).

Typically, the traditional utility was granted an exclusive right byate and local
governments to providelectric service to all consumers located in a defined territbing
traditional utilityalsohadother powers, such as eminent domain authority, that would allow it to
construct anaperate power planendlocal distribution network toconnecthosepower plants

to local customers. Irreturn, thetraditional utility obligated itself to operate as a "common

® The parties refer to the traditional utility aswertically integrated utility. For purposes of minimizing confusion,
this memorandum uses the term “traditional utility” because the waildy” is nowassociated with an electric
distribution company (EDC).
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carrier"with the duty to provide servigan a non-discriminatorybasis, ando subject its rates to
regulation by astate public utility commission. The regulatorgandards adopted bstate
commissiongpermitted rates that would reimburse utilities for their costarredin providing
service and debt incurred in financing the construction of power plants and other equipment.
The standards were also meant to affiorcestors in these utilities a reasonable rate of return.
This structure enabled theaditional utility to raise capitathrough the issuance of stock or
selling of debt, which, in turn, would allow the utility to expats facilities. Recovery of angh

an investment in a traditionatility, however, was always subject tépaudence review'by the
Boardin New Jersey(Stipulated Fast | 2).

In 1927, the Supreme Court of the United States decided the landmamRutasdils.
Comm'nof R.I.v. Attleboro Steam & Elec. C0273 U.S. 83 (1927)n that case, th&ublic
Utilities Commission of Rhode Islandttempted to regulate the sale of electricity frim
Narragansett Electric Lighting Compattythe Attleboro Steam & Electric Compangcated in
MassachusettsThe Court struck dowthe Public Utilities Commission of Rhode Isldacefforts
deeming that its regulatiohad placed a direct burden on intate commerceThe Court’s
decision ultimately created a regulatory galperein no regulator hatthe authority to oversee
interstate transactions made by traditional utilities.

In 1935, envisiomg that the federal governmerghould have a role inregulaing
interstate energy transactions,Congress enacted thEederal Power Actwhich gave the
Commission exclusive regulatory authority oVére transmission of electric energy in interstate
commercé and “the sale of electric energy at wholesale in interstate comni&dd.S.C. §
824(b) While thestatutevested this authority in the @onission, italso“reservel to the States

certain . . regulatory authority, including that over generation facilitieStipulated Facts )5
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Under the statute, state commissions “continued to regulate local utilities’ abiestraf new
power plats, operationsand rates chargefdr retail service to customers” including “the costs
incurredby local utilities inconstructingand operating the power plants they usedenerate
electricity to service their retail customersl.Y From 1920 until théate 1980s, utilities operated
under the concurrent supervision of both federal and stgi@ations During that time the
Board and Commissiaaicted cooperativelgnd respectetheir jurisdictional limits.

Before the advent of federal authority in the electric pamneustry, atraditional utility
“performed three main operational tasks: it built, owned, and operated efemtrér plants; it
transmitted electricity from the power plants to the area of service in which itednpy
monopoly; and it distbuted the electricity to its customers in that area of service using its local
distribution network, that is, the poles and wires that it owned and maintafBégLilated Facts
1 1). Each traditional utility was, in essencea “single company” thatgenerated power,
transmitted that power, and distributed that power to its own customerdjothes and
businesses that it serve$T. 2008, 13-18)In these earlyears there wadittle to no relationship
amongthe traditional utility companies so each @ampanygenerallyonly produced sufficient
capacity to service its own customers’ nedgach traditional utility had a service territory
established by stateegulation a monopoly for electricity service within that territory, asal
obligation to serve all customers in that service territghy return for fulfilling that obligation
to serve all customerstrditional utilities] were given an assurance of a reasonable rate of
return.” (T. 27, 1&21); (Stipulated Factg] 2) As a result, a@raditional utility’s sales of
electricity to residential and business users within its service territosyavasidered retail sales
to consumersaind “largely regulated dhe state level.” (T. 25,-6); (T. 30, 1213); (Stipulated

Facs 1 5).
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Often the lack of interactioramongtraditional utilities created inefficiencies because
each utility wouldconstructits own power plants toneetpeak electric demand; that is, each
traditionalutility “was insuring that it had enough capacity to serve its own Iqad37, 1618).
Because electricity demand peaks at limited times throughout the yedityanay have needed
to build a power plant that runs only “10, 15, 20, 50 hours a y€Bar.35, 313). As a result,
eachtraditional utility tended to have “plants thfivere] sitting idle most of the time, because
they [were] needed for a few houts(T. 37, 1624). “[T]hat created some inefficiencies in the
sensdthaf . . . too many power plants to provide this capability were being byilt."37, 16
24).

In the earlytwentieth century, some electric utilitiessmartened upadjusted their
strategy and “began to sefpoweror sendby capacity to each otherSt{pulated Facts 1)3In
order to accomplish this, thteaditional utilities“built high voltage transmission lines among
them in order to transa such ‘wholesalepurchases and sales. This allowed utilities to lower
costs because they no longer had to maintain sufficient capacity to supply peak deadand at
times; instead, they could contract bilaterally in the interstdielesale marketo ensure that
they had access to sufficient resources to supply peak demand when it was' ntgadated
Facs § 3).Thereafterfo protect against outageasaditionalutilities wouldbuy and sellcapacity
from one anotheffor future years, sdhat theycould be assurethey would have sufficient
supply when operating contingencies arose, without having to develop more power plants.

As thetraditional utilities engaged in increasetgholesale sales and capacity purchases,
theneed for federal regulation became maologious.In order to managstandby capacity sales,
PJM was createtb ensure reliability by managing interstate transmission lines ianghore

recent yeardyy designing and operating wholesale auctions
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Deregulation of WholesalEnergy Sales by the Commission

In the1980s, when governmeaitderegulation of business entities was a prevédattire
of federal policymaking some federal legislatoftsrainstorned that the structure for sales of
energy and energy capacity could be modified from one in which sales were made at a
governmentally imposed rate to one that was more economically efficient, tore@nd based
on the economic theory of supply and demhamhis idea ultimately culminated in several
initiatives during the 1990s.

In 1992, Congress enacted the Energy Policy Act of 1992 (“EPAct”), Pub. L. No. 102
486, 106 Stat. 2776, whicuthorizedhe Commissiorno ease restrictions on accessnerstate
transmission wiresThis allowed more electric generators to provide energy lbooaderarea
and recognized the concept skparatinggeneration facilities fronother parts oftraditional
utilities. That is, the generati@egmenbf atraditionalutility could operate separatdlpm the
othersegment®f the utility. A key objective ofthe Energy Policy Actwvas to ‘encouragke] the
development of independent generators’sometimes referred to as “independent power
producers” “that could sell intahe marketplace.(T. 44, 11 through T46, 25).

In 1996,the Commissiomssued Order Number 88@hich requiredtransmissionowners
in the United States . . . to offer access to their transmission wires tpahnirels . . . on a
nondiscriminatory basis.” (T. 45, 1249). “Order 888 opened the transmissignd, and
competition began to develop, and . . . . wholesale markets were actually enneggomglly.”
(T. 47, 12-16) In 1996, through Orders 888 and 88&8% Commissiori‘established national
openaccess rules that required all transmissiaming utilities under its jurisdiain- i.e., those
utilities that ‘own, control, or operate transmission facilities used for transmitéotyie erergy

in interstate transmission- to provide nordisciminatory transmission access under
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standardized tariffs. Onaignificant impact of Orders 888 and 889 was to increase the
opportunity for norutility generators to sell their power to additional marKdiStipulated Fast
1 8).

In December1999, the Canmissionissued Order 2000 which encouraged industry
participants to organize themselves into large regional entities called akgiansmission
organizations (“RTO”). The creation of suohganizations dllow[ed] for regionaloperation of
the transmissin system and provif#, among other things, a platform for regiomdiolesale
electricity markets.” (Stipulated Facts T 9). NotalflyM is an RD.

PJM adapted some of its functions to meet the requirements of these statlites a
regulatory directives. Most importantliJM instituted three types of wholesale markets: “[the]
capacity market, the energy markets and the ancillary services ma(Ketg4, 21 through T.

75, 23).Eachof these marketisas a special function:

(@) the “regional capacity marketcalled the reliability pricing model (RPM)
annually sets the price of capatithree years forward he controversy in this cagevolvesthe
regional capacity markefT. 74, 23-24).

(b) the energy markets price the cost of energy produced bygdheratorandused
by consumers. Stipulated Factg] 20) PJM operates a “day ahead” energy market, meaning
“generators offer to supply power intbe market a day ahead of real time.” The day ahead
market is a planning tool that PJM uses to figlre that it knows a day ahead of time what
resources are going to be available 24 hours thereafter, when the generationally act
dispatched to keep tHgghts on.” PJM also operates a “real time energy market, which is an
hourly market that is close to the time of operation. Aaplacityresources bid into that niaat,

and offer to supply . . the actual electricity.(T. 74, 21 through T. 75, 23); and
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(© the ancillary services marketprice the sale of*ancillary services” such as
“spinning reserves and loddllowing services o improve reliability (T. 74, 21 through T75,
23).

Deregulation ®Electric Generators by the Board

Following the federal lead, manyaditional utilities chose to restructutey separating
their generation functiomfrom thar transmission and distribution functior{Stipulated Fast{
6). According to Mr. Massey, there were two methtalaccomplishthis. First, the traditional
utilities could sell or transfer their power plantsa@ompetitive generation companSecond,
the traditional utilities couldcreate an affiliatecorporation. . . within a holding company to
own the generatioh (T. 53 13-21). During the 1990s, manytates restructured their electric
industries to promote competitive markets in wholesale power generationcéllypihe [slate
ordered restructuring resulted in the unbundlingtr@iditiona] utilities into separatgeneration,
transmission, and distribution companies. The distributiatities came to be known as ‘Electric
Distribution Companies’ orEDCs|.]” (Stipulated Facts  6)n somecases; restructuring also
enabled third parties with no distribution asgetsompete in the sale of electricity at retail.
(Id.) These entities are referred to'asad Serving Entities” ("LSEs")I{.).

In 1999, New Jersey followed suitrétstructured its utilities in a slightly different format
than described above, bwith the same result. In enactinigetElectric Discount and Energy
CompetitionAct (“NJ Energy Competition At}, N.J.S.A. § 48:319 et seq. the New Jersey
legislature unbundled the sale efergyto retail customers. The onsumer could chooge be
served byoneof severalload serving entitiesvhich would compete to provide service. These
LSEs would delivethe energy ttough an electric distribution comparf\eQC"). (T. 59, 29).

As Mr. Dominguez explainedn his testimony the driving forcebehind the NJ Energy
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Competition Actwas “customer choice* that customers would have the right to choose their
electricity supplieror LSE.(I1d.) Although the New Jersdyegislaturefocused on the benefit to
the consumerthe NJ EnergyCompetition Actalso “required the State’fraditional] electric
utilities to divest themselves of electricity generation ass¢®&ipulated Fast | 7). Once the
generationcomponentwas stripped, the word *“utilities” became associated with the term
"electric distribution companiedfecause EDCwereresponsible fodistributingelectricity over
local distribution network$o consumeré monopolistic service arsaandwere requiredo act

as common carrisf “The electricity itself was supplieby retail electric suppliersthat is,
LSEs.” Stipulated Fast 1 7, %

At the time of enactment, the New Jersey Legislature recognizedageitude of this
fundamental change by declaring thtis bill would effectively end the system of government
reguation of the electricity generation industry, which has existed in B&aey since the years
when Woodrow Wilson served as Governdgléctric Discount and Energy Competition Act,
P.L. 1999, c.23. eff. Jan. 25, 19%%nce, théNJ EnergyCompetition Actrecognized the demise
of thetraditionalutility and the transformation of thedectric energy industmnto a more market
driven system Further, although the federand state statutory amendmempened new
competitive markets througtestructuring, theState retainedts authority over thesiting and
construction of power plants. (T. 167, 9 through T. 16956)after restructuring bthefederal
and New Jersey governmenthe &ctric energy industry operatgsthe following maner:

(@) generatorsnay sell energy and capacigt wholesale price PJM or negotiate
power supply agreements (T. 64, 11 through T. 65, 4);

(b) PJM transmitsnd sells energy to load serving entitfdsSEs'); and

" The electric distribution company is referred to as a utility, butdéesation is not as expansive as a traditional
utility.
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(c) LSEs sell to consumers and distribute the energy throalgetric distribution
companies(*"EDCs”) which hare monopolisticservice areagand operate as common carriers
Sincethe EDC transmd the electric to consumers within its monopolistic areagceives a
delivery fee from the LSE.

In New Jersey, there are four EDCs: Rockland Electric Company, Public&Eteictric
& Gas Company‘PSE&G”), Jersey Central Power & Light CompafiyCP&L”), and Atlantic
City Electric. (Pl.’s Ex. 45, at 1d.7). EachEDC owns and operates the local distribution wires
locatedwithin its servce territory. (T. 66, 122). After the restructuringthe State’s utilities
“became more commonly known as ‘electric distribution companies’ (‘EDistause they
were responsible fatistributing electricity over local distribution network$Stipulated Facts
7). An EDC is sometimes referred to as the “local utility,” but “the term EDEctet
distribution company, is intended to convey that this company is in the businessvefimgli
electricity” (T. 56, 612). The electricity sold to retail customers by LSEs is delivered by the
EDC within their localdistribution networks.

The 2008 New Jersey Energy Master Plan authorized by the Board summarized the
importance of th&lJ Enegy Competition Act:

The owners of New Jersey power plants now have no legal expectation
that they can recover all of their costs or a guaranteed return from retail
customers. Hence, the plant owners (and their financiers) make their own
decisions to invesin existing or new power plants, witho{Board]

oversight. They also make their own decisions about the price, using

market signals, at whicthey are willing to sell theielectricity, without
traditional[Board] oversight. (Pl.’s Ex. 45, at 16).

*kk

PJM, under the supervision of [the Commissiois], responsible for

planning the electric transmission system to preserve the reliability of the
electricity supply in its territory. Electric generation companies and their
financiers make decisions about how much generating capacity will be
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built, what types of power plants will provide that new capacity, and
where the new plants will be located; those companies also decide what
plants will be kept in service and what plants will be retired. Those
decisions are informed by economic signals from the whldesdectricity
markets that PJM designs and administers, again under the supervision of
the[Commission].(ld. at 27).

Despitederegulation which provigegenerators with more decision making powéns,
Commission and PJM do nbavesubstantiabuthorty to requireconstruction ofpower plants,
prevent retirement of generation, select the generation technologiesilthz¢ constructed, or
require demand resource or energy efficiency programs as a means of addessimge
adequacy(Def.’s Ex. 563. However,as previouslynoted,the restructuring of thdraditional
utilities required PJM and the Commission to institute tloempetitivemarketswhich effect
energy and capacity prices. The markepmary interest in this cags the regional caxity
market called the reliability pricing modgRPM”).

F. THE RELIABILITY PRICING MODEL (“RPM”)

The RPM is intended to“secure sufficient capacity resources to meet standards for
serving the highest aggregate demandefregion’s kectric customers.{Stipulated &cts § 12
To meet that objectivehé RPM *“establishe an annual &e Residual Auction (‘BRA’[or
“RPM Auction”] through which PJM administers procurements of capacity.y’ (

The RPM conductsthe RPM Auction each Mayto secure the capacity that will be
needed three years in the future. (T. 418),3Stipulated Fact § 25. New Jersey is goluntary
member ofPJMand is a part of the RP market.(Stipulated Facts I J3RPM is a provisiorof

the PJM tariffwhich is gprovedby the Commission(Stipulated Faest 123); (T. 80, 25 through

T. 81, 4) (Def.’s Ex. 184)As the parties stipulated:
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Through the[RPM Auctior] PIJM seeks to procure . . . the amount of

capacity that it hadetermined . .will be needed to me¢te system (or in

some cases, the Locational Deliverabilitsea (‘LDA’)) peak three years

in the future, plus a reserve margin. PJM then bills gacticipating load

serving entity for its loadatio shareof the costs incurred by PJM to

securdghat capacity through tH&PM Auction]. Stipulated Facts { 26
Generally, “The[RPM Auctionj is a ‘forward market,” meaning capacity is sold three years in
advance of when it is needed. For example, the auction held in May 2012 [which is theafubject
this lawsuif concerned offers to sell capacity be ‘delivered’ beginning June 1, 2015, through
May 31, 2016.” (Stipulated Facts { 27).

RPM was designed to provide price signals for both new and existing generation. PJM
Interconnetion, LLC, 132 FE.R.C.{ 61,173,61,870 (2010). The Commission hasphasized
that “RPM was designed to provide letegm forward price signal@nd not necessarily long
term revenue assurance for “generators and develbop@k's Ex. 55, at 5%56). As Mr.
Dominguez statedthe RPM is a markebased mechanism that uses economic price signals to
indicate scarcity and need for capagignd generators will decide from the price signal whether
or not to expand or create new generation. (T. 413, 1-8).

“In the [RPM Auction]cagpacity resources. . bid to supply capacity to PIJM for ogear
beginningthree years in the future, each offering to supply a particular quantigpatity at an
offer price.” (Stipulated Facts § 28The bids of capacity resources are “stacked” fiomest
cost bids to highestost bids taconstruct a supply curvél. 92, 1925). PJM also constructs a
demand curve that is based on a forecast of peak electigitgnd (“peak load”), plus a reserve
margin. . 661, 13 through T. 662, 19The PJM “reserve margin” is typically around 15
percent or more. The reserve margdudresses the possibility that “some plants might fail, might

not be able to meet their obligatiori that there could be a “transmission outag€.”89, 25

through T. 90, 13)As Mr. Massey indicated] i]t also takesnto account the fact that . . . [it is]
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hard to forecast electricity usage perfectlgT. 90, 23). “And so this reserve margin is an
insurance policy.” T. 90, 7).“The price of capacity in th¢RPM Auctior] is setby the
intersection of supply and demand andeierred to as the ‘clearing price.” That is, any capacity
supplier that bids at or below the clearipgce ‘clears’ thelRPM] auction and receives the
clearing price for that capacity. Any capacity suppiieat bids above the clearing price fails to
‘clear’ the[RPM] auction, and its capacity does not sell in the aucti@tipulated Facts { 29
The clearing prices for capacity soldtire RPM are theCommissiorapproved rates for capacity
sales made iRIM territory. (Pl.’s Ex. 26). When a generation resource has cleared the auction, it
obligates itself to run through tlielivery year(T. 473, 22 through T. 474).7Thus, a capacity
resource that clears tiRPM Auction commits itselfo make any investents necessary to fulfill

its obligation. It alsoobligates itselto bid into the PJM energy and ancillary services markets.
(T. 426, 1 through T. 473, 17).

As Mr. Domingueztestified, RPM is designed to procurthe least expensive mix of
resources thaare necessary taeep the lights on for that one year period, three years h@nce.
414, 1418). Generally, theRPM Auction says to markeparticipants‘l am willing to serve
capacity for one entirgearthree yearsorward” (T. 414, 1418).“The purpose” of RPM was to
“guarantee[] that the reliability target in PIM is met in the least cost possiple [Wa763, 13
23). As PJM has explained to tBeard its “RPM Capacity Market is designed to commit the
leastcost set of capacity resources to ensure [f@ammissioifrestablished resource adequacy
targets are meh the PJM footprint on a thregear forward basis(Pl.’s Ex. 230, at 10).

Generally, the single clearing price encourages capacity resources to operate m
efficiently while keepingprices low. “[A] competitive market with a single, maraearing

price createsncentives for sellers to minimize their costs, becauseredsictions increase a
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seller’'s profits.And when many sellers work to minimize their costs, competition amomng the
keeps prices dew as possible. . . . This market result benefits customers, because over time it
results in anndustry with more efficient sellers and lower pricé8JM Interconneatn, LLC,
117 F.E.R.C. § 61.331, 62678 (2006); (Pl.'s Ex. 19, at f7)436, 824). As Mr. Massey
indicated, Bice there is aingle price for the commodity,the person who can provide the
[capacity] cheapest will do the best that market;[and th¢ person who cannot provide the
[capacity]competitively is either gointp go outof business or figure out how to do bettgi.”
436, 1924). Mr. Massey explaineteconomistavould say it's the law of one price. . . [dioes
not] matter whether the electric energy’s produbgdn old generator [or] new generator, []t is
electric energy, it has the same value in the marketplaod. that [is] why pursuant to
[Commission rules that single clearing price model is use(” 92, 19 through T. 93, 23).
Despite the goal of reaching a highly competitive ptiweugh the RPM Auctiarmprice
variesin certain areas of the PJM market. For example, in New Jersey the grigaes than
that in western Pennsylvanibecausethe transmission costassociated with delivering the
energyin New Jersey are more costlfDef.’s Ex. 204).”“For purposes othe RPM, PIJM is
divided into regions known as ¢cationalDeliverability Areas, drLDAs.” (Stipulated Facts
30). “New Jersey is located in a Locational Deliverability Area called ‘EMAA@&hich also
includes parts oMaryland, Pennsylvania, and Delaware. EMAAgLIocated within a wider
[LDA] called ‘MAAC, which includes BIAAC, additional parts of Pennsylvania and
Maryland, and the District of Columbia(Stipulated Fast  31).According to the parties,
within EMAAC, “there are smaller LDAs, including (within New Jersey)e aalled' PSEG,
and within the PSEG LDAarother one calledPSEG North”” (Stipulated Fact§ 33).As the

parties explained:
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When constraints on the tranission lines limit the amount of electricity

that can be imported into arDIA, RPM capacity prices can be higher in

the constrained DA - reflecting the fact that theDA must rely on more

expensive capacity resources located within tB& lrather than chagper

capacity resources located elsewhéséipulated Fast] 33).
Prices are often different among the LDidading to*price separation.” Athe Commission has
explained, [c]apacity market prices must be locatioimabrder to be fully effective. Bause of
transmission constraints, capacity in one location is not always deliveraldad® in other
locations|.] (Pl.’s Ex. 26, at 34)As such,separate capacity prices are necessary to reflect the
differences in costs and capacity needs among ta¢idms. Further, if a singleapacity price is
set for the entire region, capacity prices do not reflect the negdreratiot in those @rticular
locations. [d.) For instance, aMr. Dominguez statechigher price for capacity gives a signal to
those in the generation industry to consider developing a new plant or resource witiAthe L
because a better profit could be realize(I. 445, 24 through T. 446, 12)[T] his price
differential is reflective of the transmission constraints in moving power fuest to east into
New Jersey anfbignals]the need for resources be located inside New Jersey.” (Pl.’s Ex. 75,
at 7).

From its initial inceptionn the early 2000s, the Board did not accept the RPM theory.
Rather, he Boardpredicted thaRPM would curtail development of new generatiotoifew
Jersey.The Board recommended that new generasbmuld be given assurancesawercome
fears regardinghe risk of long term financing packageispotential financiersThe Boardalso
complainedhatthe RPM functionsinfairly against Bw generators. First, the Board argued that
the long term price signals of the RPM Auction were insufficient to attractgemerators in

New Jersey since little development had occuriled’s Ex. 197) Second, the Board argued that

financial institutions were reluctant to loan money for development becauseeartainty. That
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is, capacity prices fluctuate and the clearing price ef RPM Auction only lasts a year
ultimately rendering long term loan very speculativ Inreality, these variables caused energy
prices toincreasein New JerseyAs thenBoard Commissioner FredericButler advisedthe
Commissionn February 2006:

RPM, in its current form, will not have the intended effects on investment

and will not result in the most cost effective means of solving future

reliability problems. Thus, we are concerned that RPM, in its current form,

will not ensure adequate electricity supply within New Jersey, and will

lead to increased costsaar consumergPl.’s Ex.13, at 1).
Mr. Butler requested that the Commission undertake “additional dialogue . . . to shaperthe s
term and long term needs of [theholesale electricity markigl” rather than adopting the RPM.
(Id. at 6). Notwithstanding New Jersey’s policybjections,the Commission approved RPM
because it disagreed with New Jersey’s argument that “the [RPM] Settlanlieraise prices
without improving reliability.”(Pl.’s Ex. 19, at 30); (T. 103, 11, through T. 104, 5).

In 2007, despite the Board’s objections, the RPM rule was adogteth included the
minimum offer pricerule ("MOPR’). PJM subsequently adopted new rules on howRiRK
would erate. These rulesontemplatedamong other things, who magnterinto the RPM
market and how each igerator mg bid (T. 2653, 28). Most notably, theMOPR governed
biddings by new capacity resourc€er the last several years, the MOPR has lpeedified
severatimesby PJM in 2011 and 2018ome of these modifications occurred based on the facts
of this case.

The RPM Auction is not based arpure open biddingrocess For instancean existing
generator whiclpreviouslyoperated as part of a traditional utility is permitted bid at zero.

(T. 1652, 23 through T. 1653, Z)he rationaldor permitting such bids is that thegeneration

facilities have been operating longer than projected so capital costs haveeteenired As
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such, the capital costs are deemed to be*€he ability of these long time generators to bid at
zerowhen they may have suffemt capacity to provide to PJMises a question as to whether
the RPM Auction is actually necessary. In responghisoquestionPJM developed the MORR
which it administratively calculatesach springrom costs associated with the entry of a new
generatorandthen itlists administratively determined amount as the net cost of new entry (“net
cone”). PJM convertghat net coneinto a price of megawatts per dédyenchmark pricg (T.
1662, 1719). While existing generatorsstill bid at zero,they are aceptingthe net cone
benchmark pricen the RPM AuctionHence, an existingeneratobecamecommonly known
within the industryas a price-taker” If such a generatdorecasted that thbenchmarkprice
would fall below its projected cost, that generataly choose not to bid and retire the plant.
(Def.’s Ex. 235).However, PIJM was also concerned that new generators would bid thelow
benchmarkprice in order to be acceptedtanthe capacity market. Hence, MOPR was also a
“mechanism that s[oughtd preentthe exercise of buyer market power in the forward capacity
market by ensuring that all weresources are offered inRJIM’s Reliability PriceModel (RPM)
on a competitive basis(Def.’s Ex. 331 at 4. In order to determine the competitiveness of a
new generato?JM applies a “MOPR screen.” The MOPR screernskasrakcomponents:

(i) a conduct screen (i.e., a benchmark price weatbtermire whether a sell offer may
be competitivelylow and thus warrants mitigatiompward (described beloyy (ii) an impact
screentestthat compares the capacity clearing price with and without mitigadiod; (iii)) an
incentive test, or nethort requirement (designed to distinguish between sellers who are net

buyersandmay have incentives to depress market clgapinces below competitive levels and

8 peculiarly, if a long time generator added more capacity taiatirg plant, it may still bid at zero despite the
development costs.
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sellers of planned generation who may have incentives to increase markeggie@aes above
competitive levels(Def.’s Ex. 331).

Several exemptions applied to the MOPR’s application includingstia¢ée mandated”
and the “unispecific” exemptionsWhen the MOPR was initially agted, there was an
exemptionfrom the MOPR requirements if the project was undertaken pursuant to a state
regulation or mandate (T. 1654,-18). According to Mr. Knighta state mandateshtrant could
bid asanexistinggenerator price taker and “bid whatever they wanted to bid.” (T. 1654,.18)
In addition, there was a urspecific exemption apping to new gadired generationSuchunit-
specific exempons permittedbidsdown to 806 of the benchmarkrice upona shoving thatthe
net cone costs were at that levdlch a bidmay be lower than the administratiBenchmark
price.

As noted above, the MOPRas changed through tariff modifications in 2011 (MOPR II)
and 2013 (MOPR llI). MOPR kliminakedthe exemption that previously permitted developers
of certain statesponsored projects from bidding as “price takers.” It edégedthe “price floor”
for new entrants’ bids from 80% to 90% BIM’s benchmark price. (Def.’s Ex., at {1 24, 43,
66). According to Mr. Knight's testimony, in May 2013, the Commisdhanther ruled that (1)
statesponsored projects should be subject to the MOPR (which led thenSsionto eliminate
the “state exaption”); (2) the default MOPR level should be 100% of net camel (3) new
projecs should be allowed to demonstrate ttiair own projected costwill be lower than the
benchmark priceand should be able to pass a MOBcreen based ahoseprojected costs
(MOPR Ill). (T. 1679, 20 through T. 1680, 3).

In addition to the MOPR screens, there was another accommodation for new entrants

called he New Entry Price AdjustmeftNEPA.”) (Def.’s Ex. 238). The NEPAprovision was
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intended to makénvestmentsn new generigon less risky.The NEPA assures developers of
projects in local deliverablareas(“LDAS”) that aftertheir facilities become operational they
will continue to receivgfor a period of subsequentarg the capacity pricef the RPM Auction
that prevailedat ther time of their entry.In 2006, concerns regarding how long the NEPA
guarantee should operate were addressed by PJM and the CommisBbnand FERC
ultimately settledon a period othree yars. (Def.’s Ex. 23§. Despite theMOPR and NEPA
adjustmentsthe RPM costs left New Jersey residentsh higher electricity priceslue to
associatetransmission costs. These higher costs displeased the Board.

In addition to the RPM, twotherenergy issues arose in New Jersey attthie which
adversely atcted the industrgndits regulations. First, PJM forecasted that thamount of
energy required foNew Jersey wouldbe greater than thetates transmissioncapabilities
potentially leading tooutagesNotably, PIJMidentified twentythree (23) power transmission
violations which were likely to threaten PSE&G customers. Gener#ligseviolations were
deficiencies in service and reliabilitfDef.’s Ex. 563, at 280); (Def.’s Ex. 567, at 20)The
other adverse issughich arose was the adoption év environmental regulationsequiting
that coatfired plantsbe retired unless renovatiosgbstantiallyreducingemissionsvere made
As a result of thee newenvironmental regulationghe Boardprojected thatthe amount of
cgpacity within the PIM territoryparticularlythe amount of capacityn New Jerseywould be
significantlyreduced. Botlof these adverse issues discussedbelow.

Lack of Adequate Transmission Capabilities

In 2010, PJM disclosed to the Board thatiability issues may arise due itmsufficient
transmission capabilitiesn New Jersey. According to theJM “Based on the latest studies

performed by PJM and the transmission ownd/, PPL and PSE&G concluded that there a
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23 potential electric reliability violations that are expected to occumbey in 2012, and
extending out through PIJM’s dear planning horizon of 2022(Def.’'s Ex. 565, at 12)These
violationshad the potential toause brownouts or blackoug&ince the violationsvere projected
to occur within two or three years, the Board becamecernedabout whethetransmission
capabilties could be improved in such a short period of tid@M found that this reliability
issue could only be addressed in omé two ways— increased transmission through the
construction of the SusqueharARaseland transmission linéSusquehanna Connectignor
construction ofadditional generation in or near the location where the reliability violations
would occur.(Def.’s Ex 563, at 33)Given thedifficulties associated with implementing either
of these contingency plans sucha short period of time, from thBoards perspectiveNew
Jerseywasat risk. As Mr. Roach summarized, “this is really, to putnildly [an issuethat] . . .
[got] their attentiod’ (T. 1893, 22 through T. 1894, 2).

Environmental Issuge

In 2008, newly imposed environmental regulations cast their shadow owewhdersey
energy industry when the federal and state governments partially prohsb@éfired plants
from being operated unless significant environmental modificaticer® madeAt that time,
federal environmental rulegquired12 to 19 gigawattsef capacity inthe PJM territory, which
amounedto about 7 to 11 percent of all PIJM gat®n be retired or renovatedT. 1612, 7
through T. 161315). In addition, about a year later, New Jersey adofitedHigh Energy
Demand Day Rule“HEDD”) which created a potential reliability issue by limititlge number
of hours that certairlectrc generating units could operafd@. 1897, 924). In short, from a
resource adequa@y capacity perspective, the Board believed that New Jersey was \aéngra

the shutdown of 11,000 megawatfscoalfired generation(Pl.’s Ex. 127; (T. 1289, 22 thwugh
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T. 1290, 9);(T. 1896, 21 through T. 1898, 1A% Mr. Roachexplainedit, the Boardthought,
“I'v e got to put iron in the ground|}Jve got to get a new power platocally to protectagainst
these things.” (T. 1894, 12-16).
G. INTRODUCTION OF THE LCAPP STATUTE

The Board undertoogeveralmeasurers to address its conceffisst, the Board appealed
the @mmission’s decision implementing the RPM and MOPR rules. Second, the Board worked
with the New Jerseydgislature to develop a bill that would creagsv capacity resources closer
to or within the State.

The Board’s petition of review of the Commission’s decision was sumndeitied by
the United States Court of Appeals for istrict of Columbia. In itsdecision, theCircuit Court
concluded that he Commission had a substantial basis on which to conclude that the RPM was
an appropriate tool for increasing reliability in electricity markets, thatRPM did precisely
what it was intended to do, even during the transition period before theydadag could take
effect, and that the price hikes in its wake watteibutableto legitimate causes.’Md. PSC v.
FERC 632 F. 3d 1283, 1286 (D.C. Cir. 2011). The Court did not specifically address the
Board’s or the State of Maryland’s contentions regmydack of reliability, the regional nature
of increased capacity prices, or the impact ofrteely implemented environnm¢al regulations
governing coafired plants Rather, the court seemed to accept the Commission’s determination
that the “rates wergistand reasonable” at face vall@. at 1285.

On January 28,@11, the New Jersey dgislature, with the Board’s support, enadieel
LCAPP Act whichauthorizd the construction of several ghsed generators in or near New
Jersey(StipulatedFacts § 35)The purpose of LCAPP was "[tjo address the lack of incentives

under the reliability pricing modeby fosteringthe “construction of new, efficient generation . .
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. [to] ensurf sufficient generation is aable to the region, and thtise wsers in the State in a
timely and orderly manng}" N.J.S.A. 8§ 48:3-9&1)(2); (Stipulated Facf 36).In general terms,
the LCAPP Act established a “pilot program,” overseen by the Btardsue “Standard Offer
Capacity Agreements” (“SOCASs”) to selectetigible generators. N.J.S.8 48:398.3. The
statute requires New Jerseyfsur electrc distribution companies“EDCS) to enter such
contractswith eligible generatorand obligateshese EDCs to pay any difference between the
RPM Auction price and #ir actual development cosapproved by the BoardN.J.S.A. § 48:3-
98.3(c)(9). The LCAPP contemplated the awiagl of SOCAsfor 2,000 megawatts of generation
capacity.lt further directed that the selected LCAPP generators were to “participate rleand
the annual base residual auction [RPM Auction] conducted by the PJM . . . for eacty gelare
of the entire term of the agreement.” N.J.$A8:398.3(c)12). In addition, the statute directed
the Board to conduct aampetitive solicitation of @pacityand requiredvinning biddergo enter
into SOCAs lasting no longer than fifteeyearswith the State’s electric distribution companies
(EDCs). N.J.S.A. § 48:3-98(8)(1)-(4); see also(T. 121, 7 through T. 122, 24). The main
purpose of the legislation was to provide a transaction structure that would resuwit power
plants being constructed in the PJMritery that benefit New Jersey. The New Jersey
Legislature waslltimatelyinterested in ensuring that new resources were constructed in time to
help mitigate the reliability riskdiscussed abovel.J.S.A. § 48:3-98.2(byee alsqT. 1368, 17
through T. 1377, 1)
More specifically, the LCAPP statute require

e that the Boardhire an gent to (1) “assist the Board witlthe establishment of the

LCAPP program;(2) prequalify eligible generators fparticipation in LCAPPand (3)

recommend to the Board the selection of winngligible generatordasedon the net
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benefit to ratepayers of eaehgible generator’s fier price and termi. N.J.S.A.§ 48:3-
98.3(b)(1)¢3);

that the Board “establish criteria associated with the prequalification oiblelig
generators in the LCAPP through a showing of environmental, economic, and coynmunit
benefits, and through a demonstration of reasonable certainty of completion of
development, construction, and permitting activities necessary to meetsihedde
service date” N.J.S./8 48:3-93.3(c)(6); (Stipulated Facts 1 39);

that an "eligible generator” be "a developer of a base load ommard electric power
generation facility. . . thatqualifies as a capacity resource under PJM criseda
thatcommences construction after thecetive date”of the LCAPPN.J.S.A.§ 48:3-51,;
(Stipulated Fast | 40);

that a “Standard Offer Capacity Price (“SOCRigan“the capacity price that is fixed for
the term of the SOCANd which is the price bereceived by eligible generators under
[B]oard-approved SOCRA]” N.J.S.A. 8 48:3-51This pricerepresents the development
costs of the new generation as appdolg the Board

that selected eligible generatorsparticipate in and clear the annual base residual
auctiol (RPM auction) for the sale of their capacity to PJMN.J.S.A. § 48:3-
98.3(c)(12); and

that the Boardorderthat New Jersey’s four electric distribution companies (EDE
Public Service Electric and Gas, Atlantic City Electric, Jersey Centra¢iP&Wwight and
Rockland Electric Company “procur2 000 megawatts of financialgettled SOCAs
from eligible generabn” for a period up to 15 yeardl.J.S.A.8 48:398.3(c)(1)(9). The

Board was further obligated to “establish a method and the contract terms for providing
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for selected eligible generators to receive payments from the electtic ptilities for

the diference between the SOCP and the RCP multiplied by the SOCA capacity.”

N.J.S.A. 8§ 48:3-98.3(c)(4).

With the LCAPP, the New Jersey Legislature and the Baamdcludedthat they would
haveto actto increase electrigenerationin the State due to the tathat theCommission’s
policies were not creating new capacitgs Dr. Roach notedn his testimonythe LCAPP
created “some tension” between tBemmission and the Boar(l. 2034, 25 through T. 263
1). One area of tension is summarizedtire LCAPP. Within the statement of findings, the
Legislature noted that tidew Entry PricéAdjustmentwas insufficient It stated:

The PJM reliability pricing model could, through structural changes,
provide necessary incentives, such as the expansion of the “New En
Price Adjustment” mechanism for the construction of new capacity,
including new intermediate and base load plants, by allowing new
resources to qualify and receive a guaranteed capacity price for a longer
period of time. However, the implementationsohilar structural changes
was previously denied by FERC and any future implementation is
uncertain at this timeN.J.S.A. § 48:3-98(2).
More specifically, the legislative findings declared that the Board w@llow new resources to
qualify and receive a guaranteed capacity price for a longer period of time” than the RPM
permitted.ld.

In addition Board Presidentee Solomon, in a September 16, 20d@morandunto
GovernorChristig affirmedthatthe purpose ahe LCAPP was to establish “multiyear pricing
supplementthat would provide the new LCAPP geatrs with a premium payment R PM”
adjustment that would guarantee a LCAPP generator a paymeature multyear capacity

revenue.”(Pl. Ex. 84, at 2)President Solomomlso emphasizethat the three year NEPA

guarantee would be expanded to 15 years.
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Moreover, LCARP mirrors or overlaps the RPM Auctiomprocedure For instance,
LCAPP requires that the price within a SOCA must be expressed in a “price peatiedgay”
which is the same standardsed in the RPM.Compare N.J.SA. 8§ 48:3-98.3(€2) with
(Stipulated Faat § 8) étating thatthe price of capacity in RPN& generally measured in dats
per megawattlay (“$/MW-day").

Between P08 and 2012the transmission, reliabilityand environmental issuevolved.

That is, many of the Board’s concernsdhgubsided throughhe deliberate actions of PIM
stakeholders andfé economic circumstances. As Mr. Roach characterized it, New Jersey
“dodged a bullet.” (T. 1894, 23 through 1895, For examplePJM'’s reliability forecasts failed

to predict the 2009 recession, ateéreforeoverstated the amount of capacity requir@.’s

Exs. 34, 65, 116, 275, 362)ccordingly, PJM reissued foredaswith lower usage stimates
which mnimized PJM’sreliability concerns. During the trighere was little to no evidence that
thisrevised usage dafaoved to be false.

In addition, PIJM recommended the construction of the Susquehanna Connection, a new
145mile high voltage transmission line to move electricity from Berwick, Pennsgvio
Roseland, Newlersey Presently, officials of PJM and PSE&G anticipate that construction on the
project should be completed in 2014 or 2015. Thi®ject has the potential to solvehe
reliability violations that PIM projecte(Def.’s Ex. 563). Despite its ongoingonstructionthe
Board argueshatthe length of timeneededo complete the Susquehanna Connegbimjecthas
left New Jersey vulnerable to outages guch,according to the Boardew generatiomvithin
New Jerseys needed to alleviafeiturereliability issues

Lastly, the retirement of codired plants has beean ongoing process. Despite the

Board’s concersy PJM hasfound thatwithin its territory theRPM hadsufficient bidders to
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cushion orabsorb the impaatf these shutdowns. In additiotinrough the RPM AuctignPJM

has acquired more than sufficient capacity to sévé¢erritory. As PJM reported, although
changes in environmental rules have led to significant retirements, “[tjhe aedogeceration
retirements sen|t] a strong signal that there would be a need for new resamadgthe 2012]
auction witnessed a record numieémew generation offers(Def.’s Ex. 204, at 2)(T. 1084,
15-22).In fact, he 2012 RPMAuction cleared enough capacity to have a 20.2% reserve margin
— significantly above the 15.4% reserve margin usually reserved. It is ntigviloat one of the
Board’s witnesses confirmed that sufficient generagiists Specifically Mr. James Giuliano,
Director of Reliability and Security of the Board, testified that he couldrexsll any power
outages caused by insufficient generation. (T. 1104, 15-19).

Appointment of LCAPP Agent and MOPR Rules Revisited

In the first quarter oR011,following enactment of the LCAPP, two significant events
occurred.First, the BoardappointedLevitan & Associates to be the LCAPP age(®l.’s Ex.
136). Immediately after its appointmeritevitan began an exhaustive but expediti@@dection
procesgo identify generatorsapable of fulfilling both the requirements of thEAPP statute
and thepolicy objectives of the BoardSecondly, certain PJM stakeholde@mplainedo PJM
and theCommissionthat the state mandated exemptiomder MOPRshould be prohibited
because under the exemptiorthe Board was unilaterally changing the price of capacity by
imposing itsown approved costs rather than relying on the competitive pridee&P M.

Levitan’s evaluation of generators’ proposals throughéligibility, prequalification and
commercial proposal stages was based on an evaluation process “consistehé Wi@AEP
Law that [was] centered on the maximization of economic, environmental and ucdiyim

benefits from the standpoint of ratepayerdNiew Jersey.” (Pl.’'s Ex. 178, at 11). Specifically,
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“[a]pplicants were first reviewed in ligluf the requirements in the LCAPLaw to be an eligible
generator. Eligible generators were then further reviewed to determinbewtie¢y should be
prequalifiedon the basis of showing environmental, economic and community benefits, and the
demonstration of meeting the proposedsémvice date with reasonable certaintyltl.)
Furthermore, “[tlhe evaluation of commercial proposals was completed allegbawrith the
prequalification review.”I@.).

According to Mr. Levitan, the “commity benefits” aspect of the prequalification
assessment concexh“the developer’s ability to drum ugupport in the community to achieve
the [LCAPP Act’s] aggressive [constructiomjlestones. (T. 1313, 715). The benefit sought
wasthe timely construction of a qualifying new generation facility within P&/ territory. In
evaluating the economic befit of potential projects, Levitan “look[ed] at the completeness of
the technology and operating data forms . . . [to] facilitate [its] analysis in Ktehase.” (T.
1312, 22 through T. 1313, 3).

In total, thirty-four (34) generation projects submitted prequalification applications to
Levitan. (Stipulated Facts { 43)any of these projects were disqualified for various reasons.
Notably, Levitan eliminated twentgne (21) of the projects because they “were tied to existing
generation units and therefore did not meet the condition of being a new genéaatiity.”
(Stipulated Facts 1 45). The Board and Levitan also eliminated four (4) projects éoélocays
“were characterized as peaking units, rather than base load -onenidinits as required by the
LCAPP.” (Stipulated Facts 1 46After three (3) generators withalw their applications, only six
(6) generators were prequalified. (Stipulated Facts § @B}he six generation facilities that
prequalified Levitan recommended, and the Bodader approved, that threde awarded

SOCAs. These generatongere Hess (625.0MW of capacity), NRG (680.1 MW of capacity),
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and CPV (663.4 MW of capacity{Stipulated Facts { 34All three of these generatprojects
are located in New Jersgstipulated Fast I 52).

After the prequalificationstagewas completd, Levitan drafted he SOCA for each
generatorThe material terms of the thr&OCAs are identical; they differ only with respect to
the SOCA pricethe quantity of capacity awarded, and the name of the generator. (T. 1368, 7
11).Herein the Court utilizes the SOGA CPV as an example.

The Board awarde@PV a SOCA with a fifteetyear term (Pl.’s Ex. 203) Each SOCA
contains an Attachment F, which provides the schedule of Standardd@ffacity Prices for the

LCAPP generator for the fifteeyear termCPV received théollowing price schedute

Delivery Year Standard Offer Capacity Pric
(ending May 31) | (SMW-day)
2016 286.03
2017 294.61
2018 303.45
2019 312.55
2020 321.93
2021 331.59
2022 341.54
2023 351.79
2024 362.34
2025 373.21
2026 384.41
2027 395.94
2028 407.82
2029 420.05
2030 432.65

Notably, CPV’'s SOCA has provisions which relate #JM activity. For instance, the
SOCA refes to the RPM, the RPM Auctioandbr other actionshat occur withinPJM (Pl.’s

Ex. 203). The SOCA responsibilitiewhich correlate to PIMctivitiesarelisted below:

39



“Available Capacity Amount” means thlesser of: (i) the quantity of
Unforced Gpacity from the Capacity Facility that is offered by Generator
and cleared by PJM in the relevant Base Residual Auction [RPM
Auction], and (ii) the Awarded Capacity Amount.

“Base Residual Auction” means the primary auction conducted by PJM as
part of PIJM's Reliability Pricing Model [RPM] to secure electrical
capacity as necessary to satisfy the capacity requirements impuded u
the PJM reliability assurance agreement for the Delivery Year.

“Locational Deliverability Area” or “LDA” means the PJM suégions
used to calculate Resource Clearing Prices as part of the Reliability
Pricing Model.

“PIM Interconnectn, L.L.C.” or “PJM” means the Regional
Transmission Organization that manages the regional,-Viulgage
electricity grid serving New Jersey and all or parts of other states and,
among other things, administers the Reliability Pricing Model, and any
successor.

“Reliability Pricing Model” or “RPM” means PJM’s capacityarket
model that secures capacity on behalf of electric load serving entities to
satisfy load obligations not satisfied through

the output of electric generation facilities owned by those entities or
othawise secured by those entities through bilateral contracts.

“Resource Clearing Price” or “RCP” means the clearing price expressed in
$/MW-day for Unforced Capacity established by the Base Residual
Auction for the LDA in which the Capacity facility i®cated and the
applicable Delivery Year as posted by PJM.

“RPM Rules” means the provisions of PJM’s tariffs and agreements
accepted by the Federal Energy Regulatory Commission and the
provisions of PJM’s manuals governing the Reliability Pricing Model, a
in effect from time to time during the term of this AgreeméRt.’s Ex.
203).

In addition to these terms, the term “delivery year” corresponds to the RRIslbditg

requirementSpecifically,“Delivery Year” meanseach 12month period from June 1st through

May 31st numbered according to the calendar {éBt.’s Ex. 203). The term is the same under
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the SOCA.The SOCA obligatethe generator to qualify within the RPM by clearing the RPM
Auction and acting in accordance with PJM rules. The SOICtatds the procedure:

2.3.1. Generator shalise all commercially reasonable effortsctuse the
Capacity Facility to qualify under the RPM Rules as a capacity resource in
an amount no less than the Awarded Capacity Amount for the Base
Residual Auction ssociated with each Delivery Year during the term of
this Agreement, commencing upon theardedCommencement Date.

2.3.3. Throughout the Delivery Term, Generator shall:

(a) Cause the Capacity Facility to comply with all obligations of a
capacity resour under the RPM Rules, including without limitation the
obligations relating to the submission of offers to supply electric energy
and ancillary services in PJM markets, and Generator shall bear all costs
associated with such compliance, including withouttation all fees and
penalties imposed by PJM,;

(b) Submit supply offers for an amount of Unforced Capacity no
less than the Awarded Capacity Amount from the Capacity Facility in
accordance with the RPM Rules in the Base Residual Auction associated
with each Delivery Year during the term of this Agreement, such that the
Unforced Capacity shall be offered at the lowest commercially reasonable
price under the RPM rules;

(c) Submit supply offers from the Capacity Facility for the
maximum amount of Assaated Energy that the Capacity Facility can
provide in the PJM daghead energy market in accordance with PIJM
Market Rules throughout the Delivery Term, such that the Associated
Energy shall be offered at the lowest commercially reasonable price under
PJM’'sMarket Rules;

(d) Submit supply offers from the Capacity Facility for the
maximum amount of Associated Ancillary Services that the Capacity
Facility can provide in the PJM ancillary services markets in accordance
with PJM Market Rules throughout the Idery Term, such that the
Associated Ancillary Services shall be offered at the lowest commercially
reasonable price under PJM’s Market Rules;

(e) Neither physically nor financially withhold any Unforced
Capacity up to the amount of Awarded Capacity, or Associated Energy
and Associated Ancillary Services, from the Capacity Facility;

() Provide on a timely basis . . . (i) documentation provided to
Generator by PJM after the conclusion of each Base Residual Auction
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showing the amount of Unforced Capaciifered from the Capacity
Facility and cleared by PJM in such Base Residual Auction; (ii)
documentation provided to Generator by PJM in advance of each Delivery
Year showing all EFORd measurements for the Capacity Facility for the
Delivery Year; (iii) theresult of any capability test for the Capacity
Facility conducted by PJM; (iv) documentation provided to Generator by
PJM in advance of each Delivery Year showing the showing the
Availability Capacity Amount for the Delivery Year or required to
calculatethe Available Capacity Amount for the Delivery Year; and (v)
documentation notifying Generator of any correction to an input to a
calculation.” (Pl.’s Ex. 203).

The electric distribution companies haope broad obligation to the Board under the
SOCA (Pl’s Ex. 203). That is, theynust report theircompliance with the abovementioned
obligationsto the Board. The SOCA reads relevant part:

2.4.Obligations of the Utility The Utility shall prepare and file an annual
report to the Board within thirt{B0) calendar days after the end of each
Delivery Year describing (i) the status of this Agreement, (ii) the amount
of Unforced Capacity and cost of associated Transactions made under this
Agreement, (iii) the performance of the Generator in supplying rdetb
Capacity and Associated Energy and Associated Ancillary Services under
this Agreement, and (iv) any material actions taken by the Generator or
the Utility under this Agreement. Nothing in this Agreement imposes upon
Utility the obligation to monitorenforce, or declare an Event of Default
with respect to the price of Unforced Capacity, or the price or amount of
Associated Energy or Associated Ancillary Services, which Generator
offers in or supplies to any PJM MarkéRl.’s Ex. 203).

In addition the SOCA sets forth a formula to make payments or receive refunds based on
the SOCA amount and the clearing price at the RPM auction. The SOCA states:

4.1.1. If, for a Delivery Year, the SOCP is greater than the [Recourse
Capacity Price] then, subject tection 2.5, Utility will pay Generator
each Month during the Delivery Year otveelfth of the product of (i) the
difference between the SOCP and fResourceCapacity Price](ii) the
Available Capacity Amount, (iii) the number of days in the Deliveealy

and (iv) Utility Load Ratio, each for the applicable Delivery Year.

4.1.2. If, for a Delivery Year, thiResourceCapacity Pricejs greater than

the SOCP then, subject to Section 2.5, Generator will pay Utility each
Month an amount equal to omeelfth of the product of (i) the difference
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between the RCP and the SOCP, (ii) the Available Capacity Amount, (iii)
the number of days in the Delivery Year, and (iv) Utility Load Ratio, each
for the applicable Delivery Year.

4.2. Structure of TransactiorNothing in this Agreement shall entitle or
obligate Utility to purchase, or take title to or delivery of, capacity, étectr
energy, or ancillary services from the Capacity Facility.

Under the SOCAS;the LCAPP generators receive the payment set fortharSOCAs

only if they successfully sell the capacity from their facilities in the RP8& bbasidual auctioh.

(Stipulated Fasty 56. The SOCAsalso require the winning bidder to us#l commercially

reasonable efforts to construct an electric gener&iaitity prior to the "commencement date"

of its RPM obligation (Stipulated Fast] 58.

Finally, the SOCA requirethat eligiblegeneratorsnaintain all approvals they have with

PJM, and to “comply with Commission and RPM rules.” The agreement sets forth:

6.2. Maintain Authorizations Each party will use all reasonable
efforts, including thanaintenance of records and provision of notices, to
maintain in full force and effect all consenisgnses oapprovals of PJM
and of any Governmental Authority or other authority that are required to
be obtained by iwith respect to this Agreement, the Construction Period
Security, and the Delivery Term Security and its obligations hereunder
and thereunder and will use all reasonable efforts to obtain angn#yat
become necessary in the future.

6.3.Comply with Laws and RPM Rules. Each party will comply in
all material respects with all Applicable Laws and orders and all RPM
Rules to which it may be subiject if failure so to comply would materially
impair its ability to perform its obligations hereunder or under the
Construction Period Security or Delivery Term Security.

In accordance with théerms of itsSOCA, CPV (as well as the other two eligible

generatorsyoughtadnission into the RPM Auction. According to Mr. Knight, as part of CPV’s

admissions process, representatives of CPV met with PJM to discuss thes ioipgaetMOPR ||

revisions and what information CPV would be required to submit. In resporsectpuest for

information issued by JM, CPV seh an application consisting of more than 600 pages of
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materials Within its applicationCPV claimedit was exempt under the wspecific exemption
of MOPR Il adopted in 2011, not th&tate mandated exempti@movided for in the original
MOPR Under MOPRII, CPV could bid into the RPMauction at less than the minimum offer
price floor @0 percent of net cond)it could demonstrate that its actual costs were less than the
benchmark priceT. 1661:21 through T. 1673, 23); (Def.’s Ex. 51).

In determining whether CPV qualifiddr a unitspecific exemption pursuant to MOPR
II, PIM did not consider any cof-market payments that CPWould receivethrough New
Jersey’'s LCAPP prograniDef.’s Ex. 183, 751); (T. 1674, 14 through T. 1675). Pursuairist
practice under the MOPR scred¢tdM advised CP\that it would accept a bidf no less than
$151.24/ MW-day, which isthe level at whiclCPV bid. (T. 1678, 1-20). The May 2012 RPM
Auction cleared at $167.46 / MAday. (Def.’s Ex. 204); (Stipulateddets { 59)According to
Mr. Knight, the RPM Auction price was different than the Board’'s approved costs dua to “
difference in timingand then secondarily differencein the view on energy.(T. 1677, 12)
With regard to the other eligiblgenerator mjects, Hess Corp’project cleared the auction
while NRG’s proposed project did not. Adamantly opposed, the four electric distribution
companies signed the SOCAs under protest.

H. IMPACT OF THE LCAPP STATUTE ON GENERATORS

Plaintiffs’ witnesses testifiethat their respective companies rely on the forward price
signals of the RPM Auction in deciding whether to develop new generation resouroekeor
investments in existing resources within a specific market. According to wigsesses, the
LCAPP makesti more difficult for these companies to make such business decisions because
they can no longer rely on thRPM Auction price signals tcevaluate their future costs and

predict future revenue streamnis. the view of the plaintiffs, the RPM Auction clearipgce
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($167.46) was essentially displaced and supplanted by the SOCA price writteineir8®CA
contracts ($286.03), causing less predictability in the energy capacitgtmark
Zamir Rauf,Plaintiff Calpine’sChief Finanal Officer, testified that ta RPM Auction
price signals play a “huge role” in Calpine’s assessrasribwhetheran investment should be
made because those prices are the basis for “projections as to where [Calpnkgd] the
marketis going to be.(T. 1112, 314); (Def.’s Ex. 28, at 1).He expressed Calpinetgluctance
to proceed withexpansion plang light of the LCAPPs enactmentin fact, according to Mr.
Rauf, the LCAPP was a “very strong factor” in Calpine’s decision totaansonly half of its
Garrison project as opposed to completing the project as originally planned. (T. 1121, 15 through
T. 1130, 15).Mr. Rauf noted that Calpine waitially attracted to invest in thJM region
because it was a competitive markehere you can put your capital at risk, and comjetsed
on your efficiencf]” (T. 1114, 1518 through T. 1115,-@1). While Calpine“would love to
invest more money into PJNI' as a result of the LCAP, the company is nowaking a step
back and just holding up from putting too much momty PJM . . . pending thigncertainty’
(T. 1134, 812). Mr. Rauf summarizethe conundrum for energy developers after the LCAPP
enactment
[T]he PIM market was designed with certain rules, and everyone has to
play by the same rules. . . . [HJow do you know the state two months from
now or six months from now, a year from now, two years from now
suddenly decides we need to create jobs let’s build another power plant, or
whatever political reason they may have for doing so. And all of a sudden
they decide to build another plant, whereas you may have beem ithe
process of building one anyway or you may have started building one and
now your capital’s at risk because the price signals that were in the
marketplace are no longer there because ohthg plant, so it really just
disrupts the whole marketplace, it just in my mind creates enough chaos to
where you've got to be very cautious about putting money in a market

where you don't know what the rules are, especially when the rules are
being maniplated by the politiciangT. 1130, 20 through T. 1131, 14).
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As Mr. Rauf plainly stated, in light of the LCAPP, Calpine woftddt[] less money in PJM than
[the company]otherwise would have, and [Calpinepuld probably either be reinvesting that
money in other regions, or buying back [gsdck.”(T. 1132, 6-12).

PSES Poweralsohad similarconcerngegarding the impact of the LCAP According
to Daniel Creggthe LCAPP Act “dramatically chanfyt§ how we look at what the market is.”

(T. 888, 20 through T. 889,).8He noted that PS&E Power“shifted entirely away from . .
looking at itas a merchant opportunity” and began rationalizing that the “opportunity fwas]
going to be there fojthem] this year’ (T. 879, 27). In the May 2012 RPM AuctionPSEG
Power bidits EssexCountyproject “at a fairly high level” in order to serve “as a backstop to the
extent that the LCAPP units [did ndbjd.” (T. 886, 22hrough 888, 12). In other words, “absent
the LCAPP Act . . . there might have been a psigmal that would haveeen there” for the
EssexCountyproject, but insteadthe LCAPP units did bid in, and as a reJWISEEG Power’s
Essex]unit did not clear.” (T. 887, 8).

The LCAPP also had an impact on the operations of Exelon, as discussed by M
Dominguez during his testimony. Specifically, he testified that the Rifbe signal“tells
[Exelor] whether to make investments in existing plants; whether to increasapheity of
existing plants; whether to do environmental retrofigsid] whethe to keep plants open(T.

527, 210). Mr. Dominguez further testified that, given its impact on Exelon’s business
strategies, the RPM idundamental to the wajExelor] operatés] [its] business.” (T. 527,-8

10). In addition, Mr. Dominguez statethat the LCAPP Act has “fundamentally chang[ed]
[Exelon’s] ability to predict revenue streams for existing megawaf(fs. 564, 316). The
LCAPP has also been a factor in Exelon’s decision to place its nuclear uprate programh. on hol

(T. 564, 16).
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PPL hasalso hado modify its business strategigslight of therequirements imposed by
the LCARP. Michad Cudwadie, Vice President f&tPL EnergyPlus, testified that PPL relma@s
capacity forward market prices and energy forward market prices to makedgsaiegrding
investments in new and existing generation, including whether to upgrade units, latidrpol
control equipmen®r retirespecific unis. (T. 1041, 18-24).

The effects of the LCAPP described by these witnessesechoed at trial by Plaintiffs’
experts Mr. Massey and Professor Willlpr example, Mr. Massey declardaat “[t]he entire
fabric of the contract in my judgment makes it a price for capacity.nappens that the contract
calls it a stadard offer capacity price, | . . . can hypothesize about a lot of things, but | don’t
know what can be clearer than thafT. 296,19-23). Mr. Masseyelaborated by stating that
“[t] he price is measured terms of the netting of revenues, is measured in terms of comparing
the standard offer capacity price, with the price determined in the PJM gapacket. It's all
about capacity pricing (T. 298:210). Furthermore, the payments under the SOCA are
“inextricably linked to the sale @fholesale capacity.” (T. 298, 2-10).

Similarly, Professor Willigdescribedhe effect ofthe LCAPP as “wiping out té pricing
mechanism of PJM . . . [ant§king it away and putting this alterative, the SOCA price, in the
place ofthe market price.(T. 638, 22through T. 639, 1)Professor Willigopined that the
“architectureé of the RPM Auction was appropriately desigtedddress concerns in the energy
capacity marke{(T. 763, 1923) andthat the RPM clearm price “is being displaced, . . .
overridden]or] supplanted, by the SOCA price throubis mechanism whicls written into the

SOCA contract and governed by the LCAPP.” (T. 637, 156-18
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Professor Willigfurther statedhat theLCAPP wouldactuallyundermine nevgeneration
projects because dliture investorsvould insist onreceiving similar governmemissistance. He
explained

Even though this is supposed to be an interstate market, the kinds of
freedoms for the states, which they may have political incentives to act on,
favoring their own development projects, will lead in a contagious way to
other states taking measures that they think are only therselin
protection but are really their own reaction to the beginnings of this
movement if the Court allows it, so that it's truly a contagion. We could
very well be seeing a rash of programs of this kody furthering the
rational insecurity of new investors who are not going to be part of these
programs, fearing that the market will just be full of unfair competition for
them, and thereby discouradeeir own investment activitie§I. 698 11-

23).

Defendants’ Perspective

The defendants havecampletelydifferent view concerning the impaahd effecs of the
LCAPP based on two factual disagreements with the plaintiffs. First, the defendantsdciivae
the RPM and the SOCA are two separate andategktransactionsl'he fact that each provides
a different price does not, according to the defendants, frustrate the purpose or dmaRRIt
Auction because, in their viewthe SOCA is a purely financial contraabt subject to
Commissionoversight ad authority. Second, the defendants argu&t any jurisdictional
conflicts betweenthe Board and the Commission weesolved by the Commission’s 2013
MOPR revisionsBoth of thesearguments are addresdaelow.

According to the defendants, the RPM d@hd SOCAare unrelatedAs Mr. Knight of
CPV testified, the SOCA is “something separate and distinct.” (T. 16248).68n describing this
distinction, Mr. Knight elaborated that the “SOCA is between CPV and the EDCs, and does not
go through PJM or have to do with PIJM.” (T. 168613).He further pointed out that “[CPV]

sell[s] physical capacity and energy to PJMnd does “notsell any physical capacity to
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anybody else.” (T. 1644, 122). Mr. Knight distinguished the SOCArice from the RPM
Auction clearing price by stating
The SOCA-- | mean the general terms of the SOCA are relatively simple
and straightforward, but the obligation is for us to build a power plant, and
to bid into, connect into PJM, and sell all our energy and capacity into
PJM. And then in return for that weceive a financial payment from the
EDCs, that is based upon a formula we're allfamiliar with. It's a fixed
price for a floating price, the floating price being the index in the PJM
capacity market. (T. 1644, 12-22).

Defendantdgurthercontend tht because the SOCA is a purely financial contract, it is not
subject to Commission oversighiT.. 1911, 1316). In fact Defendants liken the SOCA to other
financial contracts such as swaps, callar contracts for differences. (T. 682,2 through T. 683,
7). While the latter ternfcontract for differencesjas mentioned frequently throughout trial, it
was not fully defined except as an instrument that is routinely used to meorageodity price
risks (T. 1347, 115). For example, Mr. Levitan explained that a contractdifierencesis a
“financially settled mechanism that provides revenue assurance for the sedlerisén
management benefits for the buydil. 1282: 1018). In the view of the defendants, because the
SOCAs do not involve the sale of aatuphysical energy capacjtythey fall outside the
jurisdictional authority of the CommissiofT. 1282, 1018). Mr. Knight agreedwith this
analysis and likened the SOCAs to insurance policies indemnifying agaicsd foower
outages. Heestified:

Because the payment mechanism is contingent upon something, it
doesn't mean that we're delivericgpacity . . . . [A]n example

would be we have forced outage insurance in which we get paid by
someone under a derivative contract if we are forced out. That
doesn't mean that that's forced outages . . . it's just a contingency

within the contract by which you get paid, it's fiite] you're
actually delivering some good. T. 1648, 20 through T. 1649, 3).
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So, under the defendants’ analytie SOCAS are uthately justfinancial risk management
tools through which no capacity or energy is bought or sold. (T. 12824);77. 1360, 9
through T. 1369, 10); (T. 1644, 9 through T. 1645, 9).

With the adoption of the MOPR lll revisions, the defendants arguasthags between
the Board and the Commission concerning participation of new generators in the RPM Auction
are resolved; and since there is no controversy between the Board and the Comthessios,
no need for the Court to impose any remedy. The Cbomjever, rejects this argument for
several reasons. Although the Board and the Commission may now have a more cooperative
relationship, the Court is in the best position to determine whether the LCAPRearelated
policies implemented by the Board \até the Supremacy Clause. In addition, despite the
increased cooperation between the Board and the Commission, this remaonsraversy
between the plaintiffs (generators and distributors of electricity) anBidaed.

Other Alternatives

Since the Board retainedithority over the siting of generation faciliti@question arose
as to whether the Board had any alternative means to incentivize constréictema generation
facilities besides enacting a statute like the LEAPhe parties agree that thigoard had a
number of ways$o support and encourage the development of generation projects. These include
the utilization of tax exempt bonding authority, the granting of property tax, risles ability to
enter into favorable site lease agreements doligpuands, the gifting of environmentally
damaged propertiefor brownfield development, and the relaxing or acceleration of permit

approvals. (T. 266, 25-26 through T. 26%,(@) 1313-14 through T. 1316, 2).
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I. CREDIBILITY OF WITNESSES AND WEIGHING OF T HE EVIDENCE

As opposed to the facts set forth abovewtnch the Court has given considerable
weight, the trial record reveals an extensive numbaestbér factsvhich were given little weight
in this decision. Those facts, and the reasons they were given little weggtits@rssed below.

First, Defendants presented a plethora of facts about initiatives in Maryland and
Connecticut which they believe present issues similar to those being considéisccaséThe
Maryland initiative is subject to a separate ongoing lawsuit. As Mr. Roatifretsit is based
upon reimbursement of 400 megawatts of new demand response as opposed to a capacity
requirement(T. 2066, 2624). Any analysis of the Maryland proposal would necessarily require
this Court to review a set of facts as substantial as thesenqged herein. Based on the facts
presented at trial, the Court is not able to discern whether Maryland’s propeséidently
similar to the LCARP. As such, the Court considers the value in comparing and contrasting the
Maryland initiative and the CAPP to be minimal for purposes of this opinion.

In regards to the Connecticut proposal, the defendants contend that a Connectingt peaki
facility has a very similar financial structure a®New Jersey peaking facility under the APP.

(T. 1377, 24 through T. 1379, 11). Evidently, PSEG Power or one of its subsidiaries previously
accounted foSOCA-like payments to &lew Havengenerator afinancial contracts According

to the defendants, the payments in question were not listed as energy or cematmists
required to be filed with the Commission. (Def.’s Ex. 630). The defendants arguthitha
supports their proposition that SOCAs are purely financial instruments. The Courvenogd

not have sufficient information to fully analyze the Connectmayments and, therefore, gave

the defendants argument little weight. In the Court’'s view, the most compelliidgnee

regarding how the SOCAs should be defined under the law was adduced byh#ssedtat trial.
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Therefore, in terms of credibility, thevidence regarding the Connecticut contracts was of little
value?

The Plaintiffs arguethat certainwritten and oralstatementsallegedly made by Board
staff and CPV executives are admissions against interest supporting ihigffglacase.
Examples othese alleged admissions include:

a. Commentgo President Solomamade byFrank Perrotti, Assistamirector of the Board,

in which he statethatthe LCAPP has the potential to drive out other forms of investment or, at
least, cause future developersdimand the same premiums before deploying cdpital.’s
Exs. 70, 406).

b. Comments made by President Solomon’s aide Kristi Miller in which she stated that the
LCAPP *“could encourage futurdevelopersto demand identicapremiumsbefore deployng
capital.” (Pl.’s Ex. 406, at 20).

C. Comments made by CPV Chief Executive OfficesuBlas Egan in which hadicatel
thatin order todevelopgenerationin New Jersey, a generatmay need“out-of-marketpricing’
(Pl.’s Ex. 61) or‘pricing that was higher thawhat was available at that point in tih€Pl.’s EX.
409).

d. Comments made by the Board’'s Fed. R. Civ. P. 30(b)(6) designated wiliess,
Dembig in which he indicated that th&CAPP is d'guaranteed payout.” (Pl.’s Ex. 406).

The Court gave little welg to these alleged admissions which occurred during the
lobbying effort to enact the LCAP SeeKentucky W. Va. Gas Co. v. Pennsylvania Pub. Util.

Comm'n 837 F.2d 600615(3d Cir. 1988). The Court found that the witnesses at trial presented

° On a motiorin limine prior to trial, the Court ruled that the Connecticut initiative was not releeamatse it
involved a different state. During trial, the Court reopened tta@sida since the plaintiff's presented evidence
involving initiatives in other states. The Court determined fairnessreztjan evaluation of the Connecticut
evidence.
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the factsand issues in a forthright manne&ince the statements were not subject to eross
examination, and could not be assessed for credibility, the Court believes theutonatity of

the New Jersey statute and program is best determined by reviewing ttseamntre case rather
than relying on isolated statements.

Plaintiffs also introduced a report prepared by the Brattle Group for purpbskewing
the successes of the RPM. The Brattle Group is a consultindhiied by PIJM to evaluate the
RPM. (Pl.’s Ex. 49). No one from the Brattle Group testified at trial. As a result, thdl&
Group’s report on the RPM Auction was not subject to eexssnination. As such, the Court
gave the report little weight

J. ANALYSIS

“Preemption is a doctrine of American nstitutional law under which state and local
governments are deprived of their power to act in a given area, whether or rtateher $ocal
law, rule or action is in direct conflict with federal law . . . . The analysis cdéenmption dispute
focuses pon statutory construction . . . in the context of a constitutional framework of
sovereignty, commerce regulation, or other predicate for federal polfieviote specifically,
preemptiordoctrine is rooted in the Supremacy Clause of the United StatestGomstArticle
VI declares that the laws of the United States "shall be the supreme Law of the Laany
Thing in the Constitutiolor Laws of any State tihe Contrary notwithstanding.” U.S. Const. art.
VI, cl. 2. In order to determine whether th&€APP is preempted under federal lathe first
factual issue to resolve is whetltbe BoardorderedSOCAsoccupy the same field of regulation
as the Commission and intrude upthre Commission’sauthority to set pces for wholesale

energy sales

10 JAMES T. O’REILLY , FEDERAL PREEMPTION OFSTATE AND LOCAL LAW: LEGISLATION, REGULATION AND
LITIGATION 1 (2006).
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According to the defendants, the Commissiooversightauthority is “limited tosales of
the actual physical electricity (or capacity) to a buydDef.’'s PostTrial Br. at 11).
Furthermore, the defendants contend thealontracts that do not effe@ physical sale of
electricity . . .are not subject to [Commission] jurisdictionld.). In the defendants’ view, the
SOCAs are purely finandigontracts that do not involyghysical salsof electricity!* As such,
according to the defendantege SOCAs are separate amutelated to the RPM Auction process
and free from Commission oversigRiaintiffs argue, in opposition, that the “State, through the
LCAPP Act and Boarabrdered SOCAs, has set a price to be received for the wholesale sale of
capacity to PMI.” (Pl’s PostTrial Br. at 3). h the plaintiffs’ view, the LCAP ultimately
“award[s] an impermissible price supplement for an interstate wholesale sa&ziicity” and
replaces th&PM price with the Boardrdered SOCA pricgld. at 1).In doing so, accordintp
the plaintiffs, the Boardessentially ssta price for wholesale energy sales atiterefore,
“regulat[es]in a field that is reserved exclusively” for the Commissitdh).(

The Courtfinds thatthe SOCAsoccupy the same field of regulat as the Commission
andintrude uporthe Commission’s authority to set wholesale energy prices through itsredefe
RPM AuctionprocessAs previouslydiscussed, many of the terms defined in the SOCAs make
substantial use of RPM terminology. In addition, the SOG#gate eligible generators:to

(1) “qualify under the RPM rules as a capacity resoumcan amount no less that the
Awarded Capacity Amourfor the [RPM Auction]” (Pl.’s Ex. 203, at 9);

(2) “comply with all obligations of a capacity resource under the RPM Rutk3,” (

(3) “[s]Jubmit supply offers . . . in accordance with BieéM Rules (Id.); and

" The Commission has previously held that “electricity price riskagament transactions (futures, options, swaps,
and the like)” that do not result in the actual delivery of electricity are “péireglpcial” and need not be refied to
the Commission.Morgan Stanley Capital Group, In®9 F.E.R.C. 161,175, 61,696 (1995).
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(4) “[sJubmit supply offers . . . in acodance with PIJM Market Rules[.]Id. at 910).

The LCARP Act itself defines the SOCA as a “capacity price . . . to be received by eligible
generators under a Boaagproved SOCA.” (Pl.’'s Ex. 127, at 10). Furthermore, payment of the
SOCA price is made onlyf the LCAPP generators successfully sell and deliver wholesale
capacity to PIJMGiven the fact that the SOCAegquireeligible generatorsto satisfycertan

RPM rulesand mandate that the generators undertake certairrparfoe under thoselas, the
Court findsthat theperformance of th8€ OCAsis contingent upon clearing the RPM Auction. As
such, the SOCAs are not separate framdto the contrarypccupy the same field as the RPM
Auction.

"Under theSupremacy Clause, federal law may supersede state law in several different
ways." Hillsborough Countyv. Automated Med. Labs., lpc471 U.S. 707, 713 (1985).
Specifically, theSupreme Court has recognized three types of preemption: express preemption,
implied conflict preemption, and field preemptiolal. In this case, Plaintiffs argue th#ie
Federal Power Acsupersedethe LCAFP under botlthe field and conflict preemptidheories

Courts must begin theianalysisof preemption questionby applyinga presumption
against peemption.Cipollone v. Liggett Group, Inc505 U.S. 504, 516 (1992). “In areas of
traditional state regulation, we assume that a federal statute has not suppédatdvsinless
Congress has made such an intentear and maifest.”” Bates v. Dow AgroSciencBd44 U.S.

341, 449 (2005)citing New York State Conference of Blue Cross & Blue Shield Plans v.
Travelers Ins. C9.514 U.S. 645, 655 (1995)That assumption applies with particular force
when Congress has legislatedaitfield traditionally occupied by the Stateéltria Grp., Inc.v.
Good 555 U.S. 70, 77 (2008). Thus, when the “text of agung@tion clause is susceptible of

more than one plausible reading, courts ordinarily ‘accept the readibhgdifavors pre
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empton.” Id. (citing Bates 544 U.S. at 440 See also Cipollonés05 U.S. at 518Nonetheless,
in the face of clear evidencthe presumption against preemption can be overc8ew Croshy
v. Nat’l Foreign Trade Councib30 U.S. 363, 374 n.8 (citingines v. Davidowitz312 U.S. 52,
67 (1941).("Assuming,arguendo that some presumpticagainst preemption is appropriate, we
concluck . . .that the state Acpresents a sufficient obstacle to the full accostphient of
Congress’s objectives under tHederal Act b find it preempted.”). While applying the
presumption against the preemption, the Court revielaether the Federal Power Amteempts
the LCAFP under either the field preemption or conflict preemption theories.

Field Preemption

Field preemption arises by implication when state law occupies a "field rdstme
federal regulation.'United States v. Lock&29 U.S. 89, 111 (2000). The Supreme Court has
explained that‘[flield preemption reflects a congressional decision to foseclany state
regulation in the area, even if it is parallel to federal standafdzdna v. United Stated32 S.

Ct. 2492, 2502 (2012). This occurs when “Congress has left no room for state regulation of these
matters.”Locke 529 U.S. at 111 (citingidelity Fed. Savings & Loan Ass’n v. De La Cugsta

458 U.S. 141 (1982). The Supreme Court has explained that a congressional intent taoccupy
field can be inferred when “[tlhe scheme of federal regulation may be so igeraasto make
reasonable the infence that Congress left no room for the States to supplemeRiae”v.

Santa Fe Elevator Corp331 U.S. 218, 230 (19471t may also be inferred where “an Act of
Congress ‘touches a field in which [the] federal interest is so dominainthih federabystem

will be assumed to preclude enforcement of state laws on the same suBjaglish v. General

Elec. Co, 496 U.S. 72, 79 (quotindRice 331 U.S. at 230)Nonetheless, because field

preemption typically arises in areas traditionally regulatedtéies under their police powers,
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“congressional intent to supersede state laws must be ‘clear and marifegtish 496 U.S. at
79 (quotingJones v. Rath Packing Cal30 U.S. 519, 525 (197.Mpenerally, ft]he factors used
to determine if the field haseen fully occupied by federal power incluitie dominant federal
interest, the expression of congressional purparse the pervasiveness of the fedeegjulatory
system.” O’Reilly,supranote 10, at 70.

Sincethe Supreme Court'$927decision inPulic Utils. Comm’n v. Attleboro Steam &
Elec. Co, 273 U.S. 83 (1927}here has been a dominant federal interest over wholesale sales of
electricity in nterstate commerce. In that cadee Supreme Couilhvalidated an attempt by
Rhode Island to regulate g¢hrates charged by a Rhode Island plant selling electricity to a
Massachusetts company, which resold the electricity taCttyeof Attleboro, Massachusetts.
The Court found that the State’s attempt to regulate rates “place[d] a dimglenbupon
interstatecommercé and, as a result, the “State [was] restrained by the force of the Commerce
Clause.”ld. at 89.Ever since the Court’s ruling, the federal government has asserted fiorsdic
over wholesale sales of electricity in interstate commefse.notedin Section E of this
memorandumjn the absence of any federal regulatory body, interstate wholesale electricity
pricing was left entirely unregulatedter theAttleborodecision In order to fill that regulatory
gap, Congress enacted the Federal Povatrwhich provided that the Commission shall have
jurisdiction over “the transmission of electric energy in interstate cooghand “the sale of
electric energy at wholesale in interstate commerce.” 16 U.S.C. 8§ 824®¢d New York v.
FERC 535 U.S. 12021 ( 2002) (“It is clear that the enactment of the FPA in 1935 closed the
‘Attleboro gap by authorizing federal regulation of interstate, wholesale sales ofi@lyct the
precise subject matter beyond the jurisdiction of the Statésti@bora . . . It is, however,

perfectly clear that the original FPA did a good deal more than thesgap in state power
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identified in Attlebora The FPA authorized federal regulation not only of wholesale sales that
had been beyond the reach of state powdralso the regulation of wholesale sales that had
beenpreviously subjedb state regulatioh).

Plaintiffs contend that in enacting the Federal Power Act, Congress “@choseupy the
field of wholesale electricity sales, including the price at which elegtrigisold at wholesale,
and the terms and conditions under which such electricity is sold.” (Pl.’'sTRakBr. at 12).
Such a contention is supported by previous decisions in which courts have held that the
Commission has the exclusive authomt to regulate wholesale electricity sales and the
transmission of energy in interstate commeAsestated by Justice Scalia, “It is common ground
that if FERC has jurisdiction over a subject, the States cannot have jurisdictiothesame
subject.”Miss. Power & Light Co. v. Miss. Ex rel. Moo487 U.S. 354, 377 (1988) (Scalia, J.,
concurring in the judgment). The Supreme Cdwas held that the Federal Power Aefft no
power in the states to regulate licensees’ sales for resale in interstate cerhRfe@cv. S. Cal.
Edison Co, 376 U.S. 205, 215 (1964). Moreover, the Courtrepeatedly held that the federal
statute“delegated to. . . the Federal Energy Regulatory Commission, exclusive authority to
regulate the transmission and sale at wholesfadgdectric energy in interstate commerce, without
regard to the source of productiolNéw England Power Co. v. New Hampsh#g5 U.S. 331,
340 (1982) (citingUnited States v. Pub. Utils. Comm’'n of Ca45 U.S. 295, 311 (1953%ee
also Nantahala Power & Light Co. v. Thornburg76 U.S. 953, 956 (1986) (stating that the
Commission “has exclusive jurisdiction over interstate wholesale power”yatBse Third
Circuit has similarly found that the “wholesale market for electrical energggidated by [ta
Commission]” and “[o]ne of [the Commission’s] duties is to set ‘just and rebdveholesale

electric rates.'Utilimax.com v. PPL Energy Plus LL.G38 F.3d 303, 305 (3d Cir. 2004)he
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Commission’s decision to exercise its exclusive authority to regutholesale electricity sales
through the RPM Auction process indicates both a dominant fadezeest in the RPMand a
pervasive federal regulatory structure to ensure its proper implementation.

To support their proposition that the SOCAs are ndotjtacts . . . effect[ing] a physical
sale of electricity” and, therefore, “not subject to [Commission] jutsxh[,]” the defendants
rely on the case ofNew York Mercantile Exch74 F.E.R.C. | 61, 311, 1996 F.E.R.C. LEXIS
454 (1996)“NYMEX); (Def.’s PostTrial Br. at 12). InNYMEX the Commission held that the
Federal Power Act and its reporting requirements did not apply to an efgdtriares contract
that was approved for trading by the Commodity Futures Trading Commission@*CEXcept
if the “contract goes to delivery, the electric energy sold under the contract willdbe ires
interstate commerce, and the seller is a public utiidyYMEX 74 F.E.R.C. at 61,984. Without
reviewing all of the facts dlYMEX the Court finds the case distinguishable for several reasons.
First, no evidence was presented to indicate that the SOCAs have been approved for trading by a
separate federal regulator. Second, there is a cavedlYMEX that if a contract “goes to
delivery” it may give rise to Commission jurisdictioflere, the SOCAagreementsare
contingent upon the LCAPP generators’ successful sale of capacity taSRdN capacity sales
may constitute delivery within the meaniongNYMEXand, therefore, give rise to Commission
jurisdiction.

The most credible testimony presentedri confirming that the SOCA contracts are
not purely financial contracts, atldat they thereforejntrude upon the exclusiarisdiction of
the Commissionwas that of Professor WilligHe explained that, ineconomics, a purely
financial arrangement is one that does not “involve any real performanceG8{T 56). He

elaboratedhat “[a] financial deal does not involve any performance of a real side ypets/fart
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of the deal. So that’s really the dividing line, and I think it's quite clear, it godstbaghat we
mean by price in economics, payment for performance.” (T. 68R4p1Here, the SOCAs
expressly condition payment on physical performance. As Professor Willigreeghlainder the
SOCAs, the L@GPP generator has “got to build a plant, it's got to provide capacity, the capacity
has to be available, had to be bid into R&\I into the auction, it has to clear the auction; there
are all these elements of performance to which the SOCA paymentsnaiidoo@ed. So it's
payment for performance(T. 684, 1015). Here, the LCAP supplants the federal statute, and
intrudes upon the exclusive jurisdiction of the Commissioredtgblishing the price that LC/&RP
generators will receive for their sales of aegpy. The Court finds that in doing so, the LGAP
“places a direct burden upon interstate carsa”within the meaning of thattleborodecision.
Accordingly, the LCAP Act invades the field occupied by Congress and is preerbytéuke
Federal Power Act.

Defendantsargue against preemptiday stating that “Congress expressly reserved to the
States exclusive jurisdiction to regulate generation.” (Def.’s-Poat Br. at 23). According to
the defendants, “State regulation of generation will nqtreeempted if the regulation’s impacts
on wholesale rates are merely ‘incident of efforts to achieve a proper stateepgtrplos
(quoting Nw. Central Pipeline Corp. v. State Corp. Comm’n of Kand89 U.S. 493, 5136
(1989). Althoughthe State of Newlersey and the Board retained the responsibility for the siting
and construction of power plantjey are required t@xercise this responsibility without
interfering with the Commission’s exclusive authority to regulate wholssdés of electricity in
interstate commerceAs discussed in Section H of this memorandum, there were other
alternative measures which New Jerseuld have employed to incentivize the development of

new generationWhile New Jersey retained the authority to take a wide rangectains to
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ensure reliable electric service for its citizens and encourage the constructiew @flectric
generation facilitiesit chose to advance those goals through a mechanism that intrudes upon the
authority of the Commission and violates fedeaa!.|

The defendantalso contend that preemption analysis “does not justify a ‘freewheeling
judicial inquiry into whether a state statute is in tension with federal objecti{@st’s Post
Trial Br. at 23) (quotingchamber of Commerce of U.S. v. Whitih@1 S. Ct. 1968, 1985 (2011).
Here, however, the Commission’s exclusive authority over wholesaleyesales has existed
sinceAttleboroand been confirmed by the Supreme Court and many lower courts decisions. An
application of these prior decisions aolriedging the exclusive authority of the Commission to
regulate wholesale electricity salés the facts in this case certainly does mainstitute
“freewheeling.”

Conflict Preemption

Conflict preemption occurs where there is a conflict betwestate lav and a federal
law. See Croshy530 U.S. at 372 (“[E]ven if Congress has not occupied the field, state law is
naturally preempted to the extent of any conflict with a federal statutech & conflict occurs
when “the challenged state law stands askeatagle to the accomplishment and execution of the
full purposes and objectives of Congress.” 132 S. Ct. at 2501. When confronting arguments that
a law stands as an obstacle to Congressional objectives, a court must use its jullghaens a
sufficientobstacle is a matter of judgment, to be informed by examining the federal statute a
whole and identifying its purpose and intended effe@sosby 530U.S. at 373. The court must
look to "the entire scheme of the statute™ and determine "[i]f thgopa of the [federal] act

cannot otherwise be accomplishédts operation with its chosen field [would] be frustrated and
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its provisions be refused their natural effedd'” (quotingSavage v. Jone225 U.S. 501, 533
(1912)).

Where a state lawonflicts with a federal law, the Court does not balance the competing
federal and state interests. In fact, the Supreme Court has held that “[tjad8upremacy
Clause of the Federal Constitution, ‘[t]he relative importance to the State efntéaw is not
material when there is a conflict with a valid federal law,” for ‘any state lawetier clearly
within a State’s acknowledged power, which interferes with or is contwafgderal law, must
yield.” Felder v. Casey487 U.S. 131, 138 (1988) (qudiifrree v. Bland 369 U.S. 663, 666
(1962));see also Gade v.Nat'l Solid Wastes Mgmt. A<s05 U.S. 88, 108 (1992) (“[E]ven state
regulation designed to protect vital state interests must give way to patarfesleral
legislation.” (quotingDe Canas v. Ria, 424 U.S. 351, 357 (1976)).

From reviewing the entire scheme of the RPM process, clear that the CAPP Act
poses asan obstacle tdhe Commission’s implementation of tHRPM. The testimonieof
Messrs. Dominguez, Rauf a@luidwadieindicatel that heir companies rely on the competitive
price signat of the RPM Auction to determine future company business plgash testified that
the SOCA prices undermine their respective company’s ability to use thdd@iiRie signaldo
make sound business deaiss. Eachalsocontendedhat thefuture expansiownf their respective
companies would be contingent erhetherthe SOCA price continues to supplant the RPM
Auction price. The effects described by the withesses demonstrate thatGhés3Oposition of
a government imposed price creates an obstacle to the Commission’s prefettied foe the

wholesale sale of electricity in interstate commerce.
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Commerce Clause

The Plaintiffsarguethat the LCAPP Actlso must be invalidated under the Commerce
Clause.This argument concerns the procurement of the capacity wherein Plaintifés thegu
Board discriminated against eot-state generators in islicitation of bids to become eligible
generators under the LCAPP. The “dormant” aspect of the Commerce Clausetgrstaiieis
from using their regulatory power to discriminate in favor e$tate producers at the expense of
those oubof-state.C&A Carbone, Inc. v. Town of Clarkstowsill U.S. 383, 3890 (1994);W.
Lynn Creamery, Inc. v. Heal$12 U.S. 186, 192 (1994)yoming v. Oklahom&02 U.S.

437, 45455 (1992).The Supreme Court has defined forbidden discrimination as “differential
treatment of irstate and oubf-state economic interests that benefits the érand burdens the
latter.” United Haulers Ass ‘n vOneidaHerkimer Solid Waste Mgmt. Autb50 U.S. 330, 338
(2007)(quotation marks omittedV.Lynn Creamery512 U.S. at 192.

When a law discriminates against -@itstate producers on its face, the State bears the
burden of demonstrating, “under rigorous scrutiny, that it has no other means to advance a
legitimate local interest. C&A Carbone 511 U.S. at 392. “Statutes that discriminate by
‘practical effect and design,’ rather than explicitly on the face of the reguladre similarly
subjected to heightened scrutinyf.fi-M Group, LLC v. Sharp638 F.3d 406, 427 n.28 (3d Cir.
2011).

The plaintiffs argue thahe “‘community benefit” points awarded to generators in New
Jasey effectively prohibitedut-ofstate generators from comimgt to beeligible generators
under theLCAPP Act. According to the plaintiff's, the LCAPP Act through its express
consideration of economic and community benefitevored instate enterprises over eoft

state entempses.” (Pl.’'s Postrial Br. at 48). To demonstratis, the plaintiffs relyon the
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following evidence: (1) President Solomon’s letter t&overnor Christie that mentionsa
preference for irstate generators (Pl.’s Ex. 84); (Bg initid draft of the LCAPP legislation that
promoted construction of qualified-state electric generators (even though such language was
deleted por to enactment) (Pl.’s Ex. 94); (3) language in the LCAPP which required the Board
to consider the “economic[] and community benefits” of a project (Pl.’'s Ex. 127); 4nd (
language in the2011 New JerseyEnergy Master Plan which discussefibstering the
commercialization of new generation plants in New Jersey. (Pl.’'s Ex. 270).

Despite theabovementionedvidence, thelaintiffs fail to overcomehe most persuasive
evidence thasubstantiates the reasons that& is seeking Hstate development. A significant
portion of the triafocusedon locational deliverability areas (LA (Stipulated Fact § 30As
previously notedNew Jersey is located in such an area that is known as EMAAC. In addition
there are two other locational deliverability areas within New JerseyrkeswPSEG and PS
North (T. 1529, 313). Generally, these LBs have higher capacity prices than other Ribés
due to transmission costs. Even flaintiffs agree that a capacity price cannot be set for an
entire region. (Pl.’s Ex. 26, at 34s a result, thre isseparation in pricevhich is authorizedoy
PJM and the Commission. The record as a whole supports the proposition that the closer the
generation facility is to the delivery areaarismission costs will subsidé&s Mr. Herling
concludedwhen digussing the reliability crisigeliability issues could only be resolved in one
of two ways— transmission via the Susquehanna Connection or addigenalration in or near
the location where the reliability issue will occibef.’s Ex. 563, at 33) (emphasis addeiy.
such, it appears reasonable that the Board would incentivize construction in \aheas
reliability concerns are in flux. As such, the Board has the authority to incentivizeucbios

within New Jersey. What is good for the goose is good for the gander. As such, the ifoentive
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community benefits to generators in New Jersey appears reaso8aibde Plaintiffhave not
briefed or argued the commerce clausesuch a fashiorthe Court finds thaPlaintiff has not
met its burden of proof.
K. CONCLUSION
Based on the foregoing facts and law, the Court decthsgsthe Long Term Capacity
AgreementPilot Program Act (LCAPP) is preempted by the Federal Power Act andlation

of the Supremacy Clause of the United States Constitution; and is therefore null and void.

s/Peter G. Sheridan
PETER G. SHERIDAN, U.S.D.J.

October 11, 2013
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GLOSSARY OF ACRONYMS

BGS

Basic Generation Service

BPU OR NJBPU

The Board of Public Utilities of the State
New Jersey; also referred to as
“the Board”

BRA Base Residual Auction

CcC Combined cycle

COD Commercial Operation Date

CONE Cost of New Entry

CT Combustion Turbine

DAM Day Ahead Market

DG Distributed Generation

DR Demand Response

EDC Electric Distribution Company

EDECA Electric Discount anéEnergyCompetitionAct

EE Energy Efficiency

EMAAC Easter MidAtlantic Area Council

EMP Energy Master Plan

FERC Federal EnergiRegulatoryCommission

FPA Federal Power Act

FRR Fixed Resourc®equirement

GT Gas turbine

GW Gigawatt

GWh Gigawatt hour

HEDD High Energy Demand Day

ICAP InstalledCapacity

ISO Independent System Operator

KW Kilowatt

KWh Kilowatt hour

LCAPP Long Term Capacity Agreement Pilot Progré

LDA Locational Deliverability Area

LMP Locational Marginal Price

LSE Load Serving Entity

MAAC Mid-Atlantic Area Council

MAAP Mid-Atlantic Power Pathway

MOPR Minimum Offer Price Rule

MW Megawatt

MWh Megawatt Hour

NEPA New Entry Price Adjustment

NERC North American Electric Reliability
Corporation

NRC Nuclear Regulatory Comission

P3 PJM Power Providers Group

66



PATH Potomac-Appalachian Transmission Highlin
PIM PJM Interconnection, LLC

PPA Power Purchase Agreement

RCP Resource Clearing Price

RMR Reliability Must Run

RPM Reliability Pricing Model

RPS Renewable Portfolio Standard

RTEP Regional Transmission Expansion Plan
RTM Real Time Market

RTO Regional Transmission Organization
SIS System Impact Study

SOCA Standard Offer Capacity Agreement
TO Transmission Owner

TRAIL TransAllegheny Interstate Line

TRC Total Resource Cost

UCAP Unforced Capacity

VRR Variable Resource Requirement
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