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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SUSAN A. POZNANOVICH,
Plaintiff, : Civil Action No. 11-4001 (JAP)
V.
OPINION

ASTRAZENECA PHARMACEUTIALS
LP, et al.

Defendants.

PISANO, District Judge.
I. Introduction

This is a products liability action brought by Plaintiff Susan Poznanovic agains
defendants AstraZeneca Pharmaceuticals LP (“AZPLP”), AstraZenedssitB,USA Inc.,
KBI SubInc., Zeneca, Inc., Astra USA Holdings Corporation, AstraZeneca AffaZeneca
PLC, and AstraZeneca UK Limitddollectively, “Defendants”) Plaintiff alleges that she has
suffered injuries related to her long term use of Defendants’ drug products saldhende
brand names Prilosec and Nexium. This matter was originally filed inugperiSr Court of
New Jersey and then removed to this court by AZPRfesently before the Court is
Plaintiff's motion to remandFor the reasons below,dtiff's motion isdenied.
Il. Background

This case was commenced in the Superior Court of New Jersey, Law Divisiom Berge

County, and was subsequently transferred to Superior Court of New Jersey, LaanDivis
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Hunterdon County. On July 12, 201 Efdre any of the Defendants were served with the
summons and complaint, AZPLP removed the action to this Calaging diversity
jurisdiction under 28 U.S.C. 8§ 133Zhere appears to b dispute that there is complete
diversity between Plaintiff, a citineof lllinois, and Defendants, who comprise citizens of
Sweden, United Kingdonelaware, New York and New Jerse®n August 3, 2011,
Plaintiff timely filed this motion to reman@rguing that removal was improper because the
removing defendant, in addition to other defendants, is a citizen of the forum.
[11. Analysis

In support ofhermotion to remangdPlaintiff's principal argument is th#te “forum
defendant rule,” set forth in 28 U.S.C. 1441(b), precludes removal of this case. Under 28
U.S.C. § 1441(a), a defendant may remavasdo a federal counvith original jurisdiction
over the matter However, in diversity cases, 81441(b) “imposes another condition above the
requirements of original diversity jurisdiction, known as fftorum defendant rule.’ ”
Sullivan v. Novartis Pharm. Corp., 575 F.Supp.2d 640, 642 (D.N.J. 2008). Under the forum
defendant rulea state court action is not removabésed upon diversity jurisdictiohany of
the “properly joined and served” defardsarecitizers of the forum state. 28 U.S.C. §
1441(b). The relevant statuterovides as follows:

Any civil action of which the district courts have original jurisdiction founded

on a claim or right arising under the Constitution, treaties or laws of the United

States shall be removable without regard to the citizenship or residence of the

parties. Any other such action shall be removable only if none of the partiesin

interest properly joined and served as defendants is a citizen of the Sate in

which such action is brought.

28 U.S.C. 1441(b) (emphasis added). According to Plaintiff, AZPLP is a forum defendant,

i.e., a citizen of the state of New Jersby virtue of its partnership relationshipsth



AstraZeneca LP and KBI Sumc.,” Pl. Brf. at 2 and therefore cannot properly remove a
case to this Court where jurisdiction is founded on diversity of citizenship. AZPLP, on the
other hand, contends that it is not a forum defendant but, in any event, removal was proper
under the plain language oktistatutdoecause no forum defendant in the matter had been
“properly joinedand served” at the time of removal. Indeed, there is no dispute that at the
time this matter was removed Plaintiff had not served the complaint on any defendant.
NeverthelessPlaintiff responds that AZPLP should not be permitted defeat the forum
defendant rule through what Plaintiff describes as “gamesmanghapjs, monitoring court
filings and removing an action before a plaintiff has the opportunity to effectservi
Plaintiff contends that sanctioning removal in this case would be contrary to the intent of the
“properly joined and served” language of 8§ 1441(b), whictording to Plaintiffs intended
to prevent fraudulent joinder of a forum defendaynt plaintifffor the sole purpose of
blocking removal.

Putting aside for the moment the issue of whether AZPLP is a forum defethgant,
Court notes that both parties’ positions on the propriety of AZPLP’s rerfindadupport in
case law.Indeed, in applying 8 1444), courtsn this district and elsewhere are split as to
whether a forum defendant may remove a case to federal court prior to beiatfyfeernved
with the complaint.Compare, e.g., Ripley v. Eon Labs, Inc., 622 F. Supp. 2d 137 (D.N.J.
2007) (finding removal by forum defendant prior to service proper under plain langtiag
statute becauderum defendanthiadnot been “properly joined and servedijth Sullivan v.
Novartis Pharms. Corp., 575 F. Supp. 2d 640 (D.N.J. 2008) (remanding case removed by
forum defendant, finding that the literal application of § 1441(b) would produce results

Congress could not have intended). To the extent that some courts that have noted the



distinction, courts are also split on the question of whether a non-forum deferaant
remove a case wheregaintiff has joined, buhasnot served, a forum defendar@iee North
v. Precision Airmotive Corp., 600 F. Supp. 2d 1263, 1268 (M.D. Fla. 20@®Jlecting cases)
In any eventto the extent that the distinction may be relevant, thedusstion for the Court
to resolve is whether AZPLP is a forum defendant.

AZPLP is a limited partnershigJnlike a corporation, which is deemed to be a citizen
of both the state in which i incorporated and the place where it has its principal place of
business, partnerships and other unincorporated entities are not consalgzeds’ for
purpose of diversity jurisdictionSniger v. Allegheny Energy, Inc., 540 F.3d 179, 184 '3
Cir. 2008). Rather, the longstanding rulgh regard to partnerships and unincorporated
associationss that a court is to look to the citizenship of all of the partaeraembers
comprising theentity. I1d.; see also Zambelli Fireworks Mfg. Co., Inc. v. Wood, 592 F.3d 412
(3d Cir. 2010) (“[A] partnership, as an unincorporated entity, takes on the citizenshif of eac
of its partners.”)Applying that rule herat is clear thaAZPLP is not a forum defendant, as
none of its partners, all of whom are corporati@ms,citizens oNew Jersey AZPLP is
conprised of four partnersAstraZeneca ABthe general partner, is a corporation organized
in and having its principal place of business in SwedefPLP’sthree limited partners are
(1) Zeneca Inc.which is organized in andasits principal place of business Delawarej(2)
Astra U.S. Holding Corporation, which is organized in and has its principal place of Busines
in Delaware and(3) Astra USA Inc. which is organized in New York ars its principal
place of business iDelaware

Plaintiff, in assertinghat AZPLP is a forum defendamtppears to misconstrue

the relevant rulePlaintiff does not dispute that the partners compri&idgLP are



not citizensof New Jersey. Nevertheles$3aintiff contend that AZPLP isomehowa
forum defendant becausé AZPLP's relationshipAstraZeneca LRndKBI Sub, Inc.,
both of whom are forum defendants. AZPLP is the general partAstraiZeneca

LP, while KBI Sub, Inc., is a limited partner. AstraZeneca LP is comprised only of
these two entitieskKBI Sub, Inc. has its principal place of business in New Jersey,
thus is a citizen of the forum (anithereforea forum defendant). As such,
AstraZenea LPis also considered a citizen of the forukvhile it is unclear to the
Court whether Plaintiff is arguing that AZPIoRust be deemetd bea forum
defendanbecause it is the general partogaforum defendantr becaus&ZPLP is

in a partnershipvith aforum defendantin either case Plaintiff is wroncgAZPLP’s
relationship with these entities are not relevantlercitizenship” purposes here.
Rather, the Court must look to the partners comprising AZPLP, and, in doing so, finds
AZPLP is not a foum defendant.

The Court turns nowo the precisguestion raised by Plaintiff's motipne.,
whether removal by a nefiorum defendant prior to formal service on any defendant,
including forum defendants, is valid.o@rts within this districand elsewherare
sharply split on the issue of pservice removajwhether by a forum or noierum
defendant), and the decisiogmnerallyfall into two camps. The first group, and those
that comprise a majority in this distrietre those decisions that have allowechoval
prior to service upoa forum defendartiased upon the plalanguage of the statute.
See, e.g., Bivinsv. Novartis Pharmaceuticals Corp., 2009 WL 2496518 (D.N.J. Aug.
10, 2009)Kugler, J.) (“Here the statutory language is clear: remigvalohibited

only where a defendant, who is a resident of the forum state, has been properly joined



and served.”) (internal quotations omitted, emphasis in originRipley v. Eon Labs,

Inc., 622 F. Supp.2d 137, 141-42 (D.N.J. 2007) (Rodriguez, J.) (The plain language of
... 8 1441(b), despite the numerous policy arguments against it, permits removal of
this case ... to this Court;”Yochamv. Novartis Pharmaceuticals Corp., 2007 WL
2318493 at *3 (D.N.J. Aug. 13, 2007) (Simandle, J.) (denying remand maisex b
upon “a plain reading of § 1441(b) and straightforward application ofla&gar v.
Schering Corp., 2007 WL 3170125 at *2 (D.N.J. Oct. 25, 2007) (Cavanaugh, J.)
(“[T]here is no dispute that Defendants were not served at the time removalewas fil
Accordingly, there is no applicable limitation on Defendants’ right to remove the
matter to this Court.”);Thomson v. Novartis Pharmaceuticals Corp., 2007 WL

1521138 (D.N.J. May 22, 2007) (Simandle, J.) (denying remand basea tplam
reading of § 1441(b) and a straightforward application of Rr)ck v. Novartis
Pharmaceuticals Corp., 2006 WL 454360, at *3 (D.N.J. Feb. 23, 2006) (Debevoise,
J.) ([W] e find that the language of the statute is unambiguous fasdjot readily
apparent that applyintpé clear language of the statute to the present case would
produce a result that is demonstrably at odds with the intentions of Cofjgress.
While many of these decisions acknowledgesome wayhe “colorable policy
arguments that it is unjust that a properly joined defendant could monitor state court
dockets and remove cases prior to being served, and that it makes little sense to
provide a federal forum to an in-state defendant upon remoeadliokrsity case,”
Thompson, 2007 WL 1521138 at *4, these decisions feuobdargumentgo be
insufficient to overcome the requirement that a court give meaning to the plain

language of a statute. As explained byBhens court,



The role of the courtm interpreting a statatis to give effect to Congress’

intent. Because it is presumed that Congress expresses its intent through the

ordinary meaning of its language, every exercise of statutory iatatjon

begins with plain language of the statiiself. Where the statutory language is

plain and unambiguous, further inquiry is not required, except in the

extraordinary case where a literal reading of the language produces an absurd

result. Moreover, a court may depart from the plain languagetafidgesonly

by an extraordinary showing of a contrary congressional intent in the

legislative history.

Bivins, 2009 WL 2496158 *2quoting Idahoan Fresh v. Advantage Produce, Inc., 157
F.3d 197, 202 (3d Cir. 1998)). The decisifaiBng into thisfirst groupgenerally

have rejectethe argumenlike that made by Plaintiff here that a literal application of
the statute would lead to a result that is absurd and inconsistent with the intent of
Congress.

A second group of cases, and the minority in thetridt, havereached the opposite
result These cases note that the purpose of the forum defendant rule is to prevent a plaintiff
from improperly naming a citizen of the forum solely to defeat removal, aretalgnhave
found that a literal applicatiorf 8 1441(b) be inconsistent with Congressional inté&eg,

e.g., Walborn v. Szu, 2009 WL 983854 (D.N.J. April 07, 2009) (Debevoise, J.) (finding that

“a literal interpretation of the ‘joined and servéaihguage in the statute which would allow
removal in casefvhere the forum defendant was not improperly joined] one would “produce
bizarre results that Congress could not have intended,” and would indeed be “demonstrably at
odds with the objectives Congress did intend to effect” in enacting 28 U.S.C. 8§ 1%41(b)
Sullivan v. Novartis Pharmaceuticals Corp., 575 F.Supp.2d 640 (D.N.J. 2008) (Debevoise, J.)
(“[T] he court will look past the plain meaning of § 1441(b) in order to avoid an absurd and

bizarre result which Congress could not have intengte&rown v. Organon USA Inc., 2008

WL 2625355 (D.N.J. June 27, 200Q®hesler, J.) (“[When the removing party is a forum



defendant a strict application of § 1441 would frustrate the policy underlying the statut
lead to a result at odds withetistatutes purpose); Fieldsv. Organon USA, Inc., 2007 WL
4365312 (D.N.J. Dec. 12, 2007) (Chesler, J.) (acknowledging “that the plain language of 8
1441(b) does appear to imply that a forum defendant may remove an action as laugsas i
so before being servédut finding that “such a bizarre result cannot possibly have been the
intent of the legislaturg.

After thorough and careful consideration of the relevant precedents, the Court
concludes that the weight of the authority and better reasoning suppadbsaf Plaintiff's
motion to remand. feCourt finds that the language of the statute is plain, and, thus,
adherence to thglain language is required. The Third Cirdugis madelear that this Court
must, when faced with issues of statutory construction,

give effect to the will of Congress, and where its will has been expressed in

reasonably plain terms, that language must ordinarily be regarded as

conclusive. If the language of the statute is plain, the sole function of the court

is to enforce the atute according to its terms. The plain meaning is

conclusive, therefore, except in the rare cases in which the literal amplio&ti

a statute will produce a result demonstrably at odds with the intentions of its

drafters.

Abdul-Akbar v. McKelvie, 239 F.3d 307, 313 (3d Cir. 2001) (internal quotations and citations
omitted); Thompson, 2007 WL 1521138 at *&rick, 2006 WL 454360 at *2-3Here,
Congresxpressly usethe phrase “properly joined and served,” and this Court should not
adopt an interpretation of the statute which renders the “and seéanggiagesuperfluous.

Under the unambiguous language of the statute, the presence of an unserved fordamtdefen

does not prohibit removal by a non-forum defendamtses where complete diversity exists.

The language of the statute is clear that Congress intended 8§ 1441(b)’s jmmoloibitemoval



to apply not merely where a forum defendant is properly joined in the action, butloery
service has been effected that forum defendant.

Additionally, to the extent that courts have noted that the purpose of the “properly
joined and served” language is to prevent improper joinder, it would appear to the Court that
this purpose istargelyfulfilled by the “properly joined” language. The stplainly
contains, however, an additional requirement — “and served.” As such, the Court cannot
conclude thathis case- specifically, wherea nonforum defendant removed the action prior
to service orany forumdefendant 4s one of those “rare casas which the literal
application of the statute will produce a result demonstrably at odds with theointeit
Congress.

Plaintiff's remaining argumenia favor of remandarewithout merit. First, Plaintiff
argues that undeMurphy Bros., Inc. v. Michetti Pipe Sringing, Inc., 526 U.S. 344, 119 S.Ct.
1322, 143 L.Ed. 2d 448 (1999), a defendant may remove a casaftenlformal service has
been effectedn that defendant. The decisionMurphy Bros. held that mere receipt of a
complaint absent formal sace did not triggethe 30-day time limit on removalinder 28
U.S.C. § 1446(b) (“The notice of removal ... shall be filed within thirty days afteettespt
by defendant, through service or otherwise, of a copy of the initial pleading...”®. In's
holding, e Supreme Court stated th]n individual or entity named as a defendant is not
obliged to engage in litigation unless notified of the action, and brought under & court’
authority, by formal process.” 526 U&.347. That decision, however, did not hold that
formal service is a prerequisiter removal. Indeeda party is free to waive service of
processandPlaintiff hasnot pointedhe Court to anyrule that prohibits a defendant who is

not “obliged” to engage in litigation to engage in litiga neverthelessin any event, courts



appear to routinely hold that formal service is not a prerequisite to renfaeedDelgado v.
Shell Oil Co., 231 F.3d 165, 177 (5th Cir. 2000) (service of process is not an absolute
prerequisite to removallliddlebrooks v. Godwin Corp., --- F.Supp.2d---, 2011 WL
5395656 (D.D.C. Nov. 9, 2011) (finding removal before formal service proper, noting that
“Murphy Brothers does not address the validity of removal before service, and therefore, the
plaintiff's reliance a this case is misplacgddddison v. First Family Financial Services,
2006 WL 1307948, at *1 (S.D. Miss. May 10, 2006) (service of process need not occur before
removal);Arthur v. Litton Loan Serv. LP, 249 F. Supp. 2d 924, 931 (E.D. Tenn. 2002)
(formal =rvice “not a prerequisite to the defendants exercising their right of rennodet 28
U.S.C. 81446”")North v. Precision Airmotive Corp., 600 F. Supp. 2d 1263, 1270 (M.D. Fla.
2009) (defendant may remove prior to servi¥étanabe v. Lankford, 684 F. Supp. 2d 1210,
1214-15 (D. Haw. 2010défendant filing of a notice of removadrior to being served did
not render removal defective).

Next, Plaintiff argues that removal was improper because AZPLP failexdirtply
with the unanimity requirement, that is, all defendants must consent to the removal.
However, “[i]n the typical case, where all defendants must consent to removiandate
who has not been served need not consent to remds@n v. Jevic, 575 F.3d 322, 327
(3d Cir. 2009). As the other defendants in this case had not been served at the time of
removal, their consent for removal was not required.

Last, relying again oMurphy Bros., Plaintiff arguesemand warranted becaubes
Court somehow lacks jurisdiction over the pargaenthatnone of the defendants were
served in the state court action. The Court finds no basis for Plaintiff's asséiitist,

Plaintiff filed her complaint in New Jersey state court and, therefore, that court had

10



jurisdiction over the matter. As this Court is in the federal judicial district “emigdce
place” where the action was filed, this Court has jurisdiction over the mattallas28
U.S.C. § 1441(a) (an action may be removed “to the district court of the United Stdtes f
district ... embracing the place where such action is pendingzUrther, as noted above, the
Court rejects Plaintiff argumenthat Murphy Bros. stands for the proposition that formal
service is a prerequisite for valid removals such, the Court finds Plaintiff’'s argument to be
completely without merit. Plaintiff’'s motion to remand is denied.
I11. Conclusion

For the reasons above, Plaintiff's motion to remand is denied. An appropriate Order

accompanies this Opinion.

/s/ Joel A. Pisano
Joel A. Pisano, U.S.D.J.
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