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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ISRAEL BORNSTEIN, individually and as

administrator of the estate of Amit Civ. No. 11-5336
Bornstein,

OPINION
Plaintiff,
V.

COUNTY OF MONMOUTH, et al.,

Defendants.

THOMPSON, U.S.D.J.

This matter comes before the Court on DefatslaAppeal of Magistrate Judge Douglas
E. Arpert’s August 27, 2014 Memorandum Opinard Order. (Doc. No. 157). The Order
denied Defendants’ Motion to Seal Exhibits H and | of Plaint@stification in support of its
Opposition to Defendants’ Motion for Summangddgment. (Doc. No. Hj. Plaintiff and
Intervenor CBS Broadcasting Inc. oppose Defendants’ Appeal. (Doc. No. 158, 159). The Court
has decided the motion upon the written submissibtise parties and without oral argument
pursuant to Federal Rule of CiBrocedure 78(b). For the reasastated below, the Magistrate
Judge’s ruling will be affirmed.

BACKGROUND

This case involves a 42 U.S.C. § 1983 claimsing from the death of Amit Bornstein,

who died while confined in the Monmouth Cougrrectional Institution (“MCCI”) on July 29,

2010. Plaintiff Israel Bornstein, the deceasedsdnr brings this suit individually and as the
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administrator of his son’s es¢aagainst twenty defendamEMonmouth County and Correct
Care Solutions, LLC (collectively, “Defendants”).

On July 29, 2010, Bornstein was arrested puitsioea warrant and transported to MCCI
for booking. (Doc. No. 157 at 3). During theolkong process, Bornstein was involved in an
altercation, and several officersagsforce to restrain him.ld,). Bornstein was then escorted to
the nurse’s station and the medisattion of MCCI, where he was ordered to be placed within
MCCI's constant watch areald(). As officers were attempting to disrobe him and place him in
a suicide smock, he became disruptive, ancefevas again used to restrain hirtd.)(

Ultimately, Bornstein was placed in a resttahair in a constant watch cellld).
Approximately thirty minutes later, he wisind to have a shallow heartbeat and lost
consciousness.ld.). He was removed from the chair, CPR was performed, and he was
transferred to CentraState Hospital, wherevhe pronounced dead shortly after arrivadi.)(

Plaintiff filed this lawsuit on September2011. (Doc. No. 1). He filed an Amended
Complaint on April 20, 2012. (Doc. No. 12DPn November 13, 2013, Defendants filed a
Motion for Summary Judgnme. (Doc. No. 66). Plaintiffiled an Opposition to the Motion,
including Exhibits H and?lin their filing, on January 7, 2014. (Doc. No. 86). Exhibits H and |
consist of video footage MCCI showing Bornstein’s confinement on July 29, 2010. The
booking and constant watch areapidted in the videos are botionsidered ‘estricted access
areas,” meaning that members of the general public and inmates are generally not permitted
access to these areas without supervision. .(Boc121, Cert. Donald Sutton § 5). On May 12,

2014, Defendants, after learning that New York Possought to obtainapies of the video

! For purposes of this Opinion, “Defendantsfers to the Monmouth County Defendants only
since Correct Care Solutions, LLC did not joirthe Motion to Seabr subsequent Appeal.

2 These exhibits had been previously produmg®efendants in discovery under a protective
order.



footage, requested the tempagraealing of the exhibits peimd) a formal motion. (Doc. No.
120, 121 at 5). The Magistratedhe granted Defendants’ reque@Doc. No. 120). On May 27,
2014, Defendants filed a Motion to Seal Exhilsitand I. (Doc. No. 121). Plaintiff and
Intervenor CBS Broadcasting, IA@pposed the Motion. (Doc. No. 123, 127). The American
Civil Liberties Union of N&v Jersey also filed aamicus curiadrief opposing Defendants’
Motion to Seal. (Doc. No. 144, 145). On Augg, 2014, Magistrate Judge Arpert denied
Defendants’ Motion to Seal in a memorandurmam and order, and this Appeal followed.
(Doc. No. 155, 157).
DISCUSSION
A. Legal Standard

On review of a magistrate judge’s decis@na non-dispositive matter, the moving party
bears the burden of demstrating that the decision is “cleadyroneous or contrary to lawS3ee
Fed. R. Civ. P. 72(a); L. Civ. R. 72.1(c)(1)(AA finding is clearlyerroneous when, although
there is evidence to support it, a court reviewiththa evidence is left with the definite and firm
conviction that a mistake has been committieldines v. Liggett975 F.2d 81, 92 (3d Cir. 1992)
(citing U.S. v. U.S. Gypsum C&33 U.S. 364, 395 (1948)). “[A]ling is contrary to law if the
magistrate judge has misinterpretedmisapplied applicable law.D’Onofrio v. Borough of
Seaside ParkNo. 09-6220, 2012 WL 6672303, at *2 (D.N.J. Dec. 20, 2012) (citations omitted).
In other words, a magistrate judge’s factuatlihngs are reviewed under the “clearly erroneous”
standard, and legal cdnsions are reviewede novo See Haines975 F.2d at 91.evine v.

Voorhees Bd. of EdydNo. 07-1614 (RMB), 2009 WL 2855437, at *2 (D.N.J. Sept. 1, 2009).

3 Intervenor CBS Broadcasting Inc.’s Motionltiervene was granted solely for the limited
purpose of being heard in opposition to Defents’ Motion to Seal. (Doc. No. 127).



B. Analysis

Motions to Seal are assessed urtte four factor standard @bcal Civil Rule 5.3(c)(2),
which requires the moving party describe “(a) the nature ofdhmaterials or proceedings at
issue, (b) the legitimaterivate or public interests which want the relief sought, (c) the clearly
defined and serious injury thabwid result if the relief sougld not granted, and (d) why a less
restrictive alternative tthe relief sought is not availablelt addition, where a party seeks to
seal a pretrial motion of a “norsiovery nature,” as is thesahere, the moving party must
overcome a “presumptive right of publiccess” based in common law and the First
Amendment.Leucadia v. Applied Extrusion Techswc., 998 F.2d 157, 164 (3d Cir. 1993ge
also In re Cendant Corp260 F.3d 183, 198 n.13 (3d Cir. 2001). To overcome this
presumption, the moving party must demonstrate gaode for protecting theaterial at issue.
Leucadia 998 F.2d at 164. Good causes exists whdiselosure will caus a clearly defined
and serious injury.”"Glenmede Trust Co. v. Thompsé6 F.3d 476, 483 (3d Cir. 1995) (citing
Pansy v. Borough of Stroudsbu@&fi F.3d 772, 786 (3d Cir. 1994) and numerous good cause
factors to consider). “In shoit prevail on a Motion to Seabuart records, a movant bears the
burden to show that the interest in segroutweighs the presumption of acced3arkins v.
Cont'l Airlines, Inc, No. 10-6165-ES-SCM, 2013 WL 3285049 *3 (D.N.J. June 27, 2013).

Here, the Magistrate Judge’s August 27, 20pdnion denied Defendants’ Motion to
Seal on the grounds that Defendants (1) did nmtdate a legitimate berest warranting the
relief sought, (2) did not adequbtédentify a serious and cleartiefined injury that would result
if the relief sought were not gried, and (3) did not establish wlegss restrictive &rnatives to

sealing the exhibits are unavailabl(Doc. No. 155). Defendants,threir Appeal, assert that the



Magistrate Judge’s ling was clearly erroneous oontrary to law as tthose three elements of
L. Civ. R. 5.3(c)(2), each of which will be examined by this Court below.
1. Legitimate Interests

Defendants argue that they have adequateigonstrated that the legitimate public
interest of maintaining MCCI’s stitutional security supports saadi of the exhibits and that the
Magistrate Judge’s opinion iseglrly erroneous for two reaschdsirst, Defendants allege that
the opinion contains an “internal inconsistenbgecause it acknowledged an important interest
in maintaining MCCI’s institutional securityut simultaneously concluded that institutional
security was not a “legitimate” interest pursuantht® second element bf Civ. R. 5.3(c)(2).
Second, Defendants argue that Megistrate Judge improperly rafi@n the fact that Plaintiff's
unsealed briefs included descriptiafghe restricted areas de@dtin the video, as this fact
“has no bearing on the analysis of whetherMonmouth County Defendants have established a
legitimate public interest.” (DodNo. 157 at 13-14) (emphasis omitted).

However, Defendants’ brief on appeakeonstrues the standard under L. Civ. R.
5.3(c)(2), which requires the mang party to describe He legitimate private or public interests
which warrant the relief sougfit(emphasis added). It is deniable that Defendants possess a
legitimate interest in protecting MCCI’s institonal security; however, the issue is whether
Defendants have shown that preséoraof this interest necessitateealing of the exhibits. If
all sensitive information in the exhibits hadegldy been previousljisclosed, then public
release of the exhibits would have no impacinstitutional security, ashthus, the interest of

institutional security would natiarrant sealing of the exhibits. Therefore, the Magistrate

4 On appeal, Defendants did not pursue their argtithat the interest in protecting potential
jurors from the influence of media sensationaljgstified sealing of the videos. Since the Court
agrees with the Magistrate Judge’s prior dispos$#his claim, it willnot be discussed here.



Judge’s reliance on the fact that descriptionthefvideo footage appeared in other parts of the
record was not impropeiSee Securimetrics, Inc. v. Iridian Techs. |iNo. 03-4394 (RBK),

2006 WL 827889, at *4 (D.N.J. Mar. 30, 2006) (fingifactor (b) of L. Civ. R. 5.3(c)(2) not
satisfied where the allegedly confidential matéffiahs] already been reaked to the public in
previous court filings”).

In addition, in evaluating a Motion to Sehk Court must weigh the interest in
confidentiality against the stromgesumption of public accesSee Leucadie®98 F.3d at 164
(describing the “presumptive right of pubéccess to pretrial nions of a hondiscovery
nature”);Yansick v. Temple Univ. Health Sy207 Fed. App’x 111, 115 (3d Cir. 2008) (denying
plaintiff’s motion to seal since he “fail[ed] to shdiat the balance of relevant interests weigh in
favor of confidentiality”). Hergthe Magistrate Judge appraigly identified several factors
weighing in favor of public acss to the exhibits, specificalhoting “the presence of public
litigants, information concerning public safety, ditidation regarding importat public issues.”
(Doc. No. 155 at 4see also Pansy3 F.3d at 787—-89). After reviewing the record, the Court
does not find that the Magistratadge’s ruling with respect todlsecond element of L. Civ. R.
5.3(c)(2) was “clearly erroneowas contrary to law.”

2. Serious Injury

Defendants also assert that tandard applied by the Magate Judge with respect to
the third element of L. Civ. R. 5.3(c)(2) was iraptical and overly stringent, forcing corrections
departments to “lay out a step-by-step aggalah as to how their own institution will be
attacked in order to successfully meet the ‘tyedefined and serious ha’ criteria.” (Doc. No.
157 at 15). Contrary to the Mmtrate Judge’s ruling that Beandants’ alleged harms were

merely “vague and speculative,” Defendants comthat they have adequately articulated two



harms that will result if the videos are publicgleased. (Doc. No. 155 at 4-5, Doc. No. 157 at
17-19). First, Defendants explain that one eftldeos allows a singlgewer to see sixteen
different camera frames simultaneously and thasern institution wide response patterns to a
disturbance and “develop a multitude of waysvage an assault on MCCI.” (Doc. No. 157 at
15-16). Second, Defendants ataihat viewers could study the security footage for unlimited
amounts of time and identify possible blind spots in the camera covetdgat 18).
Furthermore, they assert that atgscriptions of the videos’ contsnn other parts of the record
are not dispositive because such “references do not provide the level of detail that a person
would be able to extract fromviewing the security footage.”ld. at 19).

After reviewing the record, the Court fintteat Defendants have not shown that public
release of the disputexkhibits would cause a clearly defthand serious harm in light of the
extensive and detailed descriptiamfg¢he events depicted in thileotapes in other portions of
the record.See Securimetric2006 WL 827889, at *5 (finding factgc) of L. Civ. R. 5.3(c)(2)
unsatisfied where the documents sought to be sHalield not appear tawontain any previously
undisclosed ‘confidential financial and businggermation’™). While Defendants’ security
concerns are valid and may be sufficientdeeat a “clearly definednd serious injury” under
other circumstances, they are noingelling given the facts at hand.

Here, the exhibits were already part of teeord for four months before Defendants’
filed their motion to sedl. In addition, despite the “resttéxl access area” label, the booking and
constant watch areas depictedhe videos appear to bethme plain view of inmates, as

evidenced by the multiple witeses who provided statement$taintiff. (Doc. No. 86, Ex. A-

® Plaintiff's Opposition to Defenads’ Motion for Summary Judgment, which contains Exhibits
H and I, was filed on January 7, 2014. (Doc. No. 86). On May 12, 2014, Defendants requested
the temporary sealing of Exhibits H and | penditigg of a motion to seal. (Doc. No. 119).



D). To the extent that Defendants are conceatrlit the disclosure of MCCI's institution-wide
response to a disturbance, theywe not asserted that the r@spe conducted by officers in this
case involved special @onfidential tactic§. See Johnson v. SullivaNo. 08-3346 (JBS/AMD),
2009 WL 2365478, at *3 (D.N.J. July 29, 2009nding no confidentiality where no special
investigative tactics or confidential sources ar@leged). Also, with respect to the disclosure
of potential blind spots in MCCI’'s camera covggaDefendants’ briefs kia not asserted that

the camera locations are concealed from prisondirsbtheir positions and angles are fixed and
cannot be repositioned. Indeed, it appearssiaie, though not all, inrtes are already aware

of the location of the cameras in MCCI’s bookangd constant watch areas and have stated the
locations on the record. (Doc. No. 86, Exaf9, Ex. B at 4). Meeover, Defendants’ own
depositions identify camera looatis as well as the physicaltat of the booking and constant
watch area$and the unsealed statement of Plaintigert Martin F. Horn includes extensive
detail on the contents of the videos. (DNo. 86, Ex. E). Althougthe Court acknowledges

that video evidence is more accessible thafttevristatements and other types of documentation,
after viewing the footage in thmntext of the entire record, t®urt does not believe that the
exhibits disclose significanbafidential information beyond whhts already been revealed to
inmates or in other parts of the record. THesfendants’ concerns about the videos revealing
MCCI’s institution-wide response patterns and poatiblind spots in aiaf a potential attack

are speculative, and Defendantsénaot identified a s@us and clearly defied harm that would

result from not sealing the exhibits.

¢ Defendants’ brief asserts tithe video footage “depicts MCClaandard correctional officer
response protocol involving usesfofce.” (Doc. No. 157 at 4).

" For example, see Doc. No. 66, Christopher YDep. at 50:4-9, 55; Daniel Hansson Dep. at
26:14-16; Donald Bennett Dep. at 29; 27, 37; Doc. No. 158 at 7-11.



Moreover, in light of the strong presungotiin favor of public access to judicial
proceedings, which is especially applicableshghere the case involves a public entity and
addresses matters of public cem, Defendants have not showattthe weighing of interests
tips in favor of confidentiality.Therefore, the Court does not find the Magistrate Judge’s ruling
on the third factor of L. Civ. R5.3(c)(2) to be “clearly erroes or contrary to law.”

3. Less Restrictive Alternatives

Finally, Defendants assert that they hdeenonstrated the lack of less restrictive
alternatives to sealing the video exhibits in tle@itirety. They claim that they have no means to
manipulate the video to remove all sensitive visual depictions. However, these assertions are
conclusory without any additionalaboration. For example, the deceased appears primarily in
four® of the sixteen camera feeds shown on the campldeo submitted as Exhibit I. Thus, to
minimize alleged risks of revealy MCCI's institution-wide respoesor potential blind spots, it
would seem that at the very least, the videoadbalve been modified tdock out the remaining
twelve camera frames. Therefore, while @art does not find thahe videos contain
confidential material warranting protection eemvf there was angensitive information
contained within, Defendants have not denti@ted the unavailability of less restrictive
alternatives to sealinifpe videos in their entirety. Accangjly, the Magistrate Judge’s ruling on
this final factor of L. Civ. R. 5.3(c)(2) was ntlearly erroneous otontrary to law.”

CONCLUSION

For the reasons above, the Court willraffithe Magistratdudge’s August 27, 2014

Memorandum Opinion and Order.

/s/ Anne E. Thompson
ANNEE. THOMPSON,U.S.D.J.

8 These are cameras 1, 2, 8, and 13.



