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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RICHARD SUNDQUIST
Plaintiff, :' Civil No. 11-05364JAP)
V. : OPINION
LYNN A. KOVICH, et al.

Defendant.

PISANO, District Judge:

Plaintiff Richard Sundquist filed this Complaint on September 16, 200ELing that his
constitutional rights were violated when he was not afforded a timely civil comntitrearing
in accordance with New Jersey’s civil commitment statute [docket entry.nblelbrings this
actionagainst Defendants Lynn A. Kovitch, Assistant Commissioner and Acting Qrirefcthe
Division of Mental Health ServiceSsIMHS"); Stacy Udijohn, the “court coordinato&t
Trenton Psychiatric HospitélTPH”) ; Lawrence Rossi, M.D., the clinical director of TPH; and
Teresa McQuaide, the CEO of TPBefendants filed tis Motion for Summary Judgment on
December 2, 2011 [docket entry no. 11]. The Court held oral argument on the Motion on May
22, 2012. For the reasons set forth belwwnmary judgment will bgranted in part andenied
in part.

l. Background
The following facts are undisputed. Plaintiff Richard Sundquist was adnutthd t

Trenton Psychiatric Hospital (“TPH9n June 24, 2009 pursuant to an order dated May 8, 2009
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by Judge Morley in Burlington County, New Jersey, for evaluation of his congyete stand
trial on criminal charges. The order scheduled a competency hearing for August 21, 2009.
Patients committed pursuant to such an order are referred to administragioelyI&T”
(incompetent to stand trial) statu®n August 7, 2009, Dr. Carolina E. Diao prepared a report
finding Plaintiff incompetent to stand trial. This report was sent to the Court on tALRyus
2009. Following the August 21 hearing, Judge Morley’s law clerk called the Court
Coordinator’s Office at TPH, which hdles all legal issues relating to patients at that facility.
The clerk told Donald Newsom, the Principal Clerk Typist, that a new hearing had been
scheduled for November 6, 2009, and that a report would be due two weeks prior to that date.
On October 8, 2009, however, Judge Morley entered an order dismissing Plaintiff's
criminal chargesordering that he be civilly committed pursuant to N.J.S.A. 30:4-27.20, and
ordering the prosecutor’s office and county adjuster to prejgatain materials for the\al
commitment hearing required under that stattikis order was not sent to the Court
Coordinator’s Office at TPHApparently without notice that Plaintiff's legal status had changed,
Dr. Rumiana Radic prepared the previoustgeredreport on October 20, 2009, finding that the
Plaintiff was now competent to stand tridflr. Newsom of the Court Coordinator’s Office did
not learn of the dismissal and civil commitment order until October 26, 2009, when he called the
court to inquire about the previously-scheduled November 6 competency hearing. Dsfendant
allege that Plaintiff's criminal attorney, Donald Ackerman, apologizedrtd\dwsom for
forgetting to send a copy of the order to TPH. Mr. Newsom passed the order alon&&ualid
and Anita Tillman, the progracoordinator of the treatment team on Plaintiff’'s unit, so that civil
commitment proceedings could commence. An Application for Involuntary Commitment

supporting Clinical Certifications were submitted to the conrNovember 19, 2009The next



day, atemporary commitment ordevas entered. On December 9, 2009, a hearing was held on

the need for continued commitment, and an order was entered civilly comrthgifrdaintiff.

Plaintiff remainedcommitted until September 1, 2010, when he was placed on Conditional

Extension Pending Placement (“CEPP”) status, and he was discharged on October 29, 2010.
Plaintiff instituted this actiown September 16, 2011, alleging that the Defendants

violated N.J.S.A. 30:4-27.10, which requires that a person invollyntammitted to a

psychiatric hospital must have a civil commitment hearing withentydays of initial inpatient

admission. The Complaint’s first Coualteges that thidetention without a hearing ferxty-

threedays denied Plaintiff of liberty without due process of law, constituting a \dolafihis

rights under the Fifth and Fourteenth Amendments of the United States Constitudion, a

therefore asserts a claim under 42 U.S.C. § 1983. The Second Courst thiéégke Defendants

subjected Plaintiff to an unreasonable seizure of his person in violation of the Fourth

Amendment, and the Third Count alleges that Defendants delsigdiff the day in court to

which he was entitleth violation ofthe First Amendrant. The Complaint seeks a declaratory

judgment that the Defendant’s actions were unconstitutional, injunctive retisisting of an

order that Defendants implement a policy preventing such occurrences from hgpaggin,

monetary damages, and attorsidees.

. Motion for Summary Judgment
A court shall grant summary judgment under Rule 56 of tderaéRules of Civil
Procedure if the movant shows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a teabf law.” Fed. R. Civ. P. 56(a). The moving party

must first showthat no genuine issue of material fact exisiglotex Corp. v. Catretd77 U.S.



317, 323 (1986) Whether or not a fact is material is determined according to the substantive law
atissue. Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). If the moving party makes
this showing, the burden shifts to the non-moving party to present evidence that a getuine fa
issue compels a trialCelotex 477 U.S. at 324. The non-moving party must then offer
admissible evidence that establishes a genuine issue of material. fadt just ‘some
metaphysical doubt as to the material factdatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986).

The Court must consider all facts and their logical inferences in the light naosdléée
to the non-moving partyPollock v. American Tel. & Tel. Long Line®4 F.2d 860, 864 (3d
Cir. 1986). The Court shall notvtigh the evidence and determaithe truth of the matter,” but
need determine only whether a genuine issue necessitates Aidakson477 U.S. at 249. If
the non-moving party fails to demonstrate proof beyonaheré scintilld of evidence that a
genuine issue of material factigts, then the Court must grant summary judgmaing. Apple
BMW v. BMW of North Americ&74 F.2d 1358, 1363 (3d Cir. 1992).

A. Eleventh Amendment | mmunity

The Defendants argue firdtat the state agency officials may not be sued in their official
capadies due to Eleventh Amendment immunity, noting that the Plaintiff does not have standing
to seek injunctive reliefSeeFederal Maritime Commission v. South Carolina State P&358
U.S. 743, 765 (2002) (explaining state sovereign immunit§ll;v. Michigan Dep’t of State
Police 491 U.S. 356, 365 (“[N]either a State nor its officials acting in their officighcidies are
‘persons’ [subject to suit] under section 1983.”). As Defendant Lynn Kovitch is, P&

admission, sued only in hefficial capacity, the Complaint against her must be dismissed.



The Plaintiffhas no standing to sue for injunctive relief, which is permitted as an
exception tcEleventh Amendment immunitySee MCI Tel Corp. v. Bell Atlantleenn 271
F.3d 491, 503 (3d Cir. 2001) (listing exceptions to Eleventh Amendment immuriitg)is
becausdre was released in 2010, and therefore there is no “ongoing violation” that would allow
him to seek injunctive or declaratory relggfainst the Defendants in their official capacities
He does not have standing to demand that Defendant Kovitch implement agitdictyng
persons involuntarily committed in the future, nor does he have standing to demandaaatgclar
judgment that the Defendants’ entirely past actions were uticdional. See City of Los
Angeles v. Lyongl61 U.S. 95, 103-04 (1983) (Plaintiff must show a “real and immediate threat”
of future injury to obtain prospective relieBrown v. Fauver819 F.2d 395, 400 (3d Cir. 1987)
(“Past exposure to illegal conduct does not in itself show a present case or ceptregarding
prospective relief.”)Thus, the Complaint must be dismissed as to Defendant Lynn Kovitch.

The Plaintiff contends that the remaining Defendants were sued in their indlividua
capacities, apersonally responsible for the alleged violations. Therefore, the Compldinowil
be dismissed against them on the basis of Eleventh Amendment immunity.

B. Failureto Statea Claim

The Defendantargue thathe Complaint fails to state a claim againsbathe named
Defendantdor threereasons. Firsthey argue becausie Plaintiff was initially committed
pursuant to a different New Jersey statute, N.J.S.A. 2C:4-6, as a danger to ssifhrgbhepert
as a result of mental iliness, it wasibiguous whether or ntite October 8, 2008rder triggered
the twentyday deadline of the civil commitment statuteecond, Defendants argue that the
Complaint fails to state a claibecause none of tiimmed Defendants weagtuallyresponsible

for thefailure to hold a civil commitment hearing within the statuterdguired twenty days



from Plaintiff’s initial admittance.Third, the Defendants argue that the facts atlesgenply do
not state a claim for the violation of Plaintiff's constitutionahtgy
At the outset, the Court notes that this part of Defendants’ argument is babed on
Motion to Dismiss standardUnder Federal Rule of Civil Procedure 12(b)(6), a court may grant
a motion to dismiss if the complaint fails to state a claim upochwglief can be granted. In
deciding a Motion tdismiss, courts must first separate the factual and legal elements of the
claims, and accept all of the welleaded facts as truéowler v. UPMC Shadysid&78 F.3d
203 (3d Cir. 2009). All reasonablaferences must be made in the Plaintiff's fadami v.
Fauver, 82 F.3d 63 (3d Cir. 1996Q)shiver v. Levin, Fishbien, Sedran & Berma8 F.3d 1380
(3d Cir. 1994). However, a complaint must contain “more than labels and conclusions, and a
formulaic red¢tation of the elements of a cause of action will not doBgll Atl. Corp. v.
Twombly 550 U.S. 544, 5532007) (internal citations omittecgee also Baraka v. McGreevey,
481 F.3d 187, 195 (3d Cir. 2007). héh assessing the sufficiency of a codmplaint, a court
must distinguish factual contentions and “[t}hreadbare recitals of the lefea cause of
action, supported by mere conclusory statemerfisficroft v. Iqbal556 U.S. 662, 678 (2009).
The Court rejects Defendants’ assertiloat he October 8, 2009 order did not clearly
trigger the twentyday hearing deadline. The Defendants have provided no legal support for
their argument that the statutory protections accorded a ecaltymitted person do not apply
when that person has prevadyibeen committed under some other legal status. Their factual
argument that the order was ambiguous is also without merit. The arddy cdhanges the
Plaintiff's legal status to civil commitment, referring specifically to the civil commitmiamais,
N.J.S.A. 30:4-27.10, and further ordering the prosecutor’s office to take certain actions i

preparation for thearing required by that statute



Defendantslso arguehat the Complaint fails to state a claim because it was Plaintiff's
criminal deénse attorney, not any of the named Defendants, who beaddhesponsibility for
failing to pass along the court’s order, which would havéheetivil commitmenproceedings
in motion. However, the Defendants rely on their own factual contentions, not the pletulings
argue for dismissal before discovery has taken ptheefacts underlying this argumedrdve yet
to be developedThe Defendants’ assertion that the Plaintiff’'s criminal atgriorgot to
transmit the relevant order to TPH does not necessarily absolve the TPH Deferical
responsibility to be aware of and to protect the legal rights of the person inusteidy The
Plaintiff is entitled to discovery before the Courtyn@ssume that, as Defendants contend, no
legal responsibility resides with any named DefendaBeg e.g, Reese v. Sparkg60 F.2d 64
(3d Cir. 1985).

The Defendants contend that, in any event, the Complaint does not allege the specifi
conduct necessgato state a claim that Plaintiff's rights were violat&ke e.g, Gittlemacker v.
Prasse 428 F.2d 1, 3 (3d Cir. 1970)Vood v. Stricklang420 U.S. 308 (1975). The Complaint
is basedupon Plaintiff's contact with TPH, and his limited knowledge of the Hospital's
administrative structurelf, as Defendants’ argu®laintiff intenc&edto show that any Defendants
were liable solely under a respondeat superior theory, those Defendants woutdissedigrom
the case Ashcroft v. Igbal129 S.Ct. 1937, 1948-49 (2009) (“Government officials may not be
held liable for the unconstitutional conduct of their subordinates under a theory of regponde
superior . ... [A] plaintiff must plead that each Government official defendant, through the
official’s own actions, has violated the Constitution. . . .”). However, the Plaiohteads that
the Defendants themselves were under a dofelagation to exercise due diligence to obtain a

proper court order at the time they took him into custdeiged v. Gardne©86 F.2d 112, 1124-



25 (2d Cir. 1993).He also notethat omissions, as well as actions, can violate a person’s
constitutional rights.Estelle v. Gamble429 U.S. 97 (1976)Yang v. Hardin37 F.3d 282 (7th
Cir. 1994).

It is true thathe Plaintiff must allege specific actions that violated his Constitutional
rights. However, he has alleged that he was illegally detained without due pesaktzat the
specificallynamed Defendants were legally respolasfbr this detention Anderson v.
Wachovia Mortg. Corp.621 F.3d 261, 267 (3d Cir. 2010)he Defendants have failed to refute
these contentions, which are sufficient to state a claim that his constitutionsahvigyie violated.
Indeed, that he was detained without a hedongixty-three daysnay be all that ifeasible for
him to allege before discovery. He was apparghgyinwitting victim offailed administrative
procedures, and Hes thig far had little opportunity to discover the circumstmthat led to his
prolonged detention.

Finally, the Defendants argue that, while a stkisee day detention without a hearing
may have been a violation of the New Jersey civil commitment statute, it is instffoceate a
claim for the violation oPlaintiff's constitutional rights.They citeBriggs v. Arafeh411 U.S.
911 (1973), for the proposition that a forty-five-day period of temporary confinemenhgendi
civil commitment is constitutionalOnly forty-three days elapsdztween the day that Mr.
Newsombecame aware of the civil commitment order, and the date of Plaintiff's finahdeer
December 9, 2009. Thus, Defendants contendPlaattiff was held without a hearing for less
time than was found to be constitutionaBnggs This argument is flaed for several reasons.

First, the Plaintiff was not held for fortihree days.Plaintiff was deprived of his
constitutionallyprotected liberty for sixtghree daydeforehis civil commitment hearing.e.

without due process of lawl he statutory deadlinfer such a hearing sventy days from initial



inpatient admission. When and how the Defendi@at®ed ofPlaintiff's legal status does not
change these basic facfThat his detention was lawful for the first twenty days also does not
operate to shorten the total amount of time kteatvas held with no hearings Defendants
contend. Moreover, thelaintiff did not get a hearingntil well overtwentydays after the
Defendants finallyearned of the civilammitment order Mr. Newsom called the court and
found out about theivil commitmentorder on October 26, 2009; the hearing was not held until
December 9, 2009The statutory deadline was, therefdaeowingly violated.

SecondBriggsdoes nostand for the universal proposition that persons subject to civil
commitment may be held for forfjve days or less without a hearinRather, itsummarily
affirmed a decision of the District of Connecticut, upholdimg Connecticut civil commitment
statutes forty-five-day hearing deadlineéSeelogan v. Arafeh346 F. Supp. 1265 (D. Conn.
1972). Theplaintiffs in that case did not claim that the state agency officials had failed to follow
the requiregroceduresbut rathemounted a faciathallenge to the statutéd. Further, the
District Court inBriggsevaluated the fortjive day deadline in the context of that particular
statute, including its objective of providing medical treatment and care to the conmpeittedn
before the heang. Id. at 1268-71.The Defendants in this case havrefferedno objectivehat
might have been served Hgtaining the Plaintifivithout due proces®r sixty-three days.

C. Qualified Immunity

Finally, the Defendants claim that they are entitled to qualified immunity becayse the
did notviolate the Plaintiff's clearlgstablished rightsGovernment officials performing
discretionary functions are generally “shielded from liability for civil dgesainsofar as their
conduct does not violate cleadgtablished statutory or constitutional rights of which a

reasonable person would have knowHhlarlow v. Fitzgerald 457 U.S. 800, 818 (1999).



Defendants argue that: 1) they did not violate Plaintiff's constitutional rights ahdIR) that
even ifthey did violate his rights, they are entitled to qualified immunity because theispecif
right at issue in this case was not clearly establistiekhown of by reasonable persorgee
Saucier v. Katz533 U.S. 194, 200 (2001pearson v. Callaharb55 U.S. 223, 227 (2009).

For the reasons stated above, the Defendants have not satisfied the Court Hrat they
entitled to summary judgment on the issue of whether the Plaintiff'stbise day detention
with no hearing violated his constitutionallitg. They have also failed to convince the Court
that they are entitled to qualified immunity because the rights violated werehastablished.
Liberty is perhaps the most basic of rights protected by the Constitution; relespesons are
aware hat holding a person in custody without legal authority is a constitutional viol&ttos.
Defendants in this case were state agency offictesged with implementing the statute that
functions to provide due process of law for persons deprived ofittesity through civil

commitment They are not entitled to qualified immunity in this case.

11, Conclusion
For the foregoing reasons, the Defendants’ Motion for Summary Judgment will be
granted in part and denied in part. Defendant Lynn Kowiitlhhe granted summary judgment,
as the Plaintiff is not entitled to prospective relief against her in her offipacds. All other

bases for summary judgment are denied. An appropriate order follows.

/sl Joel A. Pisano
JOEL A. PISAND
United States District Judge

Dated:July 17, 2012
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