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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PATRICIA ROCCISANO,

Plaintiff, . Civil Action No. 11-6558(FLW)

OPINION

TOWNSHIP OF FRANKLIN, et al.,

Defendants.

WOLFESON, United States District Judge

Defendants, Officer Robert Nemes, Offiédliot Smith (collectively, “Officers”),
Township of Franklin, and Township Bfanklin Police Department (collectively,
“Defendants”), move for summary judgment orrleéga Roccisano’s (“Plaintiff’) 42 U.S.C. §
1983 (“8§ 1983”) claim, as well as her state lawirols for intentional infliction of emotional
distress, negligent infliction emotional distress, neglige®, and negligent supervision,
inadequate training, and negligent hiring, whitlsgem from the Officers’ use of allegedly
excessive force in arresting Plaintiff after resgiaog to a domestic viol@e dispute at Plaintiff's
residence. For the reasons set forth beld@fendants’ Motion foSummary Judgment is
granted in part and denied in part.

BACKGROUND
On October 17, 2009, Officers Robert Nemes and Elliot Smith responded to a domestic

violence dispute at Plaintiff's residence in Somerset, New Jersey. (Defendants’ Statement of
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Undisputed Material Facts (“EaStatement”), pp. 6-7, 11 2, IS)lpon arrival, the Officers
knocked on the door, and a short time lateajri®iff, without openng the door, asked the
Officers “what they wanted.1d. at 11 11, 14). The Officers idifred themselves as police
officers and explained that they weesponding to a domestic violence cdlll. @&t § 15).
Plaintiff informed the Officers that she was dloéssed, and the Officers allowed her to get
dressed and return downstaitsl. @t p. 7,91 16-17). Plaintiff returnedownstairs and, through
speaking with Plaintiff, the Officers were ableascertain the underlyirgjspute that led to the
call: Plaintiff and her adult dautgr, Kristi Kizmann, had beconevolved in an argument. As a
result, Plaintiff locked Ms. Kizmann out ofd@thouse without allowinger to retrieve some
personal items, and Ms. Kizma then called the policed( at p. 6, 11 6-10; Nemes Deposition,
T46:18-25). During the time OfficéMemes was speaking with Plaintiff, he was standing near
the front door, Officer Smith was at the baséhef front steps, and Ms. Kizmann was outside
and out of Plaintiff's sight. (Fact Statement, pp{ 19). Plaintiff told the Officers that she could
throw her daughter out of the house if shelsmse, to which Officer Nemes responded — loudly,
according to Plaintiff — that she could natl.@t 1 20, 21). Plaintiff, who admits to taking a
“tone” with the Officers and being “mad,” let tifficers know that she did not like the way she
was being treated and told them that she would call the police departichenipg. 7-8, 1 | 22,
29).

At this point, the stories diverge. AccorditmyPlaintiff, she attempted to close the door,
but before it was fully closed, Officer Nemes aet the door and threw Plaintiff “a foot and a

half maybe two feet” into the wall. (RoccigaDeposition, T28:2-14)mimediately thereafter,

! This statement of facts is found at pages &fllefendants’ Brief in Support of their Motion
for Summary Judgment. Defendants list 48 paragrapfets in their brief, which Plaintiff, in

her Opposition, “admits” or “denies” on a paragin by paragraph basis. Plaintiff denies only
two of the 48 facts.



Officer Nemes put Plaintif§ hands behind her back and placed her in handclaffat(T29:21 —
T30:2). Plaintiff describes the shove anchdauffing as one continuous movemeid. at
T30:19-21). Plaintiff conteds that she did not resiOfficer Nemes’ attempt to arrest héd. at
T44:17-22). Once the handcuffs were put on, Bfairlaims that she asked to be cuffed in a
different way, because she was cuffed tootlyglout the Officers ignored her requestd. &t
T31:7-13, T36:5-19). Plaintiff also claims thtae Officers “dragged [her] down the walkway”
by her left arm and shovéwer in the police carld. at T31:20-25, T32:1-6). Plaintiff was
ultimately charged with domestic violence harassnaed obstruction of justice. She later pled
guilty to an offense in connection with the ient, but could not recall the exact violation to
which she pled guilty.ld. at T55:7-21). Plaintiff claims thais a result of the Officers’ actions,
she injured her right shoulder,déa neck, and head. As of hiarne 12, 2012 deposition, she still
suffered from severe headacheaple of times a month, and tiste continued to have pain
that radiates up her nedqoulder, and right armld| at T42:16-24, T72:6-25).

Defendants, on the other hand, claim that Plaintiff attempted to slam the door, with
Officer Nemes a mere inch or two outside ofdloer frame, and that Officer Nemes put his foot
up and kicked the door open to avoid being hit by the door. (Nemes Deposition, T48:20 —
T50:22; Smith Deposition, T37:5-9). They also wldhat Plaintiff resisted their attempts to
arrest her, which precipitated their use até (Nemes Deposition, T51:24 — T52:3; Smith
Deposition, T47:14-22). The Officec®ntend that it was necessanyarrest Plaintiff because,
when she closed the door, she was unilateratlcfosing their investation and preventing Ms.
Kizmann from getting inside to retrieve hetdw®ings. (Nemes Deposition, T59:7-11, T67:22 —

T68:4; Smith Deposition, T39:11-12)



Plaintiff and Ms. Kizmann filed a compid on October 11, 2011, alleging 13 separate
causes of action. In April 2012, Ms. Kizmannwadarily dismissed her claims. In August 2012,
Plaintiff voluntarily dismissed eight of her ovecauses of action, leaving only her claim under §
1983, and her state law claims for intentional itifhic of emotional distrgs, negligent infliction
of emotional distress, negligence, and negligaipervision, inadequateining, and negligent
hiring. On December 28, 2012, Defendants nddfee summary judgment on Plaintiff's
remaining claims. Plaintiff opposed the Motidmit concedes the appropriateness of the
dismissal of her claims for intentional infliction of emotional distress, negligent infliction of
emotional distress, and negligent supervision,eqadte training, and nigent hiring. Plaintiff
also concedes that punitive damages cannos$esaed against the Townsbfg-ranklin and the
Township of Franklin Police Department. Theniship Defendants are thus dismissed, and all
that remains before the Court are Plaindi§ 1983 excessive force claim and her state law
negligence claim against Officers Nemes and Smith, and whether punitive damages may lie
against the Officers.

With regard to Plaintiff's § 1983 clainefendants contend that Plaintiff has not
established a violation of her civil rightedause the Officers’ actions were objectively

reasonable or, in the alternative, they atitled to qualified immunitypecause they made a

% In the Complaint, Plaintiff demands judgmenhier favor against all Defendants, including the
Township Defendants. However, in relatiorttie excessive force and negligence claims, the
Complaint contains no specifilegations against the TownsH)efendants, nor does Plaintiff
discuss the Township Defendants in the contextase claims in her Opposition to Defendants’
Motion for Summary Judgmeni fact, Plaintiff alleges that ¢hOfficers violated the policies of
the Township Defendants through their use aféo(Compl. 1 42). The Township Defendants
could also not be found liable onrespondeat superidheory, as such a theory cannot serve as
the basis of a claim for constitutional violatioBantiago v. Warminster T,629 F.3d 121,128-
29 (3d Cir. 2010). Thus, while the Townslefendants are mentioned in the prayer for
judgment paragraph of the excessive force and negligence claims, the lack of any factual
allegations or subsequent dissiass as to those Defendantghe context of those claims
require summary judgment to be grantethi® Township Defendants on those claims.
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reasonable mistake that their actions wereuawis to the state law negligence claim,
Defendants make three arguments for summarynaahd: first, Plaintiff has failed to raise a
genuine issue of matatifact as to causation; secondiRtiff cannot recover for pain and
suffering because she has failed to show a qudifinjury through objective medical evidence,
as required by N.J.S.A. § 59:9-2(d); anddhDefendants acted in good faith, and are thus
immune under N.J.S.A. 8§ 59:3-3. Finally, the Offgcargue that they cannio¢ held liable for
punitive damages because Plaintiff has not proveledence that the Officers acted with “evil
motive” or “reckless ocallous indifference.”
STANDARD OF REVIEW

Courts will enter summary judgment only whighe pleadings, depdsns, answers to
interrogatories, and admissions de ftogether with the affidavitgf any, show that there is no
genuine issue as to any material fact andttitemoving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(a). An issuégenuine” if supported by evidence such that a
reasonable jury could return a verdict in the non-moving party's f&eerAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 251-52 (1986). A factnsaterial” if, under the governing
substantive law, a dispute about the faayht affect the outcome of the siiee idat 252. In
determining whether a genuine is@iaenaterial fact exists, theoart must view the facts and all
reasonable inferences drawn from those factshi light most favorable to the [non-moving]
party.” Matsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 587 (1986).

A party moving for summary judgment “bedlhe initial responsibility of informing the
district court of the basis for its motigrCelotex v. Catrett477 U.S. 317, 323 (1986). The non-
moving party then carries the burden to “desigfsiecific facts showing tt there is a genuine

issue for trial.” "1d. at 324. Moreover, the non-movingrjgamay not rest upon the mere



allegations or denials of its pleadind. at 324;Maidenbaum v. Bally's Park Place, In870
F.Supp. 1254, 1258 (D.N.J.1994). The non-moving party must “do more than simply show that
there is some metaphysical doabtto the material factsMatsushita 475 U.S. at 586. A mere
“scintilla of evidence.. will be insufficient."Anderson477 U.S. at 252.
DISCUSSION

l. 8§ 1983 Excessive Force Clairand Qualified Immunity

The Officers assert that they are entitledjualified immunity on Plaintiff's § 1983
excessive force claimsThe Third Circuit has recentlykplained the legal framework for
evaluating claims of qualified immunity:

When an officer's actions give risea® 1983 claim, the privilege of qualified
immunity, in certain circumstances, can serve as shield from suit. The primary
purpose of affording public officials gliged immunity, thus insulating them

from suit, is to protect them “from dne inference with their duties and from
potentially disabling threats of liabiit’ The privilege of qualified immunity,
however, can be overcome when stdfeeials violate “clearly established
statutory or constitutiaal rights of which a reasable person would have
known.”

Wright v. City of Philadelphiad09 F.3d 595, 599-600 (3d Cir. 2005) (citations omitted).
The Supreme Court has set fortk #malytical framework for detmining when the privilege of
qualified immunity has been overcome:

A court required to rulepon the qualified immunity $ssle must consider, then,
this threshold question: Taken in the lighbst favorable to the party asserting the
injury, do the facts allegeshow the officer's condugtolated a constitutional
right? This must be the imd inquiry ... If no constitutional right would have been
violated were the allegatiorstablished, there is no nesgy for further inquiries
concerning qualified immunity. On the oth®and, if a violation could be made
out on a favorable view of the partiesheussions, the next, sequential step is to
ask whether the right was clearly established.

3 At the outset the Court notes that the only aliegaagainst Officer Smith is that he failed to
intervene to stop Officer Nemes’ use of essige force. Thus, after the Court makes a
determination as to whether Officer Nemes is entitled to qualified immunity, the Court will
separately analyze whether Officer Smith barheld liable for failure to intervene.
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Saucier v. Katz533 U.S. 194, 201 (200%).

The second step requires het elaboration. “To be clegréstablished for purposes of
the qualified immunity analysighe contours of the right must befficiently clear such that a
reasonable official would understand thdiat he is doing vialtes that right.Hughes v.
ShestakovNo. 00-6054, 2002 WL 1742666, at *4 (ERa. July 22, 2002) (citingarnes v.
Skrutskj 62 F.3d 485, 492 (3d Cir. 1995)). “The radat, dispositive inquiry in determining
whether a right is clearlestablished is whether it would beat to a reasonable officer that his
conduct was unlawful in the situation he confront&htcier 533 U.S. at 202 (citation omitted).

The analysis of whether a righas “clearly established” “ ‘must be undertaken in light of the
specific context of the case, rast a broad gendraroposition.” ”Curley v. Klem499 F.3d 199,
207 (3d Cir. 2007) (quotin§aucier 533 U.S. at 201).

Thus, qualified immunity gives a police officerom to make a reasonable mistake about
the legality of his or her actions. “The concefrthe immunity inquiry is to acknowledge that
reasonable mistakes can be made as to thedegsiraints on particulgmolice conduct. It is
sometimes difficult for an officer to determine htve relevant legal doctrine ... will apply to the
factual situation the officazonfronts. An officer might correctlyerceive all of the relevant facts
but have a mistaken understanding as to whetlparticular amount of foe is legal in those

circumstances. If the officer's mistake as t@tthe law requires is reasonable, however, the

officer is entitled to the immunity defens&&ucier 533 U.S. at 205. In other words, “qualified

* The Supreme Court has held that this psede no longer mandatory, and it is within the
discretion of this Court to decide which oéttwo prongs of the qualkd immunity test to
address firstSee Pearson v. Callahab55 U.S. 223 (2009\Montanez v. ThompspNo. 05-
4430, 2010 WL 1610612, *5 (3d Cir. Apr. 22, 2010) (ngtthe elimination of “the requirement
thatSauciels two steps be analyzed sequential order”). If the awer to either question is
“no,” the analysis may end theidatos v. City of CamdemNo. 06-205, 2009 WL 737101, *3
(D.N.J. Mar. 18, 2009).



immunity protects all but thelainly incompetent or thoseho knowingly violate the law.Id. at
202 (citation omitted). The Court will now anadythese steps in the context of the instant
Motion.

A. Step One

Plaintiff's excessive forceaim must be evaluated undee thourth Amendment standard
of objective reasonableness, withoegard to underlying motivatio®eeGraham v. Connqr
490 U.S. 386, 395-97 (1989). This requires “careteingion to the facts and circumstances of
each particular casel[.|tl. at 396. The Third Circuit has idgied a non-exhaustive list of
factors to determine whether the force employesd rgasonable: (1) the severity of the crime at
issue; (2) whether the suspect poses an immedi&iat fo the safety of the officers; (3) whether
the suspect is activelysisting being seized or attemptittgevade seizure by flight; (4) the
possibility that the suspect is violent or damges; (5) the duration dhe police action; (6)
whether the police action takes place¢he context of effecting aarrest; (7) the possibility that
the suspect may be armed; and (8) the numbgersbns the officer must contend with at one
time. Leibner v. Borough of Red Bank Police Dehin. 12-4104, 2013 WL 1065927, at *10
(D.N.J. Mar. 12, 2013) (citingopec v. Tate361 F.3d 772, 776-77 (3d Cir. 2004¢e also
Graham 490 U.S. at 3965harrar v. Felsing128 F.3d 810, 822 (3d Cir. 199mportantly, the
Third Circuit rejects the propositidhat “the absence of physicajuny necessarily signifies that
the force has not been excessive, although the faicthte physical force applied was of such an
extent as to lead to injury is indeed a relevaator to be considered gart of the totality.’ld.
(citation omitted). In evaluating excessive foot&ms, courts must adoph officer's “on the
scene” perspective:

The ‘reasonableness' of a particulae 0§ force must be judged from the
perspective of a reasonable officer onghene, rather thamith the 20/20 vision



of hindsight ... ‘Not every push or showen if it may later seem unnecessary in

the peace of a judge's chambers,’ violdibesFourth Amendment. The calculus of

reasonableness must embody allowance ®fahbt that police officers are often

forced to make split-second judgmesnti® circumstances that are tense,

uncertain, and rapidly evolving—about theamt of force that is necessary in a

particular situation.

Graham 490 U.S. at 396-97 (citations omitted).

Finally, “[tlhe reasonablenesd the use of force is norryan issue for the jury.Rivas
v. City of Passaic365 F.3d 181, 198 (3d Cir. 2004). “[A] police officer who is accused of
having used excessive force id frecluded from arguing that easonably perceived the facts
to be different from those alledédy the plaintiff,” but that ‘comintion ... must be considered at
trial.” 7 Id. at 199 (emphasis in original and citatmmitted). Nonetheless, “defendants can still
win on summary judgment if thedrict court concludes, afters@ving all factuadisputes in
favor of the plaintiff, that the officer's e®f force was objectilg reasonable under the
circumstances.Kopeg 361 F.3d at 777 (citations omitted).

Thus, this first step is simply meant to detae whether, viewing the facts in the light
most favorable to Plaintiff, the force used bg tifficer was violative of Plaintiff's constitutional
rights, or “whether it was reasdrla in light of the facts andrcumstances available to the
officer at the time.’Curley, 499 F.3d at 207. This is not a question of immunity, “but is instead
the underlying question of whether there is eaemong to be addressed in an analysis of
immunity.” Id. The second step, discussefia, is the immunity analysisd.

Plaintiff contends that Officer Nemes chad through the door and shoved her against
the wall opposite the door, cangiher to hit her “head ... back shoulder, everything. And
[she] was screaming ... how much pain [she}wa” (Roccisano Deposition, T27:25 - T29:2-

5). Officer Nemes then placed Plaintiff in hantisiwausing her to cry and ask Officer Nemes to

“take the handcuffs off [her]” because “he hadlgui[her] tight and [she] was already in pain ...



[and her] back was killing [her].ld. at T31:9-13). Officer Nemes then “dragged [Plaintiff]
down the walk ... took [her] by the arm and pulled [her],” while she was barelidd3(8-14).
Plaintiff claims that once she was in the pobee, she again asked the Officers to remove the
cuffs or handcuff her in a different way becasbke was “hurting so bad,” to which Officer
Smith replied “I got back problems too ... [i]Jt'®t so bad” before turning up the radial. @t
T36:11-17).

Taking these allegations in the light most falde to Plaintiff, and utilizing the factors
set forth inKopeg there is sufficient evidence from whie trier of fact could reasonably
conclude from the totality of the circumstances that Officer Nemes’ use of force was excessive.
While domestic violence can be a severe criméhe circumstances here, it was clear that the
type of domestic violence at issue — locking &&ult daughteout of the house and refusing to
let her back in — was not severe. Nor does it apgi&t the Officers had perceived the crime as
severe at the time, as they did not intend to arrest Plaintiff for any crime until Plaintiff attempted
to close the door. (Nemes Deposition, T67:10-2Z0:Z1- T71:13). Plaintifélso did not appear
to pose an immediate threat te thafety of the Officers or otlee The victim was outside and
safe, and the Officers had permitted Plaintiff to return upstairs unaccompanied in order to get
dressed, which tends to indicatattthe Officers did not view Platiff as a threat. Indeed, there
is no evidence that the Officers believed Pléimias armed or would arm herself. For similar
reasons, it does not appear, from Plaintiff'ssi@n of events, that the Officers could have
reasonably perceived thatiitiff was violent or dangerous. Itsal cannot be said that Plaintiff's
attempt to close the door was an attempt to @eaidlee from arrest, because, by Officer Nemes’

admission, he did not intend to entiee premises and arrest Plaintifitil she attempted to close
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the door’ Id. This also was not a situation where @ficers had to deal with numerous people
— only the Plaintiff and her daughteere at the scene and, diyaccounts, Plaintiff's daughter
was safe and secure away from the incitetiveen the Officers and Plaintiff. (Roccisano
Deposition, T25:21 — T26:3; Smith Depositj T27:17-22; Kizmann Deposition, T21:20-23,
T22:22-25). The only factors appeagito be in favor of the Officerare the short duration of the
action, and that the action took place in thetexgt of effectuating aarrest. Thus, having
weighed these factors by lookingthé facts in the light most favorable to Plaintiff, | find that a
reasonable jury could conclutieat Officer Nemes’ actions we excessive in light of the
circumstances with which he was faced.

The Court’s findings are in lin@ith other cases within the it Circuit. For example, in
Ingram v. Township of Deptforthe court denied defendankgbtion to Dismiss plaintiff’s
excessive force claim when plaintiff, a 74 yelt woman, had been forcibly picked up off the
ground and carried out of a courtroom despitepheas to walk out on her own. 858 F. Supp. 2d
386, 398-99. There was no evidence that plaintiff “fesisted the judge’s order that she be
removed from the court room ... that she wasooperative ... that [she] was behaving in a
violent manner, had a known criminal historyaarrant aggressive treagmt, or was exhibiting
any signs of threatening behaviold’ at 399. InKopeg the court found that a jury could find
excessive force where plaintiff had repeatedfjuessted that his handcuffs be loosened because
they were causing severe pain, and it tookofffieer ten minutes to loosen the handcuffs,
allegedly resulting in permanent nerve damtagelaintiff’'s wrists. 361 F.3d at 777. In
McCauley v. Easttowrihe court denied summary judgment where officers had engaged in a

lengthy discussion with plaintifind when those discussiongdd to resolve the dispute at

® While there is a dispute as to whether Plaintiff was resisting the Officers’ actual attempt to
arrest her, this is an issue for the jury, not the Court.
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issue, decided to arrest plaintiff, and indgmng, “shoved and slammed” plaintiff into a police
vehicle, causing him to sustaiadk injuries, despite there bgino evidence on the record that
plaintiff was resisting or tieatening the safety of anyorid¢o. 99-990, 2000 WL 307248, at *3-4
(E.D. Pa. Mar. 23, 2000). And finally, errera v. City of New Brunswickhe court determined
that a reasonable jury coulehdi excessive force where plainttiiimed that she was verbally
abused by the officers, violently patted dowthat scene, and thrown four feet against a car,
even though the officers disputed thissien of events. No. 04-3002, 2008 WL 305275, at *6
(D.N.J. Feb. 1, 2008).

The Court also finds a pair of cases frttma First Circuit to be instructive. Klexis v.
McDonald’s Restaurant of Massachusetteg plaintiff was told by an officer that if she were
still present when backup arrived, she wouldibrested. 67 F.3d 341 (1st Cir. 1995). Shortly
thereafter, the officer told her that she was wrdeest, and “without &g or directing [the
plaintiff] to get up from the tabl [the police officer] suddennd violently grabbed and pulled
her [body] from the booth and across the taldmdcuffed her hands tightly behind her back,
and, with the help of [another officer], draggeer from the booth, bruising her legs in the
process.’ld. at 346. The court then anabd the factors, finding:

First, the crime for which [plaintiff] waarrested — criminal trespass — is a

misdemeanor .... Second, there is no sutgeshat [plaintiff] posed a threat to

the peace or safety of anyone, includirge[officers]. Third, taking her evidence

at face value, [plaintiff] neither threateneor attempted to evade or resist arrest.

Nor did any [of plaintiff's family membergjose a threat to the officers or anyone

else. Yet, without even having been regeeésir directed to get up from the table

— and though all the surroumdj circumstances, individliaand in combination,

plainly counseled minimal force in effaeg any arrest — [plaintiff] was abruptly

pulled from the booth, and across the tabi¢h sufficient force to bruise her

legs, then handcuffed with her hands betier back and dragged and carried to a

police cruiser and pushed inside.

Id. at 353.
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As in Alexis the Officers here told Plaintiff that sik@uld be arrested if she did not cooperate,
and when Plaintiff appeared to stop cooperating ofificers chose to use force rather than less
intrusive means to effectudteeir arrest, even though thegcumstances, as presented by
Plaintiff, required minimal fcce in making the arrest.

In the other cas®arber v. Guaythe court refused to grant summary judgment to an
officer where the officer, in arsting plaintiff, “wrenched [plaitiff's] left shoulder around to
bring the left wrist behind [his] back ... thgmnabbed [plaintiff] with his right hand and twisted
[plaintiff's] right wrist behind his back ..clamped the handcuffs down ... across the bottom
knuckle of [plaintiff's] thumb ... [and] threw [plaintiff into the police car] head first,” even
though plaintiff posed no threat, did not attemptetsist, was not involvenh a severe criminal
act, and the defendant officer was accamed by a second officer. 910 F. Supp. 790, 800-801
(D. Me. 1995).

Thus, if a reasonable jury chooses to acceph#fiés version of events, it could find that
Officer Nemes used excessive force in amgsRlaintiff. The Court will now proceed to the
guestion of whether the violateight was clearly established.

B. Step Twd

The Third Circuit has recently outlined theesed step of the qualified immunity inquiry
in the context of an excessive force claixplaining that the second step involves determining
“whether [plaintiff's] rights in this sgcific context were clearly establish&treen 246 Fed.
Appx. at 162. The dispositive inquiry in determigiwhether a right is clearly established is

“whether it would be clear to a reasonable offittext his conduct was unlawful in the situation

® This reasoning set forth below would also agplyhe analysis of thepplicability of the “good
faith” tort immunity of N.J.S.A8 59:3-3, cited by Defendants as an alternative grounds for

dismissal of Plaintiff's negligence claim, shoutlthave been necessary for the Court to reach
that ground.
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he confronted.ld. Officers are “permit[tedjo make reasonable mistakes about what is lawful.”
Jones v. City of Jersey Ci5 Fed. Appx. 196, 197 (3d Cir. 2002) (citation omitted). This is
intended to “protect officers from the sonmedis hazy border between excessive force and
acceptable force Green 246 Fed. Appx. at 162. Courts rely on the factors set fo@raham
andSharrar— consolidated itKopeg discussedhfra — to determine whether an officer made a
reasonable mistake. If an officer “applies [thetors] in an unreasonable manner, he is not
entitled to qualified immunity.Td. at 163. This inquiry is distinct, even though reasonableness is
part of the inquiry for both the coitsitional question and for qualified immunit@urley, 499

F.3d at 207.

In sum, the right at issue teeis “clearly established” oplf “it would be unreasonable
for [the Officers] to [have believed] that [Of8r Nemes’ actions] wouldot constitute excessive
force.” Green 246 Fed. Appx at 163ge alsalofano v. Reidebl F. Supp. 2d 289, 304 (D.N.J.
1999) (stating that “if reasonabbfficers could believe thatcgrtain course of conduct is
unlawful but other reasonable officers cob&dieve that the condtiwas lawful, qualified
immunity attaches.”). This determination must be made as a matter @adaswell v. Borough
of Homestead381 F.3d 235, 242 (3d Cir. 2004).

However, courts in the Third Circuit havecognized the problems inherent in deciding
as a matter of law the issue of whether an officer made a reasonable mistake when there are
disputed material facts relevantmaking that determinatio8ee, e.gCurley, 499 F.3d at 208
(“[Determining immunity long before trial] is vileand good when there are no factual issues in a
case, but often the factsantensely disputed[.]”"Brandt v. Monte626 F. Supp. 2d 469, 484
(D.N.J. 2009) (noting that theart could not decide the ldgasue of reasonable mistake

without first resolvinghe factual dispute)trafton v. City of Woodbury99 F. Supp. 2d 417,
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439-40 (D.N.J. 2011) (“Given the factual disparity concerning whether Plaintiff attempted to flee
... before she was arrested, the Court cannatamidress the second inquiry of the qualified
immunity analysis. The apparency of the constitutional violation at issue in this case to a
reasonable police officer hinges on which versioawnts is accepted by the jury.”). In such a
situation, courts are permitted to use “specitdritogatories” to allow juries to resolve the
factual disputes, but the court must makeuftienate determination on the availability of
qualified immunity.Carswell 381 F.3d at 24%ee also Curley499 F.3d at 212, n.12 (“When
the ultimate question of the objective reasonalsein¢ an officer's behaor involves tightly
intertwined issues of fact andalait may be permissible to utie a jury in an advisory capacity
... but responsibility for answering thatiohate question remains with the courtByandt 626
F. Supp. 2d at 484-85 (deferring tpgestion of reasonable mistakeiltite resolution of factual
issues)Apata v. HowardNo. 05-3204, 2008 WL 4372917, at *13 (D.N.J. Sept. 23, 2008)
(“When key historical facts are disputed, theu@as obliged to defea decision on qualified
immunity until a more appropriate juncture, possilth the assistance of an advisory jury.”).
The Court is faced with such a situation hexethere are significant factual disputes
intertwined with the question efhether Officer Nemes could Ve&reasonably believed his
course of conduct was lawf(Specifically relevant to this Court's determination are the
unresolved issues of whether Plaintiff slanantiee door or closed the door, Officer Nemes’

location when the door was slammed or closad, eost significantly, wheaer or not Plaintiff

" The Court notes that the report of the gelprocedures expert,qufuced by Plaintiff and
attached to Defendants’ Certétion in Support of their Matn for Summary Judgment, states
that “the testimony from the officers establislieeir belief that the force they employed was
undertaken to accomplish a lawful objective[Bond Cert., Ex. E). However, this conclusion
relies on the version of evergtated by Defendants in their depiosis — notably, that Plaintiff
failed to comply with their attempts to arrest her. This version of events is in dispute, and
therefore must be decided by a fact-finder.
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resisted Officer Nemes’ attempt to arrest andpifto what extent. With regard to the first
dispute, Officer Nemes claimed in his depositioat after he advise@laintiff “that if she
obstructed or continued with her actions, sheatbel placed under arrgsPlaintiff “slammed

the door on them” while Officer Nemes was “anhror two” from the door. (Nemes Deposition,
T47:9 — T49:10). In response, Officer Nemes “kitkihe door] back open” because his foot was
“right there.” (d., T50:14-22). Similarly, Officer Smith stated that he had tried to impede the
door from closing when Plaintiff “tried toah the door on [them].” (Smith Deposition, T38:13-
16). Plaintiff, on the other hand, claims thati€dr Nemes “charged the door” as she went to
“closeit.” (Roccisano Deposition, T27:17-18) (emphamisled). According to Plaintiff, it was
“something like you see in the movies. [Offidéemes] ran towards the door and he hit the
door.” (d., T28:2-5).

The questions of how forcefully Plaintifftampted to close the door and how close was
Officer Nemes to the door are difect relevance tthe issue of reasonable mistake.@Gsham
noted, these situations oftegquire “split-second decisionghd “are tense, uncertain, and
rapidly evolving.”"Graham 490 U.S. 396-97. If Plaintiff had attempted to forcefully slam the
door with Officer Nemes a mere inch or two outsidi¢he door, the Officat perception of what
had previously appeared to be a non-threatgsituation might havehanged, and the Officers
could have reasonably believedliire lawfulness of their attempt to secure the situation and
Plaintiff. As Plaintiffherself concedes, Officer Nemes’ emice into her home and her arrest
were one continuous motion, and it is thus not fdesg$or this Court to separate Officer Nemes’
entrance and the event that precipitated the entrance from the manner in which he arrested

Plaintiff. On the other hand, Rlaintiff had attempted to peaadly close the door, and Officer
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Nemes had sufficient space to “run” towardsdber, it does not appetrat Officer Nemes
could have believed his @ans to be lawful.

The issue of whether or not Ri&if resisted arrest is even more crucial to the step two
analysis. Both Officers contendathPlaintiff resistd. In his deposition, Officer Nemes described
the arrest as follows:

Q. What happened [after OfBr Nemes entered the home]?
A. We entered the house, and | advikedthat she was placed under arrest.

Q. Did you take her intoustody at that point?
A. Yes.

Q. How did you do that?
A. By telling her to put her arms behind her back so we could handcuff her.

Q. Did she comply?
A. No.

Q. What did she do?
A. She began to struggle and not ailos to put her hands behind her back.

(Nemes Deposition, T51:4-52-3).

Officer Nemes later reiteratedat Plaintiff was “strugglingand “resisting handcuffing.q.,

T54:6, T68:8). Officer Smith also stated tRdaintiff was resistindpy “not complying” and

holding her arms in front of hethough he concedes that Pt#inwas not trying to strike the
Officers. (Smith Deposition, T47:14-22). HowevBfaintiff denies resiing, stating in her
deposition that she “didn’t fight him ... [h]e jugtabbed my arms and put them behind my back.
| didn’t even know he was going to do th@a it just happertk” (Roccisano Deposition,
T44:17-22). Indeed, without thes@ution of this factual dispet the Court has no basis to
decide whether Officer Nemes could have oaably believed his conduct was lawful. If

Plaintiff was not resisting, then it does nppaar that Officer Nemes could have reasonably

believed it was lawful to throw Plaintiff againsetivall in order to effectuate the arrest. Such
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force would be plainly excessiwgainst a non-resisty arrestee who was not perceived as a
danger to an officer or anyoneselprior to the arrest. Yet#aintiff had been resisting or
otherwise refusing to comply with the Officersgthit appears much more reasonable for Officer
Nemes to have believed it was lawful — evenessary — for him to secure Plaintiff against the
wall to effectuate the arrest. Huermore, if Plaintiff was redigg, the extent to which she was
resisting is also of some importance inetlmining whether Officer Nemes could have
reasonably believed the force he used to Wéulaor whether it waplainly and unreasonably
disproportionate.

Thus, I will deny summary judgment to Defentaon qualified immunity grounds at this
time, but | reserve the right to reconsides #pplicability of qualified immunity once the
relevant disputed factual issum® resolved. Doing so is in lingth other Third Circuit cases.
See e.g Curley, 499 F.3d 1997 rafton, 799 F. Supp. 2d at 438-40 (finding that where there was
a dispute over whether plaintiff had attempteflée an establishment before or after she was
placed under arrest, which was directly relexawhether the officer had probable cause to
place her under arrest, the cowtilt not “address the second inguof the qualified immunity
analysis,” and reserved thght to employ special interrogaies to determine whether the
officer was shielded by qualified immunityBrandt 626 F. Supp. 2d at 483-84 (deferring the
gualified immunity analysis untihe resolution of a factual gigte concerning whether a mental
patient, who had been forcibly medicated ural@pspital’s “emergency” exception, had actually
been behaving in a violent and aggressive wdg)rera, 2008 WL 305275, at *15 (finding that
factual relating to the partiebehaviors immediately prior the use of force precluded a
determination of whether it woulgk clear to the officers thatein conduct in making an arrest

was unlawful);Gibson v. MuellerNo. 09-6486, 2012 WL 1079128 (D.N.J. Mar. 29, 2012)
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(finding that it could not decide at the summparggment stage whetherfdadants were entitled
to qualified immunity where there was aplise over whether Plaintiff was resisting).

There appear to be three options for resgthe relevant factudisputes: the Court can
“(1) present special interrogatories to the jurydn advisory capacity) #te conclusion of trial,
(2) hold a pretrial hearing before an advispry, which would answer special interrogatories,
or (3) hold a pretrial hearing at which the partreould present more evidemto the Court, with
the Court as factfinder (for the solerpase of resolving quiied immunity).” Brandt 626 F.
Supp. 2d at 484. As these proceedings progres€;alrt will determine the appropriate method
for resolving the issue.

C. Officer Smith’s Failure to Intervene

A police officer can be held liable under § 1988failing to intervene in a constitutional
violation which occursn his presencesmith v. Mensinge293 F.3d 641, 650-62 (3d Cir. 2002)
(“If a police officer, whethesupervisory or not, fails oefuses to intervene when a
constitutional violation ... takgslace in his presence, the offids directly liable under §
1983."). An officer cannot “escape liability by turniegher a blind eye oredhf ear to the illegal
conduct of his colleaguedd. at 652. Thus, in the context of@ssive force, in order to attach
bystander liability to Officer Smitfor the actions of Officer Nersethe plaintiff must establish
that Officer Smith “observ[ed] or had reasorktmw: (1) that excessive force [was] being used
... and (2) that [he] had a realistic opportyrio intervene and prevent the harm from
occurring.”Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994).

For reasons similar to those above, tioei€cannot determine #iis stage whether
Officer Smith is entitled to quiied immunity. If the aforementined factual disputes preclude a

determination as to whether Officer Nemes realsiyrizelieved that his force was unlawful, then
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they also necessarily preclude a determina®io whether Officer Smith knew that excessive
force was being use&ee Herrera2008 WL 305275, at *15 (findingpat factual disputes
needed to be decided before the court couldrdene whether a bystanding officer was entitled
to qualified immunity). | will therefore deny summgudgment with regard to Officer Smith at
this stage, but, as stated previously, | resdrgaight to make this determination once the key
factual disputes are resolved.
Il. Negligence Claim

In addition to her § 1983 claim, Plaintifleges a state law claim for negligence against
the Officers. Negligence involves a breadla duty of care that causes injuyeinberg v.
Dinger, 106 N.J. 469, 484 (1987). Thus, to succeed on a negligence claim, a plaintiff must show:
(1) a duty of care, (2) a breach of tdaty, (3) causation, and (4) actual damatgeqcitations
omitted). “The police’s duty of care to an arrestee requires the exercise of reasonable care to
preserve the life, health, andeig of the person in custodyDel Tufo v. Township of Old
Bridge 147 N.J. 90, 101 (1996). Causation is divided fotuse in fact” and “proximate cause.”
Conklin v. Hannoch Weismah45 N.J. 395, 417 (1996). Cause in fact, or “but for” cause,
“requires proof that the result complainedaafuld not have occurredut for’ the negligent
conduct of the defendantd. Proximate cause, on the othenfiais “any cause which in the
natural and continuous sequence, unbroken byf@reat intervening cause, produces the result
complained of and without which the result would not have occurtgdat 418. In other words,
proximate cause is about, as the term suggbstgroximity of the aan to the harm caused
and whether that the conduct was a “substaotiatributing factor irbringing about the harm

alleged.”Robertson v. Allied Signal, In®@14 F.2d 360, 366-67 (1990).
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Plaintiff has raised sufficie¢mssues as to the elemenfduty and breach to survive
summary judgment based on those elements. Mfgard to duty, officexr have a duty to act
reasonably, and, in the contextaffectuating an arrest, they haaeluty to exercise “reasonable
care to preserve the life, healtihdasafety of the person in custodipél Tufqg 147 N.J. at 101.
Accordingly, the Officers here had a duty to exsz reasonable care whamesting Plaintiff.

As to breach, according to the expert repartipced by Plaintiff, “the forcible entry of
Officer Nemes and Smith into the plaintiff'ssidence to effect an immediate arrest was
inconsistent with the standards to which thag been trained, and with generally accepted
standards of police conduct iugtions of this type.” (Bond Cert., Ex. E). While the entry by
itself would not have constituted a breach of thBa®fs’ duty to Plaintiff, when coupled with
Plaintiff's claim that she did naesist, and Officer Nemes use ofde to arrest Plaintiff, (Nemes
Deposition, T54:4-23), there is certainly a treakdsue of fact on whether Defendants breached
their duties to Plaintiff.

However, Plaintiff has failed tsufficiently raise a genuine issof material fact that the
actions of the Officers caused her injuries. As discusgead in a Motion for Summary
Judgment, the non-moving party must show spefafits demonstrating a genuine issue for trial,
and, to do so, must “go beyond the pleadings and by her own affidavits, or by the ‘depositions,
answers to interrogatories, and admissions on @kesignate ‘specific facshowing that there is
a genuine issue for trial.’Celotex 477 U.S. at 324. Plaintiff kanot done so here. While
Plaintiff does claim to have suffered some irggriand the medical reports do support claims of
tenderness and spasms, every submission touapmg the actual causation of those injuries
stems from her own allegationsattDefendants’ actions caused hguaries. Plaintiff argues that

she has “identified numerous medical professi®im her discovery responses, and indicated
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that she would be relying upanter alia, their trial testimony irsupport of her claims.”
(Opposition at 26). Yet merely identifying medicabfassionals who will testify to causation at
trial is insufficient to show a genuine issthat necessitates trial in the first plagee Boyle v.
U.S, 391 Fed. Appx. 212, 215 (3d Cir. 2010) ( “Aapitiff cannot avoicssummary judgment
with speculation; he must provide competent evegeinom which a rationaligr of fact can find
in his favor.”).

Turning to the only medical reports submittedite Court, attached as an exhibit to
Defendants’ Motion, none of them indicate angthmore than a parroting of Plaintiff's own
allegations. The first record submitted, from sitwivith Dr. Ana Bracilovic three months after
the incident, claims that “pain began acuter being hit against wall by police officer.”
(Bond Cert., Ex. G). However, this was a statatrmade by Plaintiff to Dr. Bracilovic. Dr.
Bracilovic does not make any independent medindings as to what caused her injury, nor
does she explain that “being hit against a wedltild cause the type ofjuries about which
Plaintiff complains. Also included is a letteofn Dr. Bracilovic to DrMelissa Selke reiterating
the above, a report from a visit with Dr. Marcankciello incorporating DrBracilovic’s report, a
report from a follow up visit with Dr. Funiciell@nd an MRI report. However, these reports fall
short for the same reason as Dr. Bracilovic’s initgdort, as they eitheimply incorporate Dr.
Bracilovic’s report, or they mka no findings as to the causatiof Plaintiff's injuries. (Bond
Cert., Ex. G). Finally, Plaintiff concedes thatedias not provided a medical expert opinion to
establish causation between Defendants’ coraludther alleged injugs. (Plaintiff's Fact
Statement, § 46) (admitting that “Plaintiff has poidvided a medical expert opinion to establish
causation between the defendants conduct analleged injuries,” as set forth in Fact

Statement, § 46). Thus, because Plaintiff faitedo beyond mere allegations and show specific
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facts demonstrating that the @#irs’ actions caused her injuries, she has failed to raise an issue
of triable fact on that issue and Defendantstherefore entitled to summary judgment on
Plaintiff's negligence claim.

lll. Punitive Damages

Defendants argue that Plaintifas failed to show by sufficient evidence that the Officers
acted with “evil motive” or reckless or callouxlifference,” as required for the award of
punitive damage$mith v. Wade461 U.S. 30, 56 (1983) (hofdj that a jury may award
punitive damages when a “defendant’s conduct is shown to be motivated by evil motive or
intent, or when it involves reckless or callondifferences to the feddhaprotected right of
others.”);see also Savarese v. Agri883 F.2d 1192, 1204 (3d Cir. 1989) (In order for a jury to
award punitive damages, a “defendant’s cohdugst be, at a minimum, reckless and
callous[.]");

However, it would be premature at this stage for the Court to grant summary judgment to
Defendants on Plaintiff's claim for punitive damagess lip to the jury to decide which version
of events should be creditedhdathere is sufficient evidence tre record from which a jury
could find the necessary “reckless or callmdifference” on the part of the Officers. For
example, if a jury finds that Plaintiff was n@sisting arrest and that the force used was
excessive, and also credits the fimgs of Plaintiff's police proadures expert that the Officers’
use of force was “inconsistent with the ovehamg principles established by the Use of Force
Policy” and that “the forcible dry of Officers Nemes and Smith into the plaintiff's residence to
effect an immediate arrest was inconsistent withstandards to whig¢hey had been trained,

and with generally accepted standards of paa®duct[,]’(Bond Cert., Ex. E), it could certainly
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find “reckless or callous indiffereedo [Plaintiff's] federally pragcted right.” Thus, the Court
will not, at this stage, dismiss Ri#if's claim for punitive damages.
CONCLUSION

In light of the foregoing, the Court graridefendants’ Motion for Summary Judgment on
Plaintiff's claims for intentional infliction of eotional distress, negligéemfliction of emotional
distress, and negligent supervision, inadegtrateing, and negligent hiring, because Plaintiff
does not oppose dismissal of these claims. &@xttent Plaintiff intended her negligence and
excessive force claims to include the Towndbgiendants, the Court grants summary judgment
to the Township Defendants on those claims, and the case is terminated as to the Township
Defendants. The Court also grants the Officetetion on Plaintiff's negligence claim because
Plaintiff has failed to rassa genuine issue of matdrfact as to causation.

The Court denies the Officers’ MotionrfSummary Judgmeimin Plaintiff's § 1983
claim because there remain significant factisputes that preclude the Court from making a
determination as to qualified immunity. Finaltiie Court also denidbe Officers’ Motion for
Summary Judgment on Phaiff's claim for punitive damagess a jury could find that the

Officers acted with “recklessr callous indifference.”

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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