MAPLES v. WARREN et al Doc. 26

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

GREGORY PMAPLES, JR,
Civil Action No. 12-933 (BRM)
Petitioner,
V. : OPINION
CHARLIE WARREN,

Respondent.

MARTINOTTI , DISTRICT JUDGE

Before this Court is the Petition for a Writldabeas Corpus pursuant to 28 U.S.C. § 2254
(Dkt. No. 1) submitted byretitionerGregory P. Maples, Jr. (“Petitioner”), a prisoner currently
confined atEast Jersey State Prison in Rahway, New Je(B&y. No. 1.)For the reasons stated

herein, the Btition isDENIED.!

! To the extent that Petitioner’s claims are unexhausted, the Court denies thbm roarits
pursuant to 28 U.S.C. § 2254(b)(2). 28 U.S.C. § 2252 I)\n application for a writ of habeas
corpus may be denied on the merits, notwithstanding the failure of the applicahatstethe
remedies availablin the courts of the State%ge Carrascosa v. McGuiré20 F.3d 249, 255 n.10
(3d Cir. 2008) (“There is, however, a difference between granting an unexhaustesl ¢clainea

on the merits and denying such a claim on the merits, as recognized by the plaagy¢anf
section 2254(b)(2) . . . . Denying an unexsiad claim on the merits is consistent with the
statute.”);Taylor v. Horn 504 F.3d 416, 427 (3d Cir. 2007) (“Here, because we will deny all of
Taylor’s claims on the merits, we need not address exhaustiBngi)shtein v. Horn404 F.3d
700, 728 (3d Cir. 2005) (“We would permit Bronshtein to attempt on remand to establish a reason
to excuse his procedural default, but we find it unnecessary to do so because it gt dpgiaties
claims in question lack merit. Under 28 U.S.C. § 2254(b)(2), we mayt aig@ms on the merits
even though they were not properly exhausted, and we take that approach here.”).
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|. BACKGROUND

This Court, affording the state court's factual determinations the appecpei@rencesee
28 U.S.C. § 2254(e)(P) will recount salient portions tffie recitation of facts as set forth Kgw
Jersey Superior Court, Appellate Division:

The evidence would support a finding that on April 2802,
defendantdrove the victim, Rashon Roy, to the parkingdbtan
apartment complex. After defendant exited the camnaher
passenger, Renato Santos, got out of the vehiueshot Roy
multiple times.Witness testimony established that April 25,
2002, defendant had accused the victim of trying to have him killed
while he wasn Philadelphia with his young son. el2ndant was
also involved in an incident during the eamtprninghours of April

26, in which another edefendant held gun to Roy's head and only
desisted from showig him afterdefendant ordered him not tOn

this occasion also, defendardad asked Roywhy everytime | go
somewheres | feel like mijfe being threatened?There was also
testimony thaon themorning of the murder defendant discussed
with co-defendantsis belef that Roy had tried to have hiniléd

in Philadelphia, and that Roy was trying to take over defendant's
enterprise after defeadt had “put [Roy] on his feet.”

State v. MaplesNo. A-6934-03T1 (N.J. Super. Ct. App. Div. 2005).

A jury convicted Petitioner dfirstdegree murdeN.J.S.A. 2C:143, and conspiracy to
comnit murder, N.J.S.A. 2C:2A(1). State v. MaplesNo. A-6934-03T1.After merging the
conspiracycount into the murder count, the cosentenceéetitionerto thirty years in prison with

thirty years of paroléneligibility. 1d. Petitionerappealednd the Appellate Division affirngehis

2 Pursuat to 28 U.S.C. § 2254(e)(19n a proceeding instituted by an application for a writ of
habeas corpus by a person in custody pursuant jodgment of a State court, a determination of
a factual issue made by a State court shall be presumed to be correct. The applideavestiad
burden of rebutting the presumption of correctness by clear and convincing evidence.”



conviction and sentenckl. The New Jerseysupreme Court subsequently denesipetition for
certification. State v. Maples884 A.2d 1265 N.J. 2005).Petitioner filed a petiion for post
conviction relief (“PCR”) on April 20, 2006, which was denied by the PCR court amchaffiby
the Appellate DivisionState v. MaplesNo. A-522706T4, 2009 WL 901848N.J. Super. Ct. App.
Div. Apr. 6, 2009) The petition for certification was denied by the New Jersey Suprennd &@o
June 3, 200%tate v. Maple973 A.2d 945N.J. 2009) Petitionerfiled his secondPCR petition
on July 14, 2009and on August 4, 2009, tHCRjudge issued a written decision denythg
petition as barred bylew Jersey CouRule 3:224 because the issues presented could have been
raised in his first PCR petitiorState v. MaplesNo. 02-09-1247 (N.J. Super. Ct. Law Div. 2009).
The Appellate Diision affirmed,State v. MaplesA-129609T4, 2011 WL 2749682 (N.J. Super.
Ct. App. Div. July 18, 2011and the New Jersey Supreme Court denied certificaBtate v.
Maples 35 A.3d 680N.J.2012)

On February 16, 2012 Petitioner filed the instartabeas petitior(Dkt. No. 1.)He raises
the followingtwenty-six grounds for relief with supporting facts

Ground 1:Trial court denied Petitioner his constitutional rightat

fair trial when it admitted extremely prejudicial evidence without
balancinghe admissibility of the evidence.

3 The case was termireat on February 21, 2012 for Petitioner’s failure to submit an IFP
application or filing fee. On March 9, 2012, the case was reopened upon receipt of thediling f
On March 28, 2012, Petitioner notified the Cahet he elected to have his petition dedidn
the merits as filed, rather than withdrawing his petition and filing amellisive§ 2254 petition
pursuant to 28 U.S.C. § 2244(dseeDkt. Nos. 5, 6.) On April 16, 2012, an Order was entered
directing Petitioner to show cause as to why the petition should not be dismissed barted
under 28 U.S.C. § 2244(d). (Dkt. No. 8.) On October 9, 2012, the Court found Petitioner’s filings
to be timely and ordered Respondents to file an answer. (Dkt. No. 10.) Respondent’s Arsswer wa
filed on January 7, 2018rompting a series of filingsom January to September 20Egjarding
the timeliness of the petitio(SeeDkt. Nos. 16-20.) On March 10, 2015, the case was reassigned
from the Honorable Joel A. Pisano,3.D.J.to the Honorable Peter G. Sheridan, U.S.D.J., who
requested transcripts of t&¢ate v. Maplegrial. Transcripts were filed on May 18, 2016, and the
case was transferred to the undersigned on August 8, 2016.
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Supporting facts: Trial court incorrectly determined that
guns pulled out on victim was not a prior bad act or uncharged
crime. The statenent [sic] has no based of fact and wagyglieial
in trial[.]

Ground 2:[Petitioner]wasdenied his constitutional right to a fair
trial whenthe courpermitted the state to present evideincirectly
that the crime was over drugs.

Supportingacts: ThePetitioner]was not ortrial for drugs
and he does not have a [sic] enterprise or business. And no evidence
of anyone “taking over what defendants doing or busings&]
“Quote from prosecutor” [sic]

Ground 3: Trial court erred when it denidkfitioner'$ motion for
acquittal.
Supporting facts: No evidence links defendardrime.

Ground 4: Trial court deniefdPetitionet his constitutional right to
confront witness [siclagainst him whendenied his ability ©
guestion the state’s witness|.]

Supporting facts:The Judge limited questions to state
witnesses, not given [sic] the defense the opportunity to present his
defense and the ability to make there [sic] case.

Ground 5: Petitioner is entitled to post conviction relief because his
Trial and Appellate attorney rendered ineffective assistance of
counsel.f]

Supporting facts: During trial, and on appégBktitioner’s]
attorneys rendered ineffective assistance of counsel. As a result of
the incompetent legal services that petitioner received, he was
unjustly convicted, sentenced, and denied appellate relief.
Therefore, Petioner should be entitled to post-conviction relief.

Ground 6:Petitioner’s Trial attorneyendered ineffective assistance
of counsel by failingto object to prejudicial remarkby the
prosecution in openg statement.

Supporting facts: And he the [sic] prosecutsaid
[Petitioner]who is kind of the head guy in this thing, thought that
the victim was trying to move him out and take over his business.

Ground 7: Counsel failed to object to the prosecution indirectly
referencing[Petitionet and the victim beingnvolvedin illegal drug

4 This claim appears to be a “catali’ of the claims that follow it, and is therefore dismissed as
duplicative.
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trafficking;

Supporting facts: The prosecutor said the defendant and
victim did business together. And that they were involved in a
business venture.

Ground 8: Counsel failed to object to the prosecution stating what
Petitioner was thinking.

[J[Supporting facts: The prosecutor said that the Petitioner
thought the victim tryed[sic] to kill him. Thereby, [sic] implying a
false motive.

Ground 9:[Trial] counsel failed to objecto the proscution
referencinga prior uncharged bad actapening statement.

Supporting facts: In opening statements, the prosecutor also
stated that “The evidence you are going to hear, starting with
Thursday April 28 of 2000 Maples threatened the victim saying
“[sic]’'m going to kill you.”[sic] Petitioner was not charged with
terroristic threats. Combined, the states [sic] entire opening
statements was [sic] filled with improper commentary.

Ground 10: Petitioner’'s Trial attorney rendered ineffective
assistancey describindPetitionef as a fearful mam his opening
statements.

Supporting facts: The references by the prosecutor were very
prejudicial. So instead of counsel correcting the image the jury
probably had of his client, counsel says that [Petitjoisea fearful
man, who terrorizes people.

Ground 11Petitioner’s attorneyendered ineffective assistanog
referencinghe trial as a “show”

Supporting facts: Counsel said, “So | know you are going to
have to listen to five lawyers. And that may dd¢ate worse than
death . .. I'm going to ask you to sit back and enjoy the show . . .”

Ground 12Petitioner’s trial attornegendered ineffective assistance
by failing to obtain a plea agreement on [Petitioner’s] behalf.
[no separate supporting faststed]

Ground 13:Petitioner’s attorneyendered ineffective assistanale
counsel by failingo argue that the warrafdr [Petitioner’s] arrest
was defective.

[JSupporting facts: Petitioner argues that his attorney never
motioned to have his arrest warrant, and subsequent indictment,
dismissed based on lack of probable cause.
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Ground 14Petitioner’s tial attorneyrendered ineffective assistance

of counsel by failingo have the calefendant’gsic|] severed.
Supporting facts: It is well established that if it appears that

a defendant is prejudiced by a joinder of offenses or defendants, the

defense should motion to have the defendants severed and the

attorney should have his clients tried separately.

Ground 15Petitioner’s trial attorney renderatkiffective assistance
of counsel by failing to argue that tpeosecutionwas shifting the
burden of proof onto the defense.

Supporting facts: During summations, the prosecutor stated,
“Now what possible reason in the world would his witness have to
makeup a story about defendant.[”] Counsel should have objected
becausehe defense has no burden of prodiie-state does.

Ground 16: Petitioner’s attornegndered ineffective assistanale
counsel by failingto request lesser includgmhssion/provocation
charge.

[no separate supporting facts stated]

Ground 17: Petitioner’s attorney rendered ineffecéigsistance of
counsel by failing to aggressively argue on behalf of his client
during sentencing.

Supporting fact[s:] During Petitioner's sentencing riveg
instead of diligently and aggressively arguing for a lesser sentence,
or raising mitigating factors, Mr. Zager pointed out that his client
will probably commit another crime.

Ground 18:Under State v. Rue, 175 N.J. (2002) [sic] Petitioner
argues thehis trial and appellate attorneys were incompetent for the
following reason:

Supporting fact[s]: Trial attorney failed to argue that his
sixth amendment right to counsel was violated whe[n] law
enforcement agents went to jail to speak to him.

Ground 19 Petitioner’s trial attornesendered ineffective assistance
of counsel by failindo ask certain question on crossamination.

Supporting factsPetitioner attorney failed to addretbst
clothes given to woman were not tested for gun powder.

Ground 20Defendant was denied effective assistance of counsel, at
his trial, and on direct appeal in violation of his constitutional rights
under both the Sixth Amendment of the United States Constitution
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and Article |, paragraph 10 of the New Jersey Constitution.
Supporting facts: When counsel failed to:
1) Call Steven L. Bennett, who would have testified that
James Irwin and Ernesto barber were the persons responsible
for the shooting of Rashan Roy
2) Separate the trials of Renato Santos and defendant, which
would have allowed Santos to testify that he drove victims
car.
3) Object to the prosecutor’s closing remarks regarding the
defense having an obligation to call Sergeant Isnardi as proof
that Isnardi would not have corroborated Sergeant Hayes’
testimony rgarding Santos’ statement.
4) Object to the prosecutor vouching for the truthfulness of
Sergeant Hayes

Ground 21: Petitioner challengers his sentence of 30 years minimum
and 30 years maximum as illegal because both his minimum and
maximum as the lowesguantity and highest quantity cannot expire
at the same time. In fact, due to the judge’s application of NERA
and its 85% provision, the max term would expire in 25% years, a
full 4% before the minimum.

[no separate supporting facts stated]

Ground 22: Tk [Petitioner] is entitled to a full evidentiary hearing
pursuant to R. 3:220 because the [Petitioner] has presented a
prima facie case of [ijneffective assistance of courtgel.|

[no separate supporting facts stated]

Ground 23: Defendant was deniedeefive assistance of Trial,
Appellate and.C.R. Counseh violation of his fourteeth and sixth
Amendment of the U.S. Constitution, and Article | paragraph 10 of
the New Jersey Constitution.
Supporting facts:
A. Counsel never investigated independer@vainess Ms.
Barbara McKinnonwho’s [sic] statement would have
impeached prosecutor’s star witness Ernesto Barber.
B. Counsel failure to investigate Ms. Ann Cormartie after
she was in contact with Steven Bennett after the shooting.
C. Counsel never crogzamine [sic] cedefendant Marvin
Worthy and Renato Santdé/orthy at trail [sic], Santos at
hearing.
D. Counsel never argue [sic] a thipdrty guilt [sic] when

5> Because the Court will deny the Petition, Petitioner's request for annéigehearing is
dismissed as moot.
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counsel had essential evidence of other parties that
committed said crime.

E. Counsel never k$sic] for a mistrial when a police officer
was allowed to read a statement form ade@endanthat

was . . . [text cut off]

F. Counsel never objected to State’s witness Ernesto Barber
testifying in front of the jury in prison clothes and the
prosecutor’s references in closing arguments.

G. Counsel never investigate [sic] residing [sic] Judge
having exparte communications with a juror over the phone.

Ground 24:Prosecutor miscondut violation of the [Petitioner’'s
fourteenth Amendment of the U.S. and N.J. Constitution.

Supporting facts: The prosecutor's withess made myriad
statements to police officers and subsequetitgnged what they
said at trial.

Ground 25: Fundamental injustice {lsec] [Petitioner] should have
never been charged of the murder of Rashon Roy.

Supporting factsCarrying out the killing of Roy by wagf
an order from the defendarithere is no evidence of a noer
committed by the defendant.

Ground 26: [Petitioners] " P.C.R. claims should not be
Proceedurally [sic] barred under R. 3:22-4 or 3:22-5.

Supporting facts: Claims involved a violation of the
[Petitioner's] 14' Amendment Constitutional right to a fair trial.

(Dkt. No. T 12.)

Il. DISCUSSION
A. Legal Standard
As amended by the Antiterrorism and Effective Death Penalty Act of 1996 PAED
28 U.S.C. § 2254 provides, in pertinent part:
(a) The Supreme Court, a Justice thereof, a circuit judge, or a district
court shall entertain an application for a writ of habeas corpus in
behalf of a person in custody pursuant to the judgment of a State
court only on the ground that he is in custody in violation of the

Constitution or laws or treaties of the United States.
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(d) An application for a writ of habeas corpus on behalf of a person

in custody pursuant to the judgment of a State court shall not be

granted with respect to any claim that was adjudicated on the merits

in State court proceedings unless the adjudication of the-elaim

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the fastin light of the evidence presented in the

State court proceeding . .
28 U.S.C. § 2254.

“[Section] 2254 sets several limits on the power of a federal court to grant an application

for a writ of habeas corpusdehalf of a state prisoneCullen v. Pinholster563 U.S. 170, 181
(2011) Glenn v. Wynder743 F.3d 402406 (3d Cir.2014). Section 2254(a) permits a court to
entertain only claims alleging that a person is in state custody “in violation Gothitution or
laws or treaties of thenited States.Td.

A federal courts authority to grant habeas relief is further limited when a state court has

adjudicated petitiones'federal claim on the meritSee28 U.S.C. § 2254(cP.If a claim has been

6 “[A] claim has been ‘adjudicated on the merits in State court proceedings’avtate court
has made a decision that finally resolves the claim based on its substance, naicedwa al; or
other, ground.Lewis v. Horn581 F.3d 92, 100 (3d Cir. 2009) (quotifigomas v. Horn570
F.3d 105, 117 (3d Cir. 2009)). “Section 2254(d) applies even where there has been a summary
denial.” Pinholster 563 U.S. 170, 187. “In these circumstances, [petitioner] can satisfy the
‘unreasonable application’ prong of § 2254(d)(1) only by showing that ‘there wassomabée
basis’ for the [state court's] decisiohd. (quotingHarrington v. Richter562 U.S. 86, 98
(2011));see also Johnson v. Williaps33 S. Ct. 1088 (2013) (“When a state court rejects a
federal claim without expressly addressing that claim, a federal habeas csupresume that
the federal claim was adjudicated on the merltsit that presumption can in some limited
circumstances be rebutted.”).
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adjudicated on the merits in state cqudceedings, this Court “has no authority to issue the writ

of habeagorpus unless the [state court’s] decision ‘was contrary to, or involved an unreasonable
application of, clearly established Federal Law, as determined I3uggreme Court of the United
States,” or ‘was based on an unreasonable determination of the facts in light viddree
presentedn the State court proceedingParker v. Matthews132 S.Ct. 2148, 2151 (2012)
(quoting 28 U.S.C. § 2254(d)However, when “the state court has neéiched the merits of a
claim thereafter presented to a federal habeas court, the deferential standadds psoREDPA

. .. do not apply."Lewis 581 F.3d at 100 (quotingppel v. Horn 250 F.3d 203, 210 (3d Cir.
2001)).

A court begins the analysis under § 2254(d)(1) by determining the relevant law clearl
edablished by the Supreme CowBee Yarborough v. Alvarads41 U.S. 652, 660 (2004}learly
established law “refers to the holdings, as opposed to the dicta, of [the Supret's Gecisions
as of the time of the relevant staieurt decision.’'Williams v. Tayloy 529 U.S. 362, 412 (2000).

A court must look for “the governing legal principle or principles set fortthbySupreme Court
at the time the sta court renders its decisiorLbckye v. Andrade 538 U.S. 63, 7I2 (2003).
“[Clircuit precedent does not constitute ‘clearly established Federal ladgetasmined by the
Supreme Court,’ [and] therefore cannot form the biasifiabeas relief under AEDPAParker,
132 S. Ct. at 2155 (quoting 28 U.S.C. § 2254(d)(1)).

A decision is “contrary to” a Supreme Court holding within 28 U.S.C. § 2254(é}{1
state court applies a rule that “contradicts the governing law set fortheirS[tpreme CouH]
cases” or if it “confronts a set of facthat are materially indistinguishable from a decision of [the

Supreme Court] and nevertheless arrives at a [different resillfams 529 U.S. at 40506.
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Under the “unreasonable application’ clause of § 2254(d)(1), a federal habeas gogranéde
writ if the state court identifies the correct governing legedqgyple from [the Supreme Cousl’
decisions but unreasonably applies that principle to the facts of the prsscase’ Williams 529
U.S. at 413However, under § 2254(d)(1), “an unreasonable application of federal law is different
from an incorret application of federal law.Harrington v. Richter562 U.S. 86, 1012011)
(quotingWilliams 529 U.S. a110).“If thi s standard is difficult to meetand it is—thatis because
it was meanto be.”Burt v. Titlow 134S.Ct. 10, 16 013 (citations and internal quotation marks
omitted).The petitioner carries the burden of proof, and review under 8§ 2254(d) is limited to the
record that was before the statertdlbiat adjudicated the clainm¢he meits. Pinholster 563 U.S.
170, 181 (2011).
B. Decisiorf
1. Ineffective Assistance of Counsel

The Sixth Amendment, applicable to states through the Due Process Clause of the
Fourteenth Amendment, guaranteesabeugd the “right . . . to have th&ssistanceof Counsel
for his defense.U.S. Const. amend. VThe right to counsel is the right to the effective assistance
of counsel, and counsel can deprive a defendant of the right by failingder radequate legal
assistanceSeeStricklandv. Washington466 U.S. 668, 686 (1984).

A claim that counset assistance was so defective as to require reversal of a conviction has
two components, both of which must be satisfiédeStrickland 466 U.S. at 687First, the

defendant must “show thatounsels representation fell below an objective standard of

’ For the ease of the reader, the Court will gréogetherPetitioner’s “grounds” as follows:
ineffective assistance of counsel; evidentiary issues; sufficiency of itienee; confrontation
clause; illegal sentence; and PCR issues.
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reasonableness.id. at 68%88. “[Clounsel should be ‘strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of regaafestional
judgment™ Pinholster 563 U.S. at 18%citing Strickland 466 U.S. at 690“To overcome that
presumption, a defendant must show that counsel failed to act ‘reasonabl[glecowgsall the
circumstances.’1d. (citing Strickland 466 U.S. at 688).

In addition a “convicted defendant making a claim of ineffective assistance must identify
the acts or omissions of counsel that are alleged not to have been the resusoonébiea
professional judgment.Strickland 466 U.S. a690. The court must then determine whether, in
light of all the circumstances at the time, the identified errors were so seriougyhaetie outside
the wide range of proésionally competent assistaniz.

To satisfy the prejudice prong, the defendant must show “there is a reasonable pyobabili
that, absent the errors, the factfinder would have had a reasonable doubt regpdttirid. at
695.“It is not enough ‘to show that the errors had some conceivable effect on the oofdhme
proceeding . . . Counseb erroramust be ‘so serious as to deprive the defendant of a fair trial, a
trial whose result is reliable.Richter, 562 U.Sat104(citing Strickland 466 U.S. at 68{)nternal
citations omitted)As the Supreme Court explained,

In making this determination, eourt hearing an ineffectiveness
claim must consider the totality of the evidence before the judge or
jury. Some of the factual findings will have been unaffected by the
errors, and factual findings that were affected will have been affected
in differentways. Some errors will have had a pervasive effect on the
inferences to be drawn from the evidence, altering the entire
evidentiary picture, and some will have had an isolated, trivial effect.
Moreover, a verdict or conclusion only weakly supported by the
record is more likely to have been affected by errors than one with
overwhelming record support. Taking the unaffected findings as a
given, and taking due account of the effect of the errors on the

remaining findings, a court making the prejudice inquiyst ask if
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the defendant has met the burden of showing that the decision
reached would reasonably likely have been different absent the
errors.

Strickland 466 U.S. at 695-96.

The Supreme Court instructs a court need not address both componentseaffeative
assistance claim “if the defendant makesresufficient showing on one3trickland 466 U.S. at
697.“If it is easier to dispose of an ineffectivenedaim on the ground of lack cfufficient
prejudice, which we expect will often be smatcourse should be followedld.

a. Prosecutor’'s RemarksDuring Opening Statement (Grounds Six, Seven, Eight, Nine)

In Ground Six of the Petition, Petitionargues his trial counsel was ineffective when he
failed to object to prejudicial remarks made bg tprosecutor during his eping statements.
Specifically,the prosecutor allegedly said Petitioner is “kind of the head guy in this thing. Thought
that the victim was trying to move hinuband take over his busines#’Ground Seven of the
Petition, Petitioner alleges trial coungailed to object to remarks by the prosecutor in opening
statements aboudretitioner’'sinvolvement in illegal drug traffickingn Ground EightPetitioner
contends trial counsel was ineffective when he failed to olpdbe prosecutos statementhat
“Petitioner thought that the victim trge[sic] to kill him. Thereby, implying a false motive.”
Finally, in Ground Nine, Petitioner assectaunsel rendered ineffective assistance when he failed
to object to prosecutordaim that Petitioner hagreviously threatened the victim.

On PCR appeal, the Appellate Division rejected tlygeands for relieaind affirmed for
essentlly the reasons stated by the PE&urt. Maples 2009 WL 90184 3at *3. The PCR court
stated the following with regard to the claims about the prosecutor's comments

Defendant's contentions, therefore, do antount to ineffective
assistance of counsel in the®urt's view under thétrictland
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[sic]/Fritz standard. Defendaris argumets that trial counsel failed
to object to prejudicial remarks by the prosecutionojmening
statements has already been adjudicaspdcifically by the
Appellate Division and is procedurally barred under Rule 22-5.

Appellate Division specificajl found therewas no error in these
statements. They specificablgldressecditheir decision that in fact
counsel andhe court and all of the withesses were very carrabtil
to make any reference to any type of crimeraterprise in any way,
shape or form. And found thafuite frankly, that they went to great
lengths to talkalout a business venture without conjuring up any
thoughts of untoward or illegal activity on the partteé defendant
or his co-defendants in their, quote unquote, business eentur
The defendant seems to submit that {lsat], the colloquialisms
used inthe presence of the jury would conjure up nothing except the
inescapable conclusidhat the prosecutor was referring to a drug
trafficking business or some other type ilegal activity. The
Appellate Divisionspecifically addressed thosencerns and in that
issue and ruled against thefendant in that regard. The matter is
not cognizabléere.

(PCR Tr., Resp't's Br., Ex. J, (Dkt. No. 16-12) at 9:16-10:25.)

Petitioner has not shown the state court's holdiwgs contrary to, or involved an
unreasonable application of, clearly establisBegreme Courtnecedent; nor was the decision
based on an unreasonable determination of the facts in light of the evidence presentgdta the
court proceedingWith regard to Petitioner’'s claims that counsel failed to object to comments
about his “business dealings” and “drug traffickintdpé Appellate Divisiorspecifically held on
direct appeal thathe prosecutor and witnesses “scrupulously” refrained from mentioning
Petitioner’'sinvolvement with drug dealingMaples No. A-6934-03T1.Since there was no
mention of drug dealing by the prosecutor, trial counsel cannot be deemed iveefictailing
to object, as there was nothing to which he could have obj&itadarly, there was no prejudice

to Petitionemwhen counsel failed to object to any referencBdttioner being the “head guy” of
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the business, since there had been no reference toubi@ébs” beinglrug trafficking.Rather,
Petitione had only been identified as the head of the business chwvihevictim and he were
involved.Certainly,being identified as the head of a business cannot be deemed prejudicial

With regard tdheprosecutor’s alleged comments about Petitioner’s state of mind and prior
bad acts,lte Appellate Division, on direct appeal, determined that discussion of the ewelmg le
up to the murder, specifically the thteallegedly made by Petitionand possile motive were
permissble. Maples No. A-6934-03T1(“[T] estimony concerning earlier threats by defendant and
co-defendants to kill the victim or to have him killed, astdtements by dehdant that would
explain his motive for thkilling, constitutedooth evidence of a continuing conspirackiibthe
victim and part of thees gestae . . ). In light of the fact thathe Appellate Division found this
evidence admissible, counsel cannot thereafteteleenedneffective for failing to object to the
prosecutors comments.The state court properly rejected Petitioner’'s ineffective assistance of
counsel claims on these grounds. AccordinbbBheas relief is denied.
b. Trial Counsel’'s Remarks During Opening Statement (Grounds Ten and Eleven)

In Ground Ten, Petitioner alleges trial counsel prejudiRetitioner by describing him as
a “fearful mari in his openingstatementsin Ground Eleven, Petitioner allegé$al counsel
prejudicedPetitioner byreferring to the trial as a showetitioner aised these arguenss in his
first PCR petitionthe PCR Court denied reliednd the Appellate Division affirmed the denial.
(Dkt. No. 16-12, at 9:16-15:)0Maples 2009 WL 901843, at *3-4.

As correctly argued by the State during the PCR proceedmmgsgcounsel’s comments
were in no way prejudicial, psecially when taken in context.ounsel stated the following:

What the prosecutor doesn't tell you and wthat evidence will
show is that on Friday nighafter this alleged incident happened in
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Yonkers,the victim gets in the car with his halfbrothanth my

client and they are going to garty. And not only do they do that

on Fridaynight where they get stopped by the police, ymal will

hear about that, they do it on Saturaaght. And thevictim is so

terrified of my client héoans him his car. After they drop effthey

are dropped off at the hotel on Saturday nilgatis so afraid to party

on Friday and Saturdathat he gets back in the car with him on

Sundaymorning because he is tdéied that my guy ishreatening to

kill him. You are going to havi figure all this out.
(Resp't’s Br., Ex. L, State’s PCR BDkt. No. 19-15) at 1}i(quoting Trial Tr5T, 37:2438:13).
It is clear ounsel wa®eing sarcastic and making a poitten he implied the victim was terrified
of the Petitionesincethe victimhadvoluntarily chosa to socialize with Petitioner in the days
following Petitioner’s threatThe state court properly rejected this claim lbiseacounsel as
acting objectively reasonabénd Petitioner did not suffer any prejudice.

With regard to counsel’s other allegedly objectionable comment, he stated ¢iwerfgll

during his opening:

So | know you are going to have to listerfite lawyers. And that

may be a fate worsthandeath. But there ifsic] five pretty good

lawyershere. There is a great judge. And I'm goinggk you to sit

back and enjoy the show, sodpeaklt is a murder case. Someone

died. It is not a show.
(Dkt. No. 1915, at 12(quoting Trial Tr5T, 39:639-12).)Taking the comment in context, counsel
wasacting reasonablyHe used colloquial phrasing to appeal to the jury, but also made it clear he
was not making light of the situatiolloreover, Petitioner suffered no prejudice becaudaisf
innocuous choice of wordSince Petitioner cannot meet either pron§itoickland the state cati
appropriately denied relief.

c. Plea Agreement (Ground Twelve)

In Ground Twelve, Petitioner alleges trial counsel rendered ineffecti@asce when he
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failed to obtain a plea agreemenhis argument was raised in Petitioner's PCR petition, where it
was rejected by the state cauBpecifically,the Appellate Division statedT here is no evidence,
however, that the State was interested in plea negotiations or was at anyefaueg to offer
defendant a plea agreeméntlaples 2009 WL 901843, at *3etitioner has not shown that the
state court’'s holding with regard to this claim wamtrary to, or involved an unreasonable
application of, clarly establishecsupreme Court precedent; nor was the decision based on an
unreasonable determination of the facts in light of the evidence preésentlee State court
proceedingln fact, it is clear counsel acted reasonabiyg Petitioner did not suffer any prejudice

as a result of counsel’s failure to obtain a plea agreement because, as stated IpeliageAp
Division, therewas absolutely no evidence the government had any interest in entering into a plea
bargainwith Petitioner

d. Arrest Warrant and Indictment (Ground Thirteen)

In Ground Thirteen, Petitioner alleges trial counsel was ineffective fandaii argue the
arrest warrantand indictment weralefective. In support, Petitioner argues counsel “never
motionedo have [Petitioner’s] arrest warrant, and subsequent indictment, dismissedindack
of probable causePetitioner raised this argument in his PCR petition, and the PCR court found
it lacked merit:

Defendant further claims counsel wasffective for failing to argue
that the indictmenshould have been dismissed because it lacked
probablecauseWell, that's exactly what an indictment is.@Grand
Jury has reviewed the evidence presented arfdcinfound there
was probable cause to believe thatieme had been committed and
the persons namembmmitted the crime. That's what a true bill of
indictment is. So, it is impossible by definition f@matter thas

been indictedd lack probable causecause the sole purpose of the
Grand Jury is taletermire that probable cause exists.
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To require his counsel to make that argumentin fact not

ineffective assistance of counséind in fact in this case trial

counsel did move to dismigke indictment. And that application

was deniedApparently, the deferaht feels that it was ineffective

assistance of counsel to lose that motion. That's not so.
(Dkt. No. 1612, at 11:1512:8.)As correctlyarticulatedby the state court, Petitioner’s ineffective
assistance of counsel claim this ground is without meritrial counsel did in fact move to have
the indictmentdismissed, the very act which Petitioner is now alleging counsel failed to do.
(Resp’'ts Supp. Br., Ex. 2, Motion Tr(Dkt. No. 232).) Since trial counsel did challenge the
indictment clearly Petitimer cannot meet the first prong $trickland The state court’s holding
with regard to this claim was noobntrary to andlid not involvean unreasonable application of
clearly establishe®upreme Court precedent; nor was the decision based anreasonable
determination of the facts in light of the evidence presented in the State courtdprgcee
Accordingly, rabeas relief is denied.
e. Severing of CeDefendants (Ground Fourteen and Twenty (b))

In Ground Fourteeandsubsection (b) of Grountiwenty, Petitioner alleges trial counsel
rendered ineffective assistance when he failed to have {tiefeadants severekh support of this
ground, Petitioner argues that “if it appears that a defendant is prejudiegdibgerof offenses
or defendants, the defense should motion to have the defendants sevetédrier raised this
ground in his PCR petition and both the PCR court and Appellate Division rejected ihastwit

merit.

The defendant claims counsel was ineffextor failing to move to
sever the defendants at trial.

Again, trial counsel did raise this issue for severanceedaction
after the Miranda hearing regarding theo-defendant Santos’
statement to policeAnd thetrial court ruled that the statement
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would be admissible but would not permit any references

implicating any of the calefendants. &only aredacted statement

was admissible.

So counsel in fact made the appropriapplications that the

petitioner says he failed tmake. He didn't like Judge Turnbash

ruling. Butthose issues have been adjudicated on direct appeal and

are not cognizable here.
(Dkt. No. 1612, at 9:1615:10.)As correctly articulated by the state court, Petitioner’s ineffective
assistance of counsel claim on thgssund arewithout merit.Trial counsel did seek to have the
co-defendants severed and though he was not successful, -thefecalant’s statement was
redacted so as to remove any reference to Petiti®mae counsel sought the very relief Petitioner
is claimng he failed to seek]early Petitioner cannot meet the first prongutickland The state
cout’s holding with regard to thes#aimswas notcontrary to andlid not involvean unreasonable
application ofclearly establishe@®upreme Court precedent; nor was the decision based on an
unreasonable determination of the facts in light of the evidence presented in thedorat
proceedingAccordingly, habeas relief is denied these grounds.
f. Prosecutor's Remarks During Closing Statement(Grounds Fifteen and Twenty (c), (d))

In Ground Fifteen, Petitioner alleges trial counsel rendered ineffectisstame® when he
failed to argue the prosecutor was shifting the burden onto the dd¥ansepreciselyPetitioner
assertghatin his summationthe prosecutor questioned what motive a state witness would have
to lie about Petitionedn Grounds Twentyc) and (d), Petitioner alleges counsel was ineffective
when he failed to object to the prosecutor’s statement during closing remarks thefetise had
an obligation to call Sergeant Isnardi “as proof that Isnardi would not have coremb8eageant
Hayes’ testimony regarding Santos’ statement” and when the prosecutor vdochtdo:

truthfulness of SergeaHayesPetitioner raised these claims in his first PCR petition, which were
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summarily denied by the state courts.

Petitioner has failed to meet either prondgstrickland As detailed by the government in
the PCR appealjuring his summation, the pesutor stated the following with regard to the
testimony of state witness Hakeem Shabazz:

Now what possible reason in the world wolddkeem Shabazz
have to make that story up abo@tegory Maples and Marvin
Worthy and Renat8antos? You haven't heard amerd, didn't hear
one question on cross examination about vloaie he has to pick
with any of them. Not one.

(Dkt. No. 19-15, at 12 (quoting Trial Tr. 10T, 94:13-94)18)
With regard to Sergeants Hayes and Isnard, the prosecutor stated the following

There have been a lot of other things tieate been said here today.
Mr. Kinarney just flatoutaccused &rgeant Hayes of lying. Where
is thetape™Well, he can't take a tapen€e Santos says, “I'm done
talking,” he cant say anything else to hinthat's just the way it is.

He says you havéo take Hayesword for it? Well, you heard
Sergeant Hayes tell you yesterdaya couple of days age excuse
me-- that once Santdsld him what happened, he brought Sergeant
Isnardiback in the roomand Santos repeated it in front@grgeant
Isnardi.

Now, do you think for one second that if Mr. Kinarney thought
Sageant Isnardi was going to say something different tleageant
Hayes said, havouldn't have brought hirm here? And if Hayes
wasgoing to lie about it, sincas Mr. Kimarney reporteaut this
morning, his repontvasn’tfilled out for aboutseven or eight days,
why wouldnt he doctorup the motive about who was getting run
over inPhilly?

Because by then, he knows, at least flBanber and from both
Shabazz brothers, that it Wslsples who claimed he had a problem
with the victimtrying to kill him in Philly, not Santos having that
problem. So if you areaing to lie about it, why notimplicate
Maples through Santos, and make stwiesall match up?

(Resp’t’'s Supp. Br., Ex. 11, Trial Tr. 11T (Dkt. No. 23-11), at 106:5-107:7 (May 13, 2004).)
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Certainly, thesestatemergdid not improperly shift the burden to the deferiRather the
prosecutor was simply summariziagidencesupportinghe testimony from the state’s witnesses.
Declining to object to suchtatemerg is how any objectively reasable attorney would have
acted.Moreover, Petitioner suffered no prejudice based on counsel's decision not to Dingect.
jury wasinstructed and well aware that the state had the burden to prove Petitionersi@uilt a
thesestatemergby the prosecutor during his closing argument did not in any way shift that burden.
The state courts properly egted Petitioner’s claim on thegmunds Accordingly,habeas relief
is denied.

g. Lesser Included Charges (Ground Sixteen)

In Ground Sixteen, Petitioner alleges trial counsel rendered ineffestsigtance when he
failed to request lesser included charges of passion/provadagtioner raised this issue in his
PCR petition and both the PCR court and the Appellate Division denied relief. As thed®@R C
explained:

Lastly, the defendant argues that counsel inaffective for failng

to request a lesser includetfense. And, again, while the record is
in starkcontrast to this argnent, he still puts forth thiecause he
objected that the charges of lesser includi#dnse were actually
given.

While discussing the charges counsel stated,| quote, | reviewed
the charge wh my client. Youhave included lesser included
offense charges dadggravated manslaughter and reckless murder
under thecount of murder. In nine out of 10 cases, judgepuld
ask for the charge. And | think the judge wogik it even if | didn't
ask.My clients doesn't warthose charges. ®are having a little
dispute &outthat, but my client is of the opinion that it is, quite
frankly, all or nothing.

There is an indication that based upondtate's theory of thisase
this was a planned murdefThis wasn't passion provocation. This

wasn't areckless shooting to constitute aggravateahslaughter.
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This was a planned murder. A purposeiod knowing murder. And
that's the state's case.

Now he comes before this court and he sdys,counsel was
ineffective because he didn't request the lesser included charges
including passion provocation manslaughter.

Now, I've heard some pretty ridiculoasguments before, but this
one rises to the level absurdity to be considered by this court.

(Dkt. No. 16-12, at 12:23-14:1.) The Appellate Division found thaetjarding the failure to
seek a lessancluded offense charge, the trial record reflected that it was defendamt's twho
forego those charges, apeatly against counsel's advicéfaples 2009 WL 901843, at *3-4.

As articulated by the state courts, the record establishes that trial countal waseek
lesser included charges, but Petidgohimself refused to allow iRetitioner cannot now argue his
counsel was ineffective for failing to request sgblargesAny objectively reasonable attorney
would have acted similarly. Petitioner cannot meet the first prong &ttluklandtest, therefore,
the state courts propgrtienied relief on this ground.

h. Sentencing (Ground Seventeen)

In Ground Seventeen, Petitioner alleges trial counsel rendered ineffesistamse when
he failed to aggressively argue on behalhsf client during sentencing. To support this claim,
Petitioner asserts thaduring his sentencing hearing, counsel failed to “diligently and
aggressively” argue for a lesser senteriaged to raise mitigating factors; and pointed out his
client will “probably commit another crimePetitioner raised thiissue in his PCR petition aitd
was summarily denied by the state courts.

Even if the state aurts had acceptedPetitioners assertions and fountbunsel acted

unreasonably during sentencing, Petitioner cannot meet the prejudice pStrgkiand He
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was found guilty offirst-degree murder pursuant to N.J.S.A. 2C311vhich carries with it a
mandatory minimum sentea of 30 years, with 3@ears of parole ineligibilitySeeN.JS.A. §
2C:11-3b)(1) (“[A] person convicted of murder shall be seoégh . . by the court to a term of

30 years, during which the person shall not be eligible for parole, or be sentenspddiiaterm

of years which shall be between 30 years and life imprisonment of which the pelssarshe80
years before beingligible for parole’) Since Petitioner received a sentence of 30 yeahs30
years of parole ineligibilitythe minimum sentence he could receive for a murder conviction, he
clearly suffered no prejudice as a result of trial counsel’s alleged ermimg dantencing.

i. Interaction with Law Enforcement (Ground Eighteen)

In Ground Eighteen, Petitioner alleges trial and appellate counsel rendefiedtive
assistance pursuant tState v. Ruel75 N.J. (2002)” when they failed to argue Petitioneglsts
were violated when law enforcement oifils spoke to him at the jalPetitioner raised this claim
in his PCR petition and was denied by the state couiffie Law Division stated:

Lastly, the defendant argues that Appeltzdansel failed torgue a

sixth Amendment rightounsel was violated when law enforcement

agents wentto speak to him while he was incarcerated. The

statement is unsupported by any of the evidencdaiisdo address

how his rights were violated, or how this in any way aédcor

caused him prejudice in thdal. The bear [sichssertion without

more does not rise to a level of ffextive assistance of counsel.
(Dkt. No. 1612, at 9:1615:10.)In its opinion upholding the lower court, the Appellate Division
stated “No evidence of record supported defendant's claim that his Sixth Amendment right to
counsel was violated when law enforcement agents spoke to him while intatcerareover, as

the PCR court noted, defendant ‘fail[ed] to address how his rights were violated, or fiomv thi

any way affected or caused him prejudice in the tridaples 2009 WL 901843, at *3-4.
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Petitioner has not shown that the state court’s holding with regard to this claconasy
to, or involved an unreasonable application ofadieestablishe@®upreme Court precedent; nor
was the decisiobased on an unreasonable determination of the facts in light of the evidence
presentd in the State court proceedinghe state courts properly examingails argumentand
determined Petitioner has not established counsel acted objectively ual@gsofailing to raise
this issue on appeal; nor did he establish he suffered any prejudice whatsoevesudsd re
counsek failure to raise this issu8ince he cannaheeteither prongf Strickland the state courts
properly denied him relief on this ground and this Court will deny habeas relief.

] Inadequate CrossExamination (Ground Nineteen)

Finally, in Ground Nineteen, Petitioner alleges trial counsel rendeeffdctive assistance
when he failed t@sk certain questions on cressamination; namely, he failed taddress that
clothes given to woman were not tested for gun powderliis Reply, Petitioner clarified his
argument, stating that “the clothes give Ms. Ann Cromartie frorfSteven] Bennetfor a ride
to Irwin’s house wafsic] nottested fun [sic] gun powderFhere was [sic] bullets at the scene that
didn’t match the two guns given to Officer’s [sic] by Barber so those datheuld have been
tested from Bnnett to see if he had a gu(Reply 6.)

Petitioner cannot meet either prongSifickland It is unclear what questions Petitioner
felt counsel should have asked durangssexamination and to what witness the questions should
have ben directedMoreover, it is mere speculation on the part of Petitioner that the clothes

contained any gun powder residue and even if it did, how that would prove Bennetyinad a

8 As discussed more fully below, Steven Bennett is an individual whopvesent during the
commission of the crime.
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Finally, Petitioner has not asserted any prejudice he sufferedemilh ofthe failure to cross
examine an unspecifiagitness on this issu®&ecausePetitioner has failed to meet either prong
of the Stricklandtest habeas relief will be denied on this ground.

k. Failure to Call Witness (Ground 20(a))

In subsectiond) of Ground Twenty of his Petition, Petitioner argues his trial counsel
rendered ineffective assistance when he failed tdstallen L. Bennett as atwess.In his Reply,
Petitionerargues Mr. Bennett would have testified that James Irwin and Ernesto,Badbethers
who were present during the incident, were responsible for the shooting of the Rietitioner
raised this issue in his first PCR petition ahé state courts denied reliegpecifically, the
Appellate Division stated'Defendant's contention that a withess named Steven L. Bennett would
have testifiedhat two other individuals were ‘responsible for the shooting of [the victimhot
supported in the record; tlegore, the claim that counsel was ineffective for failing to call Bennett
to testify at trial is without merit.Maples 2009 WL 901843, at *3-4.

Here, Petitioner has not shown the state court’'s holding with regard to this claim was
contrary to, or involved an unreasonable application of, clearly established Supreme Court
precedent; nor was the decisimased on an unreasonable determination of the facts in light of the
evidence presented in the State cqudceedingThe state counproperly determinedetitioner
had not met either prong tife Stricklandtest There was nothing in the record to indicate Steven
Bennett would have provided such exculpatory testimangsuch unsupported statements by

Petitionemnwere insufficient taestablish that counsel was ineffectfrelabeas relief will be denied

% In his Reply, Petitioner does provide a copy of a report from the Ocean CoungégiRors’

Office containing notes from an interview with Steven Bennett conducted on NovaMi2803.

(Pet'r's Reply (Dkt.No. 171), at Da3436.) During that interview, Mr. Bennett indicated that,

while he was running from the scene of the crime, he also saw the victim runrtiniinwjtas
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on this ground.
2. Evidentiary Issues (Grounds One and Two)

In the first ground of the Petition, Petitioner argues the trial court improptdywed
testimony regarding a priancident betveen the victim and PetitioneAt trial, evidence was
introduced which established thRgtitioner“was also involved in an incident during the early
morninghours of April 26, in which another atefendant held gun to[the victim's] head and
only desisted from shaog him afterdefendant ordered him not tdVfaples No. A-6934-03T1
In the second ground of the Petition, Petitioner argues the trial court improp@sgdikevidence
that indirectly indicatethe crime was drugelated Both grounds were raised on direct appeal and
denied by the Appellate Division:

We conclude, adid the trial judge, that thevidenceconcerning the
events from April 25 through April 28, 200@rior to the murder,
did not constitute other crimes eviderfoe purposes of N.J.R.E.
404(b), and hence a Rule 104 heamvas not required pursuant to
State v. Cofield127 N.J. 328, 3381992). Testimony concerning
earlier threats by defendant acaldefendants to kill the victim or
to have him killed, andtatemats by deéndant that would explain
his motive for the killing, constituted both evidence of a continuing
conspiracy till the victim and part oflie res gesta&ee State v.
Long 173 N.J. 138, 154 (2002). Accordingly, we reject defendant's
contentionsfor the reasons stated in the cogent oogdinion of
Judge Turnbach, set forth on the record on May 4, 2004.

We also reject defendastcontention that the Statenproperly
placed other crimes evidence before the jurydbsrring, implicitly,

well as Mr. Irwin, another individual who was present. However, Mr. Bennett sadyistated
that he did not see who shot the victim. Additionally, Mr. Bennett had previously told police a
different story about the events of that night, which included a statement that hehias a
building with a woman when the shots were fired andlidenot see anything. Based on the
conflicting stories given by Mr. Bennett, there is nothing to indicate wisatestimony would
have been, had counsel called him to the stand. Moreover, since both statements by Mr. Bennett
included the fact that he dibt see who had actually shot the victim, as well as the fact that it was
not even Petitioner himself who shot the victim, there is no indication that, but forltire fai
call Mr. Bennett as a witness, the jury would have had reasonable doubt reggaiiti
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to defendans drug dealing. We find, tthe contrary, that the
prosecutor and all of the Stagevitnesses scrupulously refrained
from any mention of defendan#ifeged involvement in illegal drug
sales. Any references the defendnt’'s enterprise were caully
couched in terms adefendant’s “businessdr even more obliquely
in terms of twhat [defendant’s] doing,”without describing the
nature of the business.

It is well-established that the violation of a right created by state law ogaizable as a
basis for federal habeas reli&stelle v. McGuire502 U.S. 62, 668 (1991)(“We have stated
many times thatfederal habeas corpus relief does not lie for errors of staté (gwoting Lewis
v. Jeffers 497 U.S. 764, 780 (1990)Accordingly, Petitioner cannot obtain relief for any errors
in state law evidentiary rulings, unless they rise to the |d\aetleprivation of due procespencer
v. Texas 385 U.S. 554, 5684 (1967)(“[T]he Due Process Clause guarantees fundamental
elements of fairness in a criminal trial . . . .&gcordEstelle 502 U.Sat 70.For a habeas petitioner
to prevail on a claim that an evidentiary error amounted to a deprivation of due pheceasst
show that the error was so pervasive as to have denied him a fundanfamtatial. Keller v.
Larkins, 251 F.3d 408, 413 (3d Cir. 2001).

Both of GroundsOne and Two in the Petiticallege violatims of state evidentiary rules.
Therefore to obtain federal habeas relief, Petitioner must show that theseonsldeprivedhim
of due procesdde cannot make such a showindnelstate court properly considertheé previous
incident between Petitioner and the victim and determined that ot constitute othecrimes
evidence but instead evidence of a continuing conspifRtioner has not shown that such a
determination was an error, never mind that it was an error that was sayeeasa® have denied

him a fundamentally fair triaPetitioner’s claim regardintipe “indirect evidence” that theime
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involved drugdikewise fails.As properly stated by the Appellate Division, the state trial court
was very careful to ensure that there was no mention of drugs during testianaythe fact that
drugs were not discussed, Petitioner certainly cannot establish that teexe g&raor which denied
him a fundamentally fair triaHabeas relief will be denied on both grounds.

3. Sufficiency of the Evidence (Gounds Three and Twerty-Five)

In Ground Three of the Petition, Petitioner argues that the trial court erred tvaeemed
his motion for an acquittal because there was no evideriged Petitioner to the crimé&round
Twenty-Five of the Petitionaises a nearly identicalaem. Petitioner raised this issue in his direct
appeal and it was summarily denied by the Appellate Division.

A sufficiency of the evidence claim is governedJagkson v. Virginia443 U.S. 307, 318
(1979).“[lln a challenge to a state criminabnviction brought under 28 U.S.C. § 225# the
settled procedural prerequisites for such a claim have otherwise been satiséegpplicant is
entitled to habeas corpus relief if it is found that upon the record evidence adducedatribe t
rationaltrier of fact could have found proof of guilt beyond a reasonable dddbat' 324;accord
McDaniel v. Brown558 U.S. 120, 12(2010);Eley v. Erickson712 F.3d 837, 847 (3d CR013).
Jacksorrequires

a reviewing court to review the evidencehe light mosfavorable
to the prosecutiorExpressed more fullythis means a reviewing
courtfaced with a record of historical facts that supports conflicting
inferences must presurawen if it does not affirmatively appear in
the recorethat the trierof fact resolved any such conflicts in favor
of the prosecution, and must defer to that resolution.
McDaniel 558 U.S. at 133rfternal citations and quotations omitfeskee also House v. Be8#47
U.S. 518, 5382006) (“When confronted with a challenge based on trial evidence, courts presume

the jury resolved evidentiary disputes reasonably so long as sufficienhexidapports the
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verdict”).
The SupremeCourt emphasized that “the standarddoes not permit a court to make its
own subjective dermination of guilt or innocence.Jackson 443 U.S. at 320, n.13![A]
reviewing court must consider all of the evidence admitted by the trial’cagérdless whether
that evdence was admitted erroneouslylcDaniel 558 U.S. at 131g(otingLockhartv. Nelson
488 U.S.33, 42 (1988) and‘underJacksonthe assessment of credibility of witnesses is gelyer
beyond the scope of revieWwschlup v. Delp513 U.S. 298, 33(L995).The question is “whether,
viewing the evidence in the light mdsivorable to the state, it was objectively unreasonable for
the Appellate Division to conclude that a rational trier of fact could have found, beyond a
reasonable doulbhat [petitioner] was guilty . . . Kamienski v. Hendrick832 E App’'x 740, 747
(3d Cir. 2009).
Petitioner first raised this issue in his motion for acquittal at the close of the stete’at

trial. The court denied the motion, stating the following:

All right-Well, with regad to this matter,as counsel's aware, the

court accepttheevidence presented by the State, views it in its most

favorable light, and gives the State the benefitredsonable

inferences that can lskawn therdrom.

During the course of the trial here, to thest of my recollection,

I've heard testimonyfdhe Shabazz brothers, who were brothers of

the victim, with regad to a course of conduct involving the

defendants. Worthy, Santosand Maples and the victim, staig

three days prior to the mundef the victim.

The coursef conduct was rather violem nature, in that guns were

possessed by the defendants, two of the defendants, and threats were

exchanged, anithere was an indication that there was some concern

that one of the defendants thought the victim triegbtbim physical

harm in Philadelpia, and threats werexchanged and guns were

displayed starting three dagsor to April 28th. And that's the bes

of myrecollection.
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| have heard testimony that on April 28th tledendants Worthy and
Maples appeared at the Highpoiosbndominium complex in
Lakewood early in the morninghey spoke with Mr. Bdoer, a
State's witness, as welé the accusddwin in this case, allegedly
that'sthe testimow -- and there was some discuss, even atthizdt
point by the defendant with Worthy aloihe events three days
earlier, and the fact that, you know, violenoeuld be done to the
victim in this case.

Worthy and Maples left and went| think it was Worthy who
returned in the Acura. They loeftin the Jeep. \Withy returned

in the Acura. Thre wastestimony that Wirthy then, along with
several othergcluding Mr. Barber, went and retrieved a handgun
at Winteringham Village in Toms River, andtuened to the
Highpoint area.

And there was testimony that, shotihereafter, the green Jeepsva
again in the parking lot of the Highpoint complex, and in the green
Jeep was thelefendant Worthy with the defendant Santos. The
defendant Maplesntered the Jeep, and there tessimony that the
shots were fired and that the victeame out of thdeepand started

to run, not very wellapparently, having been shot,datihat the
defendantSantos then pursued him and kept shooting at him until
he fell dead.

Once again, it's not up to the court to pagsn the credibility of the

evidence, buimerely b note the presence of evidence and that it is

sufficientin nature to justify submission of the case tgtng along

with all the ballisticsinformation and other items that have been

admitted intcevidence.

So, all of the motions are denied.
(Trial Tr. 10T, Resp’t'sSupp. Answer, Ex. 1(Dkt. No. 2310) at50:10-52:12.)The Appellate
Division summarily affirmed.

Looking at the evidence in the light most favorable to the prosecution, the trial cour

properly found that there was a credibilisguieregarding the testimony of Mr. Barber which the

jury needed t@valuatelt was not up to the court to make toeedibility determination; rather the
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court onlyneededo find the existence of sufficient evidentw a rational trier of fact to find
Petitoner guilty beyond a reasonable douaving made that finding, the court properly denied
Pettioner's motion for acquittal.Thus, the New Jersey court's adjudication of Petitioner's
sufficiency of the evidence claim was not contrary to, or an unreasaygilleation ofJackson
and its progeny, and Petitioner is not entitled to habeas relief on Grounds Three andFiventy
4. Confrontation Clause (Ground Four)

Ground Four of the Petition raises a claim under the Confrontation CRaestoner
alleges thahis rights were violated when the trial court limited his abilitygt@stion a state
witnessat trial During the crosexamination ofstate witness Detective Scott Freyforensic
crime scene process@etitioner’s attornegttempted to ask whether he was “awaré dnaApril
28, 2002, the Sundayf the shooting, that Mr. Maples' sister's boyfriend lisgdheHigh Point
apartment building?(Resp’t'sSupp. Answer, Ex.,6tate v. MapledNo. 0209-1247 (N.J. Super.
Ct. Law Div. 2007), Trial Tr. 6T (Dkt. No. 238}, atl14:25.) The prosecutor objected on the basis
of relevancy and assuming facts noeundenceld. The trial court sustained the objection and the
following transpired at sidebar:

THE COURT: First of all, | sustained the objection, becaubke i

going torespond, it would necessarily be a hearsay response, unless
he lived there too. jouwant to ask him that, whether he lived there
too, if he knows anybody else that lives thgmu can get a
foundation that way. But other than that, its goingeédbarsay.

MR. ZAGER: Well, | would think, Judge - -

MR HEISLER: Judge, I'm pretty sure the detective has no idea. And
Mr. Zager putting out this fact of, Are you aware of wheth

somebody lives in this . he's trying taell the jury that's a fact.

THE COURT: Sure. That's something that will have to come in his
case.
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MR. HEISLER: Yeah.

MR. ZAGER: | think I'm entitled to ask the question knowing that
there may besomebody on the witness stand who is going to testify
he's aware of it.

MR. HEISLER: What relevance does it make whether he's aware of
it or not?

MR. ZAGER: | don't care he's- he's going to argue to the jury Mr.
Maples'van was there, and this whole thing was set up. And I'm
certainly allowed to questiamme- -

THE COURT: You could produce evidence, “Oh contrairas’they
say; right?

MR. ZAGER: | should be allowed to do it through his witnesses,
too.

THE COURT: Yes, hearsay
MR. ZAGER: Judge - -

THE COURT:- - unless he talked to Gregory Maples, and Gregory
Maples saidsomething.

MR.ZAGER: If he's- -
THE COURT: Even then it might be salérving.

MR. ZAGER: I'll note my objection.

(Id. at 115:14116:25.)Petitioner raised this issue on direct appeal, but it was summarily denied

by the Appellate Division.

“In all criminal prosecutions, the accused shall enjoy the righto be confronted with

the witnesses against him . . . .” U .S. Const. AmendTk& right is secured for defendants in

state as well as federal criminal procegdiby the Fourteenth Amendme&ee Pointer v. Texas

380 U.S. 400403 (1965).The protections of the Confrontati Clause necessarily include the
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right tocrossexamination of a withesSee Smith v. 1llinojs390 U.S. 129, 13(1968).The scope
of such crosgxamination is, generally, that broad and basic information cannot be excluded; for
instance, where credilily is at issue, the trial court cannot ordinarily prohibefendantrom
inquiring into a winesss identity and residencé&eeid. Such questions are “not only an
appropriate preliminary to the cresgaminaion of the witness, but . [are] an essential step in
identifying the witness with his environment, to which cresamnation may always be
directed.”ld. at 132 (quotingAlford v. United State282 U.S. 687, 6981931)).In other words,
the defendanmust be able “to make a redofrom which to argue [that the witness] might have
been biased or otherwise lacked that degree of impartiality expected of a witiness &t.

However, the right to crossxamination is not without limits, as “the Confrontation Clause
guarantees aopportunity for effective crossxamination, not crossxamination that is effective
in whatever way, and to whatever extent, the defense might vidgttaivare v. Fensterei74
U.S. 15, 2q1985).Thus, the scope of croexamination regardinggarticular line of inquiry falls
necessarily “within the sound discretion of the trial court,” and “it may esergireasonable
judgment in determining when [a] subject is [inappropriata]ford, 282 U.S. at 694 [T]rial
judges retm wide latitude . . to impose reasonable limits on such cresamination based on
concerns about, among other things, harassment, prejudice, confusion of the issusgshisjwvi
safety, or interrogation that is repetitive or only marginally relevVddelaware v. VarArsdall,
475 U.S. 673, 679 (1986).

Petitioner only raises this ground based on a violation of state evidence rules:grdow
the violation of a right created by state evidentiary law is not itself cognizahl&ais for federal

habeas reliefSee Ested, 502 U.S. at 6468. Moreover, even if the Court were to puene
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Petitioner intended to raise adrontation Clause violatioheis still not entitled to habeas relief.
The limitation ofDetective Frey'srossexaminationregarding an issue completely unrelated to
his testimony, which alsassumedacts not in evidenceyas well within the discretion of the trial
court. Further, the state court ruling was not contrary to, and did not involve anomatdas
application of, clearly established federal law. Accordingly, this ground for fabkeef is denied.

5. lllegal Sentence (Ground TwentyOne)

In Ground TwentyOne of the Petition;Petitioner challenges his sentence of 30 years
minimum and 3§ears maximum as illeghkcause both his minimum and maximunthelowest
guantity and highest quantity cannot expire astimae times. In fact, due to the judge’s application
of NERA andits 85% provision, the max term would expire in 25 %2 yeafdll 4 2 before the
minimum?”

Absent a claim that a sentence constitutes cruel and unusual punishment jrblyibie
eighth amendment, or that it is arbitrary or otherwise in violation of due prabedsgality and
length of a sentence are questions of state law over whicBahig has no jurisdiction under 8
2254.See Chapman v. United State80 U.S. 453, 465 (1991) (holding that under feldiena,

“the court may impose . whatever punishment is authorized by statute for [an] offense, so long
as that perity is not crueland unusual . . . and so long as the penalty is not based on an arbitrary
distinction that would violate the Due Process Clause of the Fifth Amendnsed also Grecco

v. O'Long 661 F.Supp. 408, 415 (D.N.1987).Here, Petitioner was convicted ofdfirdegree
murder and received the lowest possible sentence for said gridex New Jersey lavwsee
N.J.S.A. 8§ 2C:113(b)(1) (“Murder is a crime of the first degree but a person convicted of murder

shall be senteced . . . by the court to a term of 30 years, during which the person shall not be
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eligible for parole, or be sentenced to a specific term of years which shalinseb&0 years and
life imprisonment of which the person shall serve 30 years before bigyitgeefor parol€?)
Certainly, thissentenceloes not violate hikederal constitutional rightélabeas relief is denied.
6. PCR Issues (Grounds Twentfhree, Twenty-Six)
In Ground TwentyThree of the Petition, Petitioner argues that PCR cothsehs

ineffecive for failing toraise the following errors committed by trial counsel

A: Counsel never investigated independent eyewitness Ms. Barbara

McKinnon who’s [sic] statement would have impeached

prosecutor’s star withess Ernesto Barber.

B. Counsel [sic] failure to investigate Ms. Ann Cromartie after she
was in contact with Steven Bennett after the shooting.

C. Counsel never crogamine cedefendant Marvin Worthy and
Renato Santos. Worthy at trail [sic], Santos at hearing.

D. Counsel never argue [sic] a third party guilt when counsel had
essatial evidence of other parties that committed said crime.

E. Counsel never ask [sic] for a mistrial when a police officer was
allowed to read a statement from adefendant that wegsut off]

F. Counsel never objected to State’s witness Ernesto Barber
testifying in front of the jury in prison clothes and the prosecutor’s
references in closing arguments.

G. Counsel never investigate [sic] residing [sic] judge havirg ex
parte communication with a juror over the phone.

(Pet.y 12(23).) In GroundTwenty-Five, Petitioner challengeise PCR court’s determination that

his second PCR petition was procedurally batneder state court rules

10'In the Petition, it was not clear as to whether this claim was brought againsppilate or
PCR counsel. Petitioner lists all three, but then underlines only PCR counsel. Hawehisr
Reply, Petitioner clarifies, stating that “PCR counsel was ineffective flingfao raise that
counsel failedto . . ..” (Dkt. No. 17, at 7.)
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As set forth in this Opinion, &itioner is entitledo federal habeas relief for violations of
the Constitution, laws dreaties of the United StateSee28 U.S.C. § 2254 (alClaims based on
stake law error are not cognizab®ee Estelle502 U.S. at 6469. Furthermore, “the federal role
in reviewing arapplication for habeas corpus is limited to evaluating what occurred in therstate
federal proceedings that actually led to the petitioner's conviction; wtiatred in the petitioner's
collateral proceeding does not aritdo the habeas calculatiorHassine v. Zimmermaa60 F.3d
941, 954 (3d Cir.1998); see also Lambert v. BlackweB87 F.3d 210, 247 (3d Ci2004)
(“[H]abeas proceedings are not the appropriate forum for Lambert to pursus of&rror at the
PCRA proceeding.”); 28 U.S.€.2254i) (“T he ineffectiveness or incompetence of counsel during
Federal or State collateral pasinviction proceedings shall not be a ground for relief in a
proceeding arisingnder section 225%.

Therefore,Petitioner's claim thahis PCR counsel was ineffective for failing to advance
his claims regarding trial counsel’s performance and his claim that the PCReo®d in its
application of New Jersey court rules a@ properly before this Court as grounds for habeas
relief. Accordingly, these clais are deniedSeeDavis v. New JerseWo. 125748, 2014 WL
2615657, at *17 (D.N.J. June 12, 201)eeland v. WarrenNo. 115239, 2013 WL 1867043, at
*4 n.2 (D.N.J. May 2, 2013).

7. Prosecutorial Misconduct (Ground TwentyFour)

In GroundTwenty-Four, Pétioner raises a claim for “prosecutor misconduct in violation

of the defendant’s fourteeth [sic] Amendment of the U.S. and N.J. constituiret.”] 12(24).)

In support, he states only that the “prosecutor’s withesses made myriaestst to police

36



officers and subsequently ainged what they said at triald. In his Reply, Petitioner provided
more information:

Halim Shabazz testifies to an incident in Yonkers Nbow
Petitioner and Gdefendants pulled guns on him andvieim and
threatened them, well he told Officer Vincent Frulldne Officer
testified to what he told him, that he was sleep the victim told

him the next day (Exhibit Rortion ofindictment Hearing. And the
Prosecutor that was prosecutihg case was the prosecutor at that
Indictment Hearing. Ernes®arber even admitted to lygrto police

and jury. This waseryimproper misconduct for a representative of
the Law to engage. The Prosecutors job is to prosecute guilty
person's inviolation of the Law, not Innocent person's that are
supposeto be protected by the Law. No one said they'd seen
Petitionerget into an Acura and leave the area but, State's Witness
Barber,No Corroborating Witness. But there is a few witnesses that
sawBarber come from where thectim lay shot and left in higuck
(Exhibit H). The Prosecutor knows these fattg Prosecutor used
false information and knew the informationlkie false. Therefore
committing Misconduct in violation of thBefendant's rights tha
are guaranteed unddre U.S.Constitution.

(Reply 8.)Petitioner raised this issue in his second PCR appeal, which the Appellate Division
denied agprocedurally barredMaples 2011 WL 2749682, at *2

Federal habeas review is limited to determining whether the prosecutor's cosmuct “
infected the trial with unfairness as to make the resulting conviction a denial @iratess.”
Donnelly v. DeChristoforo416 U.S. 637, 643 (1974n making this determation, courts must
examine the entire proceedings of the cakeCourts must consider the prosecutor's conduct, the
effect of curative instructions, drthe strength of the evidenddoore v. Morton 255 F.3d 95,
107 (3d Cir. 2001jciting Darden v. Wawright, 477 U.S. 168, 183 (198aponnelly, 416 U.S.
at 643.)

Though the exact nature of Petitioner's claim is not clear, it appears he is @llegin
misconduct on the part of the prosecutors because they used witnesses who had méterihcons
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prior statements to policélowever, the decision to use said witnesses certainly did nettitife
trial with unfairness.’In fact, defense counsel used the prior inconsistent statements of the state’s
witnessedo impeach their trial testimony, thereby potentially undermining their credibilityein th
eyes of the jury(Resp’'t’'s Supp. Answer, Bx 6,8, Trial Tr. 6T, 8T.) Simply stated, none of
Petitioner’sallegations in anyay infected the trial with unfairness and the rasgltonviction
did not violate his due process rights. Habeas relief is denied on this ground.
lll. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justice or judge issues a teifica
appealability, an appeal may not be taken from a final ordepnocgeding under 28 U.S.C. §
2254 A certificate of appealability may issue “only if the applicant has made tastiashowing
of the denial of a constitutional right.” 28 U.S.C. § 2253(c){®petitioner satisfies this standard
by demonstrating that jurists of reason could disagree with the districtscoesblution of his
constitutional claims or that jurists could conclude the issues presented aret@adeqleserve
en®uragement to proceed furtheMiller-El v. Cockrel] 537 U.S. 322, 327 (2003).

Here, Petitioner has failed to make a substantial showing of the denial of a donstitut
right. Thus, o certificate of appealability shall issue.
V. CONCLUSION

For the above reasons, the 8§ 2254 habeas petition is denied, and a certificate of
appealability will not issueAn appropriate Order follows.
Dated: December6, 2016

/s/Brian R. Martinotti

BRIAN R. MARTINOTTI, U.S.D.J.
UNITED STATES DISTRICT JUDGE
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