G.A.M.E. APPAREL, LLC. v. PRISCO et al Doc. 33

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

G.A.M.E. APPAREL, LLC,
Plaintiff,
V.

Civ. No. 12-01339
ANTHONY S. PRISCQDINA

JOHANNEMANN, MATRIX SALES
GROUP LLC, JOHN DOE-10; and XYZ
CORP. 110, OPINION
Defendang,
V.
MATRIX SALES GROUP LLC,
Third PartyPlaintiff,
V.
JOHN M. WORTLEY, KIMBERLEY A.
NELSON, PHILIP DANGEL, BRETTE.
GROSSMANN, CHRISTOPHER RAIMO,
and CHRISTOPHER BENNETT,

Third Party Defendants.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This mater has come before the Court upon the Motion to Dismiss filed by Taitg P
Defendants John M. Wortley, Kimberley A. Nelson, Philip Dangel, and Br&tossmann

[Docket Entry No. 20and the Motion to Dismiss filed byhird Party Defendant Christopher

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/3:2012cv01339/271310/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2012cv01339/271310/33/
http://dockets.justia.com/
http://dockets.justia.com/docket/new-jersey/njdce/3:2012cv01339/271310/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2012cv01339/271310/33/
http://dockets.justia.com/

Bennett Pocket Entry No. 25}f. Third Rarty Plaintiff Matrix SalesGroup LLC opposes both

motions [Docket Entry Nos. 29, 30]. The Court has decided the matter upon consideration of the
parties’ written submissions and without oral argument, pursuant to Fed. R. Civ. P. 78(b). For
the reasons given below, ThirdfB Defendantsmotions to smiss are granted.

Il. BACKGROUND

This caseconcerns the intellectual property rights of two companies, G.A.M.E. Apparel,
LLC (“G.A.M.E.”) and Matrix Sales Group LLC (“Matrix”). G.A.M.E. and Matrboth assert
ownership rights over the purported copyrights at issue in this dispute. G.A.M.E(I9eseks
declaratory judgmentgarding the rights and obligations of G.A.M.E. and Matiitk regards
to the purported copyrights; and (2) damages for tortious interference by Matarious
business contracts of G.A.M.E. In respordairix seekgo recoverdamagesrom G.A.M.E.
and its employee®r copyright infringemenandto enjoin further infringement. For the
purposes of the pending motion, the Court considers as trueTdirdfPartyPlaintiff’s well
pleaded factual allegation§ee Fowler. UPMC Shadysidé&78 F.3d 203, 210-11 (3d Cir.
2009).

Matrix purchased all “artwork and rights, including copyrightsthe artistic designs of
another company, G.I. Apparel (“GIA”), in March 2008 during the liquidatioBléfs assets
(Answer and Countercl., Docket Entry No. 7, at 25-2@atrix claimsthat, wthin the past three
years,G.A.M.E. and four of its design employees, Wortley, Grossmann, Bennett, and Raimo,

infringed those copyrights by reproducing topyrightedartwork on garments, @paring

! Matrix Sales Group LLdiled its claims against John M. Wortley, Kimberley A. Nelson, Philip
Dangel, Brett EGrossmann, Christopher Raimo and Christopher W. Bennetbasterclaims
(Answer, Docket Entry No. 54). Claims against new parties are properly brbogtgver, as
third party claims.SeeFed. R. Civ. P. 13, 14Therefore, the Court refers to thHaims against
Wortley, Nelson, Dangel, Grossmann, Raimo, and Bennett as third party claimparfibe are
instructed to comply with the Federal Rules of Civil Procedure in all futungsili
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derivative artwork based on the copyrightedterial, and distributing copies that artwork
(Answer and Countercl., Docket Entry No. 7, at 22-23, 20-Biatrix also claimghatthree of
G.A.M.E.’s executive employees, Wortley, Nelson, &ashge] contribuedto thoseacts of
copyright infringement allegedly committed by G.A.M.E. and its design ereptoyAnswer
and Countercl., Docket Entry No. 7, at 22, 30-32).

OnMarch 2, 2012, G.A.M.E. filed the instant ssitekingdeclaratory judgmerof non-
infringement anadlamagedor tortious interference in the business contrbetsveenG.A.M.E.
and various vendors and suppliers. (Compl., Docket Entry )NdVatrix filed ananswer and a
copyright infringement claim against G.A.M.E. on April 12, 201&ngwerand Countercl.,
Docket Entry No. 7, at 29)Matrix also filedcopyright infringementlaims against new parties
Wortley, Nelson, Dangel, Grossmann, Bennett, and Ra{iwoswerand Countercl.Docket
Entry No. 7, at 21-32).

On July 20, 2012, Thir@arty Defendants Dangel, Grossmann, Nelson, and Wortley
moved to dismisall copyright infringement claimagainst thenfior (1) failure to state a claim
under Rule 12(b)(6); (2) lack of personal jurisdiction over Dangel under Rule 12(b)(2); and (3)
improper filing of the claimas counterclaimander Rule 13. Mot. to DismissCountercl.,
Docket Entry No. 2D On August 13, 2012,Hird Party Defendant Bennetlsofiled aRule
12(b)(6) motion talismiss for failure totate a claim.(Mot. to Dismiss Defs.” Countercl.,
Docket Entry No. 25) For the reasons set forth below, Thirdr® Defendants’ Rule 12(b)(6)
motions to dismiss are grantéd.

[ll. ANALYSIS

2 As all claims againsthird Party Defendant®angel,Grossmann, Nelson, Wortley, and
Bennettare dismissed under Rule 12(b)(6), the Court doedeuitiewhether dismissal would
also be proper for lack of personal jurisdiction over Dangehproper filing of the claims as
counterclaims. These issues apé cieemed to be waived and may be raised in future filings.
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Federal Rule of Civil Procedure 8(a)(2) requires fheadings contain a “short and plain
statement of the claim showing that the pleader is entitled to rekeflé 8 “does not require
detailed factual allegations, but it demands more than an unadorned, the-defendautiynlaw
harmedme accusation.’Aslcroft v. Igbal 556 U.S. 662, 678 (2009) (internal quotations
omitted) On a motion to dismiss for failure to state a claim, a “defendant bears the burden of
showing that no claim has been presentddietiges v. United State$04 F.3d 744, 750 (3d Cir.
2005).

When considering a Rule 12(b)(6) motion, a district court should conduct gptmtee-
analysis.Malleus v. George641 F.3d 560, 563 (3d Cir. 2011). “First, the court must ‘take note
of the elements a plaintiff must plead to state a clairidl.”(quotinglgbal, 556 U.Sat 675).
Second, the court must accept as true all of a plaintiffspledded factual allegations and
construe the complaint in the light most favorable to the plairfidiwvler v. UPMC Shadyside
578 F.3d 203, 210-11 (3d Cir. 2009). But, the court should disregard any conclusory allegations
proffered in the complaintld. Finally, once the welpleaded facts have been identified and the
conclusory allegations ignored, a court must next determine whether thedlfaged in the
complaint are sufficient to show that plaintiff has a ‘plausible claim for religéd. at 211
(quotinglgbal, 556 U.S. at 679)This requires more than a mere allegation of an entitlement to
relief. 1d. “A complaint has to ‘show’ such antélement with its facts.”ld. A claim is only
plausible if the facts pleaded allow a cawrteasonably infer that the defendant is liable for the
misconduct allegedld. at 210 (quotindgbal, 556 U.S. at 678)Facts suggesting the “mere
possibilityof misconduct” fail to show that the plaintiff is entitled to relié&d. at 211 (quoting

Igbal, 556 U.S. at 679).



Here, Matrix assert®ur theories of liability for copyright infringemendirect copyright
infringement, contributory copyright infringement, vicarious copyright infringegrend
individual liability for company acts of copyright infringement. Each of thieseries of
liability requires the complainant smequatelypleadan act of copyright infringemen&ee Feist
Puld’ns, Inc. v. Rural Tel. Serv. Co., Ind99 U.S. 340, 361 (1991)un & Bradstreet Software
Servs., Inc. v. Grace Consulting, In807 F.3d 197, 206 (3d Cir. 200Parker v. Google, Ing¢.
242 Fed.Appx. 833, 837 (3d Cir. 2007). flead an act ofopyright infringementa plaintiff
mustprovide sufficient facts to show: “(1) ownership of a valid copyright; and (2) unazlori
copying of original elements of the plaintiff's workDun & Bradstreet Software Servs. Inc.
307 F.3d at 206.

AcceptingThird Party Plaintiff Matrix’sfactual allegationas true and construing the
third party complaint in the light most favorable to Matrix, the faflesgedare insufficient to
show that G.A.M.E. or its design employees infringed Matrix’s copyrighitst, MatriXs
pleading ontains conclusory allegations which the Court must disregard. For examplie, Ma
asserts thab.A.M.E., Wortley, Grossmann, Bennett, and Rainmérihgedthe exclusive rights
of Matrix ... by reproducing Matrix’s copyrighted artwork on garments, preparing deavat
works based upon the copyrighted works ... and distributing the copies through sales of
garments bearing the copies to retailers.(Answerand Countercl., Docket Entry No. 7, at 29-
30). As thesestatementsontainlegal conclusions rather thdactual statementthe Court
disregards these statements for the purposes of this motion.

FurthermoreMatrix providedew factsto supportheseconclusory allegations-or
exampleMatrix provides a list of designs that it purports to have purchasedGIA; however,

it provides no information about G.A.M.E. or any actions undertaken by G.AdvldH.



(Answerand Countercl., Docket Entry No. 7, at 25-28)milarly, Matrix provides no facts
regarding the actions taken by Wortley, Grossmann, and Bennett that woslidute copyright
infringement, nor doe$ specifywhich designs each of theThird Party Defendants allegedly
infringed. Without more, these facts fail to show a plausible copyright infringestaemt and
Matrix’s allegations constitutmereunadorned, the-defendant-unlawfuligrmedme
accusations.

Therefore, since Matrix’s pleading is insufficient to support a claim of agimtyr
infringement and eadeory of liablity asserted by Matrix requires proof of an underlying act
of copyright infringement, each of Matrix’s third party claiagainstWortley, Nelson, Dangel,
Grossmann, and Bennett is dismissed without prejudice. The Court will pMaide with an
opportunity to amend its pleading within 10 days.

V. CONCLUSION

For the foregmg reasons, the Third Party Defendamstions to ésmiss are granted
and Third Party Plaintiff's claimagainstWortley, Nelson, Dangel, Grossmann, and Berauett

dismissed. An appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSONU.S.D.J.

Date:October 1, 2012



