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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KELLY STOETZEL and LEE STOETZEL, :
Plaintiffs, : Civil ActionNo. 12-01947(FLW)

V.
OPINION

NEW JERSEY TURNPIKE AUTHORITY, :

Defendant.

WOLESON, United States District Judge:

Defendant, New Jersey Turkpi Authority (“Authority” or “Defendant”), moves for
summary judgment on Plaintiffkelly Stoetzel and Lee Stoelz“Plaintiffs”), claims for
negligence and loss of consortiuraspectively, which stem from MStoetzel’s slip and fall in
an allegedly icy rest area pangilot operated and owned Defentdabefendant contends that it
is immune from liability by virtue of commolaw snow removal immunity and by the weather-
related immunity codified at N.J.S.A. 59:4Fbr the reasons set forth below, Defendant’s
Motion for Summary Judgent is granted.

BACKGROUND

The following facts are drawn mostly from tparties’ undisputed s&nents of material
facts. At approximately 7:30 A.M. on Janua&y2011, Plaintiffs stopped at the Woodrow
Wilson Rest Area to get a cup of coffee. (RAH Statement of Undisputed Material Facts
(“Defendant’s Statement”), 11 2-3). The Woodrdiilson Rest Area is owned by the Authority,

which is responsible for maintenance of the Nlensey Turnpike and the Garden State Parkway.
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Id. at § 7 The Authority licensed the use of the fhed at this rest area to HMS Host (“HMS”).
However, the Authority explicitly retained psibility for snow reraval in the parking lot
area’ Id. As Ms. Stoetzel walked through the pakiot, she slipped and fell on ice formed by
the melting and refreezing of snowetAuthority had plowed and pilettl. at 5. As a result of
the fall, Ms. Stoetzel allegedly suffered amkijuries which requed hospitalization and
surgery. (Deposition of Kelly 8etzel (“Stoetzel Depo.”), 655 — 69:24. The fall did not occur
on the blacktop, but on one of the concistands located ithe parking lotld. at 6.

On March 30, 2012, Plaintiff Kelly Stoetzelefil a complaint for negligence against the
Authority. She alleged that Defendant owed to heran invitee and customer of the rest stop, a
duty of care, and that Defendant breacheddhtyg of care by failing to properly maintain the
parking area of the rest area and allowg®gto accumulate on the walking surfacged
Complaint). In addition, Plaintiftee Stoetzel, Ms. Stoetzel's l#d, filed a loss of consortium
claim.Id. Defendant moved for summary judgment oa ginound that it is immune from liability
by virtue of common-law snow removal immunégd the weather-immunity provision of the
Tort Claims Act, 59:4-7.

STANDARD OF REVIEW

Courts will enter summary judgment only whighe pleadings, depdins, answers to
interrogatories, and admissions de ftogether with the affidavit# any, show that there is no
genuine issue as to any material fact andtttemoving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(a). An issuégenuine” if supported by evidence such that a
reasonable jury could return a verdict in the non-moving party's f8eerAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 251-52 (1986). A factnsaterial” if, under the governing

! As discussethfra, pursuant to the lease between the Authority and HMS, the parking lot area
upon which Ms. Stoetzel slipped was not leased to HMS.
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substantive law, a dispute about the fagiht affect the outcome of the suee idat 252. In
determining whether a genuine isgienaterial fact exists, theoart must view the facts and all
reasonable inferences drawn from those factshie light most favorable to the [non-moving]
party.” Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986).

A party moving for summary judgment “bedi& initial responsibility of informing the
district court of the basis for its motiorCelotex v. Catreft477 U.S. 317, 323 (1986). The non-
moving party then carries the burden to “desigraiecific facts showing it there is a genuine
issue for trial.” ”1d. at 324. Moreover, the non-movingrfjamay not rest upon the mere
allegations or denials of its pleadind. at 324;Maidenbaum v. Bally's Park Place, In870 F.
Supp. 1254, 1258 (D.N.J.1994). The non-moving party must “do more than simply show that
there is some metaphysical doabtto the material factsMatsushita 475 U.S. at 586. A mere
“scintilla of evidence.. will be insufficient.”Anderson477 U.S. at 252.

DISCUSSION

Common law snow removal immuyiwas first recognized iMiehl v. Darping 53 N.J.

49 (1968). There, the court notdht, in the absence of immity) the only way a municipality
could avoid liability for accidents related to iraglate snow removal would be to “broom sweep
all the traveled portion of therstts, driveways and sidewalkbere natural snowfall has been
disturbed by any removal of street snovd.’at 53-54. Such an undertaking “could make the
expense of any extensive prografrsnow removal prabitive and could result in no program or
in an adequate partial program. Patently, some cleaning of snow is better tharchat&4.
According to the court,

The unusual traveling conditions following a snowfall are obvious to the public.

Individuals can and should proceed to ambeibn a restricted basis, and if travel

is necessary, accept the risks inheresuah a time. To require the individual
members of the public to assume thatreely mild additional danger presented



by accumulated piles of snow resultingrfr street snow removal is a minor

sacrifice to exact when the alternative could be municipair&atb eliminate the

far greater danger caused by permitting snow to remain as deposited by natural

forces. The public benefit arising franow removal far outweighs any slight,

private detriment which could aaopany such a municipal act.
Id.
A later New Jersey Supreme Court case furthedoorated on the reasons for the continued
existence of common-law snow removal immynitoting that snow-removal activities, by their
very nature, leave behind “dgerous conditions,” and thiattould not imagine any other
“‘governmental function that would expose publititees to more litigatn if this immunity
were to be abrogatedRochinsky v. New Jersey Dept. of Trangh0 N.J. 399, 413-14 (1988).

Subsequertb Miehl, a form of weather-related immuniyas codified in New Jersey’s

Tort Claims Act. N.J.S.A. 59:4-7. This section provides:

Neither a public entity naa public employee is liable f@n injury caused solely
by the effect on the use of streatsd highways of weather conditions.

N.J.S.A. 59:4-7.
However, this provision of the Tort Claim&t did not abrogate thcommon law immunity
recognized irMiehl. Rochinskyl10 N.J. 399. Thus, “there awo possible roads to snow-
removal immunity; one is the Tort Claimgt and the other is the common la@ykes v.
Rutgers, State University of New Jersgd8 N.J. Super. 265, 267 (App. Div 1998).

Here, it is abundantly clear that Defendiatis squarely within the common-law snow

removal immunity carved out bvliehl.> Ms. Stoetzel slipped andlfen a patch of ice in an

2 Because of this, | need not addréise statutory immunity argumeiiihe dispositive issue in an
analysis of N.J.S.A. 59:4-7 here would be weetthe parking lot constitutes a “street” or
“highway.” However, New Jersegourts have generally declinaafully define the contours of

the statutory language, and pref@ravoid the question when thefeledant is clearly entitled to
common law immunitySee Syke808 N.J. Super. at 268 (“We need not grapple with [the issue
of whether a Rutgers’ dormitory parking lot gtiaell as a street or highway] because we have

4



area for which the Authority was responsiblesnow removal. There isothing in the record
indicating that anythingone by Defendant increased the danger to Ms. Stoetzel. This kind of
occurrence is precisely what thkehl court intended to immunize.

Plaintiffs, however, seek to avoid summardgment by relying on an exception to
common-law snow removal recognizedBligen v. Jersey Citidousing Authority131 N.J. 124
(1993), in which the court found that the housinthatity was not immune from liability in a
suit brought by a plaintiff who had slipped antleia on ice in the driveway outside of her
apartment building. Plaintiffs here also claimat the condition which caused Ms. Stoetzel’s
injuries was atrtificially createdly Defendant, thus creating a yéior Defendant to warn about
the condition, and that its failute warn was “palpably unreasable,” allowing Plaintiffs to
maintain a cause of action notwithstanding immunity. Furthermore, Plaintiffs contend that
because Defendant maintains a “black pavemelnty” by which it aspires to keep “roadways,
ramps, parking, lots, [and] that type of thirfgt which it is responsible “clear and free of
snow,” its failure to do so was palpahigreasonable. (Depositiai Robert Matthews
(“Matthews Deposition”), 39:19 — 40:10). Howevstripping Defendant of immunity for any of
these reasons would eviscerate nearly 40 years of immunity jurisprudence. | will examine each
argument in turn.

A. Bligen Exception

In Bligen, a resident of public housing sued thg tiousing authority for negligent snow

removal after she slipped and fell on ice whield accumulated on the driveway outside of her

concluded that regardless of Reitg/ entitlement to Tort Clais Act immunity, it is clearly
entitled to the common law immunity[.]"Bligen v. Jersey Citidousing Authority131 N.J. 124
at 130 (1993) (noting that its 6aclusion that the internal driveway servicing the defendant’s
apartment complex is not a ‘street’ orghivay’ does not resolve wther other roadways
servicing public facilies are the essential equivalehpublic streets covered by the
immunity.”).



apartment buildingBligen, 131 N.J. 124. Defendant moved for summary judgment on the
ground that it was immune from suit undedI$.A. 59:4-7 and the common-law. The Law
Division found that defendant was not entitlecgtatutory immunity under N.J.S.A. 59:4-7, but
was entitled to common-law immunitigl. at 127. The Appellate Divish agreed that N.J.S.A.
59:4-7 did not apply, but reversed the Law Bign’s decision to grartommon-law immunity.
Id. In so doing, the Appellate Division “found thae common-law immunity for snow-removal
activities did not extend to publimusing authorities,” and thgtlhe common law imposed the
same duty on public housing authorities asdtah private property omers, namely, ‘[t|he
obligation to exercise reasonable care ikkimgthe premises safe for its occupantid’”
(quotingBligen v. Jersey City Housing Authori49 N.J. Super. 440, 443 (App. Div. 1991)).

On review, the New Jersey Supreme Cotfifitraed the Appellate Division’s ruling for
three main reasons. First, it found that tbei@ent did not takelace on a highway or a
municipally owned roadd. at 133. Second, “unlike a municipality,” which is “forced to
determine which parts of the city warrant imnadiattention ... Defendant controlled a finite,
bounded area [and] did not have to determine which street among thousands would have to be
cleaned first.1d. at 134. Third, the court explainedatithere is nothing “novel” about
“imposing liability on a housing alibrity that failed to use due @ato safeguard its premises,”
id., and it found “no reason toetait public landlords differgly from other commercial
landlords.” Id. at 136.

Significantly, however, th8ligencourt emphasized “the narrow scope of [its] holding,”

and that it was satisfied that its holding would matasurably increase public municipalities’

% The “novel” language comes from the draftefrshe Tort Claims Act, who cautioned courts
against accepting “noleauses of actionBligen 131 N.J. at 134 (citing Comment, N.J.S.A.
59:2-1). While this language specificatiglates to the Tort Claims Act, tBéigencourt used it
as part of the discussi@bout common-law immunityd. at 134-36.
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liability for negligent snow removald. at 139. The court also implicitly reaffirmed the existence
of common-law snow removal immunityrfthe Turnpike Authority, writing that:

The common law consistently recognized immunity for injuries caused by the

snow-removal activities of most publictgires. But that immunity was based

primarily on the limitless liability thatould be imposed on an entity, such as a

state, county, municipality, aarnpike authoritythat had the responsibility to

clean up numerous streets and roads.

Id. at 131 (emphasis added).

Nonetheless, Plaintiffs rely ddligenin opposing Defendant’s motion, arguing that
because Ms. Stoetzel’s slip and fall did not occur on a highway or municipally owned road, the
area was finite and bounded, and Defendant shmmitdeated as a landlord, the Court should
deny Defendant’s motion. Before | discuss the appiiity of these arguments to the facts here,
| note the similarity of the facts to thoseliathers v. Township of West Winds808 N.J. Super.
301 (App. Div. 1998). Ihathers plaintiff brought suit against éhTownship for his fall caused
by ice on a sidewalk leading from the Towms building complex to a parking lad. at 303.
This ice was the result of the melting and refmregnf snow which had been removed and piled
adjacent to the sidewalld. Plaintiff alleged thatlefendant was “neglige in not preventing
melting snow from running onto the adjacsitewalk and refreezing, or removing it once it
accumulated thereldl. at 304. The court found that this adiwvas precisely the type that the
Miehl court intended to immunize. Plaintiff argenowever, that because there, aBligen the
accident occurred on a sidewalk, and that defetnidad a “finite area” from which to remove
snow, theBligenexception should appid. The court rejected theseguments, finding that the
Bligencourt was simply following “the long tr&gbn in common law of holding municipal

landlords responsible for the reasonably-foreseeable consequences of their adtian306. It

concluded that there was no such guiding tiaalion the facts of the case, and affirmed the



lower court’s grant of defendant’s motion for summary judgmdntiere, it similarly does not
appear that any long-standitrgdition guides thi€ourt toward finding an exception ktiehl-
immunity on these facts.

Turning now to Plaintiffs’ specific argumentshile it is true that the accident here did
not occur on a highway or municipally owned raos is not dispositive. More important than
the technical term for the surface upon which andsetioccurred is the nature of that surface,
and who is responsible for removing snow aat $urface. Of partical relevance is the
Appellate Division’s decision iykes v. Rutgers, State University of New JeB8/N.J.
Super. 265 (App. Div. 1998). There, plaintiff wastadent at Rutgers and lived in a dormitory
on its New Brunswick campus. While walking bdokher dormitory, plaintiff slipped and fell on
an accumulation of ice in the parking lot éaxdught suit against Rutgers for negligence,
alleging that Rutgers had “failed to protagainst the [icy] condition by failing to properly
inspect, repair, supervise, contrahd remedy or warn of the samkl’ at 266-67. Rutgers
moved for summary judgment, arggithat it was shielded from bdity by N.J.S.A. 59:4-7 and
common-law immunity. Plaintiff argued that rest immunity applied, because the accident
occurred in a parking lot, and that the pagkiot constituted only a “finite, bounded area” from
which to remove snowd. at 267. The trial court deniedramary judgment, finding the case
virtually indistinguishable fronBligen The Appellate Division reversed, finding no support in
Bligenfor the notion thaBligen's “finite, bounded area” charaization of the housing
authority’s seven-acre area ospensibility could be used foactionalize a 1500 acre college
campusld. at 268-69. The court also weothat plaintiff's “argumenthat the scope and size of
Rutgers’ Busch Campus can be ignored by faausinly on the part of the campus ‘dedicated to

student housing’ would enable slip and fall pldfatto effectively dissect any public entity into



its constituent, ‘finite, bounded areast faurposes of avoidingpmmon law snow-removal
immunity. This would, in effect, dgroy the common law immunity[.Jd. at 269.

Other cases have found similarly.Connell v. New Jersey Sports and Exposition
Authority, the Appellate Division affirmed the loweourt’s grant of defendant NJSEA’S motion
for summary judgment where plaintiff had broughit after he slipped and fell in the stands
during a New York Giants football gan®37 N.J. Super. 122 (App. Div. 2001). The court
rejected “plaintiff's contention th&ligenshould be extended yend its unique facts,” and
found that though the stadium in which plaintifpped may be considered a “finite area,” the
entire area for which defendant was responsibiig significantly larger, and included multiple
other stadiums and complexés.at 133. In a similar veirChambers v. Township of Howehe
Appellate Division affirmed the lower court’sagit of both defendants’ — Township of Howell
and the Howell Township Board of Educatiemotion for summaryydgment on immunity
grounds. 2007 WL 2005032 (Sup. Ct. N.J. App. Divly A2, 2007). There, plaintiff had slipped
and fallen in a parking lot owned by the Townshiql leased to the Board, and brought suit for
negligence. In granting the defendants’ motiom,¢burt refused to parse out the parking areas
for which the Board was responsible, notingttih encompassed thirteen schools and an
administrative buildingld. at *3. Finally, inSiegel v. County of Monmoutine Appellate
Division refused to extend thi&ligenexception to cover the slip andlfaf a plaintiff in an icy
parking lot owned by defendant, finding that it @babt dissect the parking facility from the
overall responsibility of defendato remove snow on an “extensive network of public streets
and roads, as well as parking lots it ntains throughout its jusdiction.” 2007 WL 1628141, *7

(Sup. Ct. N.J. App. Div., June 7, 2007).



The reasoning of the above casedirectly applicable hre. Significantly, these cases
demonstrate that a public entity may stiflioh the benefit of common-law snow removal
immunity even if an accident occurs in alpag lot rather thamn a street or highway.
Furthermore, Plaintiffs’ argument that the Woodndilson parking lot is a discrete and finite,
bounded area that is excepted from immuistipelied by these cases. The Authority is
responsible for maintenance of the New Jersayfike and Garden State Parkway — an area of
responsibility which is without doubt significantly larger thatihe area for which the defendants
in SykesSiege] ChambersandO’Connellwere responsibléndeed, if this Court were to allow
Plaintiff to separate the Woodrdwilson parking lot from the total area for which Defendant is
responsible, it would do violence éstablished precedent and allow Bigen exception, which
was intended to be narrow, to swallow the rule.

Plaintiffs also rely omBligenfor their argument that Defendasttould be held liable as a
landlord because Defendant leased the Woodktlson facilities to HMS, but retained
responsibility for snow and icem®val in the parking lot. IBligen the court reasoned that
because courts have historically held public prdate landlords to the same duty to maintain
the premises to prevent foreseeable injuries tlaatcthis duty has exteled to snow and ice
removal, a public housing authorityas not immune from suit evéimough the suit was related
to snow and ice removal and the public housing aiiyhigra public entity. Rlintiffs also rely on
Tymczyszyn v. Columbus Gardens, Hoboken Hous., A@thN.J. Super. 253 (N.J. Super. Ct.
App. Div. 2011), in which the coureiterated the holding iBligen, finding that a housing
authority was not immune from a suit brouglgta plaintiff who had slipped on ice on a
sidewalk abutting defendant’s propefy. at 263. The court wrotiat “[g]iven the well-

established duty owed by commerdaidlords to pedestrians todqethe sidewalk abutting their
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property free of snow and ice, we hold defenda@mnot escape liabilitgere under the common
law immunity for snow removal activitiesld. at 263.

However, Plaintiffs ignore other cases, more factually apposite, which yield a contrary
result. In addition tohe already discusséditherscaseRossi v. Borough of Haddonfidiehds
support to Defendant’s claim of immunity. 297 N.J. Super. 494 (App. Div. 1880)152 N.J.
43 (1997). InRossj plaintiff alleged that the Borough thaegligently maintained a municipal
parking lot by failing to remove ice. Among otlegguments made by plaintiff, she “attempted
to classify the borough as a ‘landlord’ bytue of the sale of parking permit$d. at 501. In
response to that argument, the Appellate Davisivrote that “[t]heras ... no landlord-tenant
relationship created by the Bgh regulating parking through tees and permits. Plaintiff
gained no property right as a consequence gbtinehase of a parking permit. Plaintiff ... need
not receive any greater protection against heraand its consequences simply because she
procured the right to park a designated aredd.

The court inSykesalso considered and rejectethadlord-tenant argument. The court
found that “[c]lassifying Rutgers as a ‘@ord’ in order tocome within theBligenrationale
ignores its role as a State University whichmarily uses its campuses for scholastic activities
and not housing.” 308 N.J. Super. at 269. The dbud rejected this aksification, and noted
that New Jersey “courts have pi@ysly rejected attempts by slip and fall plaintiffs to classify a
particular public entity as akin to a commercial landlord to squeeze withBligen rationale.”
Id.

As the above cases indicate, while Defendead deriving revenue from the rest-stop
facilities, that does not transform it into a larrdlowing a duty to all those who use any of its

revenue-generating properties — particularhemnjhas here, the accident did not occur in the
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leased facility, but in the parking lot not ledsto HMS. Analogizing the facts here to the
language irBykesclassifying the Authority as a lamad in order to come within thHgligen
rationale ignores the Authorityi®le as a public entity regpsible for the maintenance and
safety of hundreds of miles ofads and surfaces in New Jersey.

Plaintiffs also ask this Court to deny immty to Defendant because Defendant could
have made HMS responsible for snow removaheparking lots servicing the rest area, in
which case Plaintiffs may have been able to ta@ira cause of action against HMS. Plaintiffs
argue that this was intentionally done becdbstendant knew it would have snow removal
immunity and HMS would not. Whatever Defentla speculative motivation might have been,
it does not change the result baspdn the actual facttmportantly, Defendant did not lease the
parking lot area to HMS. Thedase explicitly licenses to HM8e “exclusive possession, control
... and use of” the Restaurants, which was deftnaedclude “buildings, restaurants, snack bars,
portions of buildings, equipment ... public lobbior lounges, public toilet rooms, business
center facilities, and gift retashops.” (Declaration of Thoas P. Donnelly, Ex. D, p. 3).
Furthermore, as Plaintiffs acknowledge, lis@se between Defendant and HMS allocates the
areas of responsibility for which Defendant &S would have snow removal responsibilities
in a way consistent with the limits of thealse, with HMS assuming responsibility for the
sidewalks immediately surroundingetbuilding, and the Authoritsetaining responsibility for
the parking areasd., p. 59.

In light of the above, I find that tH&ligen exception does not appliy the facts here, and
Defendants are entitled to coramlaw snow removal immunity.

B. Palpably Unreasonable Conduct and Duty to Warn
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Plaintiffs also arguéhat Defendant’s failure to waabout the condition was palpably
unreasonable. Specifically, Plainte#fleges that Defendant had crehgelarge pile of ice, which
subsequently melted and refroze, creatingzattbous condition abouthich Defendant had a
duty to warn. In support of theergument, Plaintiffs cite tRochinskywhich found that there
may be situations where a public entitgf@aduty to warn under N.J.S.A. 59:4bgcause that
“public entity’s snow removal aiwities ... result inhazardous conditionsféerent in character
from the dangers ordinarily expected frormaw storm” and that “[sich a failure to warn
would necessarily involve palpably unreasonaloleduct by a public entity ... that was separate
and distinct from its snow-removal function.” 180J. at 416. The court also wrote that the duty
to warn addressed by N.J.S.A. 59:4-4, “appliethencontext of a snowstorm, concerns only
extraordinary conditions thateagualitatively different from those conditions that would be
“reasonably apparent to” or “Aaipated by” a careful motast driving in a snowstormd. In
other words, there may be conduct so egregamgisunreasonable that, i¢hit involves snow
removal, it gives rise to a cause of actioatthay be maintained despite common-law snow
removal immunity.

However, the examples givenRochinskyf egregious conductearly demonstrate why
the conduct about which Plaintiffs comipldalls far short of this standarBochinsky
hypothesized that such egregious conduct maydecsituations where a defendant leaves a
stalled vehicle used for snow plowg in the path of highway traffj or creates a snow bank that

makes a highway impassablé. Rochinskytself dealt with whetheimmunity applied where

* This section provides: “... [A] public entity ah be liable for injury proximately caused by its
failure to provide emergency signals, signs, nmayk or other devica$ such devices were
necessary to warn of a dangerous condition wermdangered the safe movement of traffic and
which would not be reasonablparent to, and would not hatseen anticipated by, a person
exercising due care.”
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plaintiffs brought suit against the New Jerseyp&gment of Transportation for injuries caused
when an artificially created snow bank had englathtiffs’ lane of trdfic without any warning,
causing plaintiffs to have an accidemwhich their vehicle overturnetd. Even there, the court
did not decide whether thimeduct was sufficiently “palpably ueasonable” to maintain a cause
of action for failure to warn under N.J.S.29:4-4, but allowed plaintiffs to amend their
complaint to plead such a claifd. at 417.

| note that Plaintiff has n@pecifically pled a claim und®&.J.S.A. 59:4-4. However,
even if a broad reading of the complaint fitkdat such a claim may have been intended,
nonetheless, Plaintiffs’ allegations do not carry the day. Plaintiffs do not allege any conduct as
egregious as the conduct at issuRathinskyor the examples given therein. Ice is a danger
inherent to snowstorms and their aftermath,ama& created by Defendant’s activities. Indeed,
other courts have found that snow melting, runmingp an adjacent pedestrian traffic area, and
refreezing is precisely “thiype of activity that thdliehl Court specifically intended to
immunize.”Lathers 308 N.J. Super. at 304¢cord, e.gSiege] 2007 WL 1628141 (affirming
summary judgment where plaiifithad slipped and fallen as the result of the melting and
refreezing of piled-up snowghallberg v. Township of West Orangé09 WL 1617238 (App.
Div. June 10, 2009) (affirming summary judgmentenéplaintiff slipped and fell on a patch of
ice caused by plowed snow whictelted onto a sidewalk and refe). Furthermore, that the icy
conditions were present fat least nine days does not change the outcSe®.e.qg Shallberg
2009 WL 1617238, *1 (affirming summary judgment deahin favor of defendant while noting
that there had not been significant snowfalldiateen days prior to plaintiff's accident).

Defendant had conducted snow removal, and the gilew were still visible to Plaintiffs. This
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was enough to put Plaintiffs on notice that the desg#erent to snowfall may still be present,
and to indicate the need to proceed with caution.

Finally, Plaintiffs contend that because thuthority maintained a “black pavement
policy,” which is included as part of Defend& mission statement in its policy manual, by
which it endeavored to completely clear srfoomn all areas for which it was responsible,
Matthews Deposition 39:19 — 40:10, the presence of the sit@anal ice which caused Ms.
Stoetzel to fall was in violation of this policy. @tefore, Plaintiffs conclude that Defendant’s
conduct was palpably unreasonabidotably, Plaintiffs cite no s in support ahe idea that
Defendant’s failure to live up to its missistatement renders such a failure palpably
unreasonable and precludes immunity. In essélamtiffs ask this Cort to punish Defendant
for aspiring to do a “perfect” job.

A somewhat analogous argument was mad&ao v. State116 N.J. 55 (1989). IRico,

a Wayne Township policeman had called the Depamt of Transportation in Newark to report
icy conditions along Route 23. This message wiayed to the foreman of DOT’s maintenance
yard near Wayne, and the Newark DOT noted that “[the foreman] will handle” the conddions.
at 57-58. The court “reject[ed]qhtiff's argument that the State should be deprived of ...
immunity because of the foreman’s statettbat ‘he would handle’ the icy conditions.

Although the parties disagree on the adequatlyeoState’s response .. etlstate did nothing to
increase the danger of theeiin its natural conditionld. at 61.

Though there may have been a black pavermelicy, and Defendant had altered the
condition of the snow by piling it into a snowrtha there is no indicain that the Authority
increased the danger of the snow and ice. Mgkimow and the refreezing of melted snow occur

whether the snow is piled intosaow bank or left in its naturatate. Furthermore, there is
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nothing in the record indating that Defendant did not achigtedesired “black pavement” at
the time it first removed the snow. By Plaffgti account, there had been no snow removal for a
period of nine days, and the icy conditions whtaused Ms. Stoetzel’s fall were created by the
melting and refreezing of the pile of snow. Ithsis possible that Defendant had indeed achieved
“black pavement” at the time it conducted it®wremoval activities, and only later did surface
conditions deteriorate. Regardleggppears that Defendant maate effort to clear the snow,
and though this effort was ultimately insufficida prevent Ms. Stoetzel’s injury, as tkieehl
court explained, “some cleaning &xfiow is better than nonévliehl, 53 N.J.at 54.

Thus, I find that the conditions and actionselthcaused Ms. Stoetzekscident were of
the type that should be reasonabtpected in a snowstorm and which ¥eshl court intended
to immunize. Defendant did not act in a palpably unreasonable manner nor did it act in a way in
which it incurred additional duties to Plaintiffs.

CONCLUSION
In light of the above, | find that Defenulas immune from Plaintiffs’ claims.

Defendant’s Motion for Summagdudgment is hereby granted.

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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