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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Brian PALADINO,

Plaintiff,
Civ. No. 12-2021
V.
OPINION
K. NEWSOME et al,

Defendants.

THOMPSON, U.S.D.J.

This mattethas coméefore the Court oRlaintiff Brian Paladino’s Motion to Enjoin
Retaliation (Docket Entry No. 10), and Motion for This Court to Resolve Any Factual Disputes
Concerning Exhaustion of Administrative Remedy. (Docket Entry No. Ré&jendantoppose
theMotion to Enjoin Retaliatiort (Docket Entry No. 24). The Court has decidedntia¢ions
after consideringhe parties'submissions without oral argument pursuant to Fed. R. Civ. P.
78(b). For the following reasorBlaintiff's motiors aredenied

I BACKGROUND

Thesemotiors involveallegedacts of retaliation against PlaintBirian Paladino by
various correctional officers and employees at the New Jersey Str irresponse to
Plaintiff's initiation and prosecutionf theinstant lawsuit.On April 4, 2012, Plaintiff, a prisoner
at New Jersey State Prisdiled a complaint againstarious correctional officers and prison
employees, including Defendarés Newsoneg, Shirley Stphens, Gary M. Lanigan, Charles

Warren, M. PerkinsLt. Crothers, D. Gerde€fficer White, Officer Pinkston Officer

! Defendants Charles Warren, Lt. Crothers, D. Gerdes, K. Nellsen, amdHalsler received service of process on
September 24, 2012Sé¢eDocket Enty Nos. 1114, 18). Theremaining Defendants have not received service of
process. $eeDocketEntry Nos. 1517, 1921). The New Jersey Attorney General submitted a brief opposing
Plaintiff's motion “as a potential attorney for the NJSP Defendarits,were served with a Summons and the
amended complaint.” (Def.’s Br., Docket Entry No. 24 at 2).
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Impagliazzo, K. NellserSgt. Antoinello, J. llardi, J. Dominguegfficer Maura, and John Does
1-10. (Compl., Docket Entry No. 1). Plaintiff fled an amended complaint on June 28, 2012,
adding Sgt. Anderson and Jason Holder as defendants. (Am. Compl., Docket Entry No. 3).
Plaintiff claims thaDefendants violad Plaintiff's constitutional rights under the First, Fourth,
Fifth, Eighth, and Fourteenth Amendmeras,well as the Privileges and Immunitidause of
Article IV. (Id.).

According to Plaintiff Defendants have retaliated against Binte he initiated his
lawsuitin an attempt to get Plaintiff to drop his clainRReading Plaintiff's allegationisroadly,
the allegedacts of retaliation include: (Defendantl. Dominguez’y“Dominguez”)initial
refusal to permit Plaintiff to showéhnat was later overridden by another correctional offi@r
an incident in which Dominguez spit on Plaintifélledthat Plaintiff cauld not win hs lawsuit,
andtold Plaintiff thatDominguez had been ordered to “do whatever it takes” to get him to drop
the lawsuit; (3¥our occasions between August 9, 2010 and September 8, 2012 on which
Plaintiff wasnot permittedo partake in regularly scheduled recreation perigtisthe
imposition of two disciplinary infractions that Plaintiff asserts are baseles¢bpathreatsnade
by unnamedbfficersto force Plaintiffto drop s lawsuit. (Docket Entry No. 10, Attach. 1).

On September 14, 201Rlaintiff filed aMotion to Enjoin Retaliation in which Plaintiff
seeks to “enjoin defendant J. Dominguez, Charles Warren, Kenneth Nelsen, and ey off
agent or employee working in concert or connection with them, from retaliatioh (Docket
Entry No. 10). The Court treats Plaintiff's motion as a requestafpreliminary injunction
Defendants oppose the motion, arguing, among other thinggjtivattive relief is improper
becausélaintiff failed to exhaust administrative remedies and, theretareot show a

likelihood of success on the merits. (Docket Entry No. 24). In resp@lasetiff fileda Motion



for the Court to Resolve Any Factual Disputes Concerning Exhaustionnoinfsdrative
Remedy. (Docket Entry No. 27).
. ANALYSIS
A. Motion for Preliminary Injunction

“[T]he grant of injunctive relief is an extraordinary remedy which should be granted
only in limited circumstances.Frank’s GMC Truck Ctr., Inc. v. Gen. Motors Cqrp47 F.2d
100, 102 (3d Cir. 1988) (citingnited States v. Philadelphi&44 F.2d 187, 191 n.1 (3d Cir.
1980)). Wherdecidingwhether to grant preliminary injunction courts must considdiour
elements(1) the likelihood of success on the merits; (2) the probability of irreparablg tojur
the moving party in the absence of such relief; (3) the possibility of harm totheoving
party if relief is granted; and (4) the public intereSpticians As’n of Am.v. Indep. Opticians
of Am, 920 F.2d 187, 191-92 (3d Cir. 1990Dnly if the movant produces evidence sufficient
to convince the [court] that all four factors favor preliminary relief should thedtipn issue.”
Id. at192.

The Courtaddressefrst whether irreparablearmto Plaintiff will result if injunctive
relief is deniedsince “[i]n the absence of irreparable injury, no . . . injunction would len év
the other three elements .were found.” Nutrasweet Co. v. Vi¥ar Enters. Inc, 176 F.3d 151,
153 (3d Cir. 1999).Irreparable harm “must be of a peculiar nature and incapable of pecuniary
measurement.’Boretsky v. CorzineNo. 08 Civ. 2265, 2009 WL 1312701, at *5 (D.N.J. May
11, 2009) (internal citations omittedJhe “key aspect. . is proof that the feared injury is
irreparable; mere injury, even if serious or substantial, is not sufficiehtited States v.
Pennsylvaniab533 F.2d 107, 110 (3d Cir. 1976). Furthermore, the irreparable injury must be

clearly showrto be immediat, as “an injunction may not be used simply to eliminate a



possibility of a remote future injury, or a future invasion of righ®dretsky 2009 WL
1312701, at *5.

In his motion, Plaintiff alleges three typesrefaliation on the part of Defendantd) an
initial refusal to permit Plaintiffo shower on one occasitimat was ultimately revoked; (e
filing of false disciplinary chargesnd(3) variousverbalthreatsmadeto try to force Plaintiff to
drop hislawsuit. Plaintiff has failed to show that any of these alleged acts of retajiasaan
immediatethreat of irreparable harnBee Barkley v. RicdNo. 07 Civ. 2760, 2007 WL
4440178, at *1-2 (D.N.Dec 17, 2007)finding that fabricated disciplinary infractions dot
constitute irreparable harpBoone v. BrownNo. 05 Civ. 750, 2005 WL 2006997, at *14
(D.N.J. Aug. 22, 2005) (finding thag¢taliatory act against a prisonancluding makinghreats
to stifle complaints and refusing to permiprisoner to takehowersfor short periods of time, do
not constitute irreparable haymspeciallywhen the threats do not deter the prisdran fil ing
complaints and continuing to proseetitiscase in coujt ThereforePlaintiff’s failure to
establish a probability of immediate, irreparable heendergnjunctive relief improper at this
time.

Although an injunction is ngiroper at this time, th€ourt does not wish to approve of
the deplorable conduct Plaintdfleges is being committedby correctionabfficersat New
Jersey State Prisorilt is well-established that [there is] a constitutionally protected right to file
non-sham lawsuits, grievances, or other petitions with the courts and other governmesnt bodi
under the First Amendmeés Petition Clause."Uwalaka v. StateNo. 04-2973, 2005 U.S. Dist.
LEXIS 28121 at *12 (citingsan Filippo v. Bongiovann80 F.3d 424, 434-35 (3d Cir. 1994)).
is alsowithout question that this right of access to the courts extends to prisoners and must be
“freely exercisable without hindrance or fear or retaliatiddlilhouse v. Carlson652 F.2d 371,

373-74 (3d Cir. 1981)The Court is uncertain at this time whether a hearimgcgssary to
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addresdPlaintiff's allegations At thevery least,he Court hopes that counsel for Defendants
will personallyinvestigate them tensure that no such condigbccurringat New Jersey State
Prison to dissuade Plaintiff from exercisimig constitutional rights.

B. Motion for the Court to Decide Factual Issues Concerning Exhaustion of Administrative
Remedies

Plaintiff has also moved for the Court to decide certain factual issues cowgcetrether
Plaintiff exhausted administrative remedid$ie issue of whether Plaintiff exhausted
administrative remedsearosen the context of Plaintiff's motion for preliminary injunctioAs
previously discussed,@arty seeking a preliminary injunction mysbve four elements, one of
which isa“reasonable probability of eventual success in the litigatidnlléery v. HaymanNo.
07 Civ. 2662, 2008 WL 5416392, at *2 (D.N.J. Dec. 22, 2008) (qu&érmnington Foods LLC
v. St. Croix Renaissance GrpLP, 528 F.3d 176, 179 (3d Cir. 2008) (internal quotations
omitted)). The Prison Litigation Reform Act of 1996 (P.L.R.A.) requires thabperrs asserting
a claim under 42 U.S.C. § 1983 with regards to prison conditions exhaust administrative
remedies.See42 U.S.C. § 1997(e). To exhaust administrative remedies, a prisoner must take
advantage of all avenues of redressluding those provided in the Inmate Handbook of the
New Jersey State Prisofoncepcion v. Mortar306 F.3d 1347, 1355 (3d Cir. 2002) (holding
that “a remedy need not be formally adopted through regulations by an agency ioitder f
be considered an ‘administrative remedy’ within the scope of § 1997e(a)’s eghausti
requirement” and prisoners mugtst attempt to address their grievances through the
administrative remedy described in New Jersey’s Department of Corgetitioate Handbook”
before pursuing § 1983 claims).

In opposing Plaintiff's request for injunctive reliefef@ndants argukthat Plaintiff failed

to demonstrate a likelihood of success on the merits because he didhaost administrative



remedies. In particular, Defendatieged that Plaintiff filed numerous Inmate Remedy System
Forms but did not administratively appeal the adverse rulings as permittieel loynate
Handbook. Plaintiff claims, however, that he was never notified of the outcome obifitary
complaints he filedHe arguestherefore, thate satisfied the exhaustion requirembémgt
exhausing all remedieseasonablyvailable to himandhefiled a motion requesting this Court
to resolve any factual disputes regarding the exhaustion of administratiedeas.

At this time, he Court need natecide whether Plaintigxhausted administrative
remedies Exhaustion of administrative remedies is relevant to whether Plaintifhbas s
likelihood of success on the merits, one of four elements necessary for the Cauwtan is
injunction. As previously discussed, the Casiderying Plaintiff's request for amjunction
becausdlaintiff failed toprove another element probability of irreparable hatnTherefore,
the Court need natecidewhether Plaintifihas exhausted administrative remedaexl
Plaintiff’'s Motion for the Court to BsolveFactuallssuesConcerning Exhaustion of
AdministrativeRemediess denied

[II.  CONCLUSION

For the foregoing reasons, Plaintiff's Motion to Enjoin Retalrmaind Motionfor This
Court to Resolve Any Factual Disputes Concerning Exhaustion of AdministraimedRare

denied. An appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: November 29, 2012



