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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Brian PALADINO,

Plaintiff,
Civ. No. 12-2021
V.
OPINION
K. NEWSOME et al,

Defendants.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This mattethas coméefore the Court on the Motion tadiniss and for Summary
Judgmentiled by Defendants Warren, Crothers, Gerdéal)sen, HolderandLanigan
(collectively, “Defendants”} (Docket Entry No45). Plaintiff Brian Paladino (“Plaintify
opposes thenotion (Docket Entry Nos. 47, 53 The Court has decided theotion after
consideringhe partieswwritten submissiongndwithout oral argument, pursuant to éeal Rule
of Civil Procedure 78(b). For the following reasddsfendantsimotionis grantel in part and
denied in part.

Il. BACKGROUND

The Court assumes the partieaniliarity with the underlying facts of this case and
recites briefly those facts relevant to the Court’s decision.
A. Factual Allegations
Plaintiff alleges that in October 2010, duriagbreak” from placement in a restraint

chair for his own protection, he was fed a sandwich and given a juice cup. (Dockdl&niry

! As neither party has provided full names for each defendant, the €faugt to them solely by last name.
1
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at 11 2229; Docket Entry No. 3 at 11 25-32le claims that when he tried to get a drink of

water from the sinkSergeant Newsome (“Newsome”) and “John Doe” officers threw him to the
floor and beat him.1q.). He alleges that on another occasion, Newsome and other “John Doe”
officers choked him, kicked him in the testicles, and put his head underwater to deprive him of
air. (d.). He alleges that on this second occasion, he heard the officers state thetréhey

acting at the command of Sergeant Perkins (“Perkiggf)geant Antoinello (“Antoinello”),
Lieutenant Crothers (“Crothers”), and Lieutenant Gerdes (“Gerddsl’). Plaintiff alleges that

he suffered excruciating pain and injuries requiring twenty staples in his Hdad. (

Plaintiff also alleges that he has been confined in administrative segregjatien
November 2010. (Docket Entry No. 1 at §13%)- He alleges thaduring this timehe has had
outdoor exercise on only one occasion, (Docket Entry No. 3 at fiég)ite the fadhat
prisoners in administrative segregation are entitled to outécogation in a small caged yard
(DocketEntry No. 1at 11 3631). He claims this lack of exercise has causedtoisuffer
migraine headaches, muscle cramps, and “lazy bonkbk.at(f 36, Docket Entry No. 3 at | 54).

Plaintiff alleges that his condbins of confinemenalsoinclude 24-hour lockdown, a 10-
minute shower three times a week, no contact visitation, no opportunity to earn good time
credits, annability to attend religious servicemninability to participate in educational
programs, and the deprivation of other privileges @udliy afforded the general prison
population. (Docket Entry No.dt § 30). Plaintiff alsoalleges that from May 20, 2011 to
February 6, 2012, Officers Whi{@/Nhite”), Pinkston (“Pinkston”), and Impagliazzo
(“Impagliazzo”)regularly deprived Plaintifffohis meals. (Id. at § 32).He alsoclaimsthat
White and Pinkston refused to dispense hygiene supplies to him, including toilet papepand so
(Id.). Plaintiff alleges that on February 6, 2012, he was transferred to another unit asthtleat

that date, Officers llardi‘llardi”) , Maura(“Maura”), and Domingueg‘Dominguez”)have
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refused to provide him cleaning suppliegich Plaintiff claims he needs because his cell is dirty
and moldy. Kd. at 1 33).He claims thatwhenhe has complained about the conditions of his
confinement, the officers to whom he complained have told him that they are acting on the
instructions of Administrator WarrgfiWarren”), Assistant Superintendent NellsgNellson”),

and Commissioner LanigghLanigan”). (d. at 11 34, 35).

Plaintiff also alleges that from the time laigpeals of his conviction became final in May
of 2011, héhas beenleprived of paralegal assistance amehthly legal supplies(ld. at 11 37
43). He alleges that in Novemb2011, Sergeant Perkif$erkins”) instructedWhite and
Pinkston to conduct a cell search and confiscate Plaintiff's legal documestdingchis
conviction and criminal appealsld(at Y 41).Plaintiff also claimghat Pinkston confiscated
Plaintiff's personal property on November 29, 2011. (Docket Entry No. 3 at § 57).

Plaintiff also alleges that on January 3, 2012, Perkins confiscated Plaintifisiption
eyeglasses arfus dentures. (Docket Entry No. 1 at 1 4Ble claims that he is suffegrblurry
vision and headaches without his glassés.). (He also alleges that he is experiencing pain and
difficulty eating without his denturedld.).

Plaintiff alleges that on January 3, 2012, Sergeant And¢faaderson”)and Officer
Holder (“Holder”) kicked and punched him in the head, causing a gash above thegket
Entry No. 3 at § 59)He alsoalleges that on February 5, 2012, “John Doe” officers maced him
with pepper spray and twisted his toe until it fracturdd.).(

B. ProceduralHistory

OnApril 4, 2012, Plaintiff filed a complaint, (Docket Entry No. 1), and then filed an
amended complaintéllectively,“Complaint”) on June 28, 2012, (Docket Entry No. 3). In the
Complaint, Plaintiff seeks relief for a number of constitutional violationsst, FRtaintiff claims

that Defendants violated the Eighth Amendment by (1) using excessive force oncasions
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when Newsome and “John Doe” officers allegedly beat Plaintifsi{B)ecting him to
substandard conditions of confinementlibyiting him to three showers per week and depriving
him of meals, recreation, contact visitation, educational programs, hygienessuplaaning
supplies, and the opportunity to earn good time credits; and (3) providing inadequate medical
care, particulayl by taking from him anthendenying him prescription eyeglasses and dentures.
(Id.). He also claims that Defendants violated the First Amendment by denying hiss &zce
religious services(ld.). He claims they also denied him access to the courts by failing to
provide him with adequate paralegal assistance in violation of his First Amendrmdddua
Process rights(ld.). He also claims thdDefendants violated the Equal Protection Clausbef t
Fourteenth Amendment lmepriving him ofmeals cleaning suppligswriting supplies, and
hygiene supplies that were provided to osiarilarly situatednmates. (1d.).

On August 13, 2012, this Court dismisseweralof Plaintiff's claimssua sponteinder
28 U.S.C. 881915(e)(2), 1915A.(Docket Entry Nos. 4, 5). A number BRintiff's claims
survived, however, including his claims for (1) excessive force in violation of gitEi
Amendment; (2) conditions of confinement in violation of the Eighth Amendment; (3)
inadequate medical treatment in violation of the Eighth Amendment; and (4) desjppasatnent
in violation of the Equal Protection Clause of the Fourteenth Amendr(@e¢Docket Entry
No. 4).

OnJanuary 4, 2013, Defendants filed a motion to dismiss and for summary judgment as
to those remaining claims. (Docket Entry No. 4B)aintiff responded on January 18, 2013,
opposing the motion on grounds tiiAY Defendants were precluded from making @tion to
dismissbecausehe Courthad alreadylismis®dcertain claimsua sponteand(2) summary
judgment was premature because Plaintiff had not had the opportunity to conduct giscover

(Docket Entry No. 47) As the Court found those arguments ingukgte to address the issues
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raised by Defendants in their motion, the Court provigkeentiff with anadditional opportunity

to respond to Defendants’ motionSgeDocket Entry No. 50). Specifically, the Court instructed
Plaintiff to submit any evidence, including documents, affidavits or declaratiaatsddress
whetherPlaintiff exhausted administrative remedies prior to initiating this lawslait). (

Plaintiff submitted such materials on February 26, 2013. (Docket Entry)loThe Court now
considers the merits of Defendants’ motion.

[I. LEGAL STANDARD

Defendants seek relief under Federal Rules of Civil Procedure 12(b)(6) anSes6. (
Docket Entry No. 45).

A. Rule 12(b)(6)Standard

Federal Rule of Civil Procedure 8(2)fequires that pleadings contain a “short and plain
statement of the claim showing that the pleader is entitled to relief.” Rule 8 “doesjaive
detailed factual allegations, but it demands more than an unadorned, the-defendauthynlaw
harmedme accusation.’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (internal quotations
omitted). On a motion to dismiss for failure to state a claim, a “defendant bears the burden of
showing that no claim has been presentdditiges v. United State$04 F.3d 744, 750 (3d Cir.
2005).

When considering a Rule 12(b)(6) motion, a district court should conduct gptmee-
analysis.Malleus v. George641 F.3d 560, 563 (3d Cir. 2011). “First, the court must ‘take note
of the elements a plaintiff must plead to statclaim.™ Id. (quotinglgbal, 556 U.Sat
675). Second, the court must accept as true all of a plaintiff'splefided factual allegations
and construe the complaint in the light most favorable to the plaifufivier v. UPMC
Shadyside578 F.3d 203, 210-11 (3d Cir. 2009). But, the court should disregard any conclusory

allegations proffered in the complairitd. Finally, once the welpleaded facts have been
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identified and the conclusory allegations ignored, a court must next deterhetieewtle “facts
alleged in the complaint are sufficient to show that plaintiff has a ‘plausible claim fo
relief.” Id. at 211 (quotinggbal, 556 U.S. at 679)This requires more than a mere allegation
of an entitlement to reliefld. “A complaint has to ‘sbw’ such an entitlement with its
facts.” Id. A claim is only plausible if the facts pleaded allow a cémreasonably infer that the
defendant is liable for the misconduct allegédl. at 210 (quotinggbal, 556 U.S. at 678)Facts
suggesting the “nre possibility of misconduct” fail to show that the plaintiff is entitled to
relief. 1d. at 211 (quotindggbal, 556 U.S. at 679).

B. Rule 56 Standard

Summary judgment is appropriate if the record shows “that there is nangessue as to
any material fact and that the movant is entitled to judgment as a matter oHewR.Civ. P.
56(c); Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). In deciding a motion for summary
judgment, a district court considers the facts drawn from “the pleadings, tbeatisand
disclosure materials, and any affidavits” and must “view the inferences tawa ttom the
underlying facts in the light most favorable to the party opposing the moti@n."RECiv. P.
56(c);Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002) (internal quotations omitted).

In resolving a motion for summary judgment, the Court must determine “whether the
evidence presents a sufficient disagreement to require submission to avilngtioer it is so
onesided that one party must prevail as a matter of ladwntlerson v. Liberty Lobby#77 U.S.
242, 251-52 (1986). More precisely, summary judgment should beedr&tihe evidence
available would not support a jury verdict in favor of the nonmoving pédtyat 248-49. The
Court must grant summary judgment against any party “who fails to makevanglsufficient
to establish the existence of an element esddntthat party’s case, and on which that party will

bear the burden of proof at trialCelotex 477 U.S. at 322. Properly applied, Rulenbib
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“isolate and dispose of factually unsupported claims or defenses” before thesecsse to
trial. Id. at 323-24.
V. ANALYSIS

Defendants seek relief under Feddtales of Civil Procedure 12(b)(6) and 56. (Docket
Entry No. 45). They argubat (1) Plaintiff did not exhaust administrative remedies; (2)
Defendants Warren, Nellsen, and Lanigan are entitled to qualified imm(B)itiie claims
against Defendants Waim, Nellsen, and Lanigan are based on an impermissible theory of
respondeat superidrability; and (4) Plaintiff cannot make the requisite showing to warrant
punitive damages.

Before considering the merits of Defendants’ arguments, it is necessadrésaseveral
preliminary matters concerning the proper standard of revieist, Plaintiff contends that
Defendants are precluded from bringing a Rule 12(b)(6) motion to dismiss éd¢cawSourt
already reviewed Plaintiff's complaint and dismissed a number of his ctaiaisponteinder 28
U.S.C. 88 1915(e)(2), 1915A. (Docket Entry No. 47). The right of a defendant to bring a
motionto dismiss for failure to state a clgilmowever, is not foreclosed by a district court’s prior
finding, duringsua spote screening of a civil action filed by am forma pauperigrisoner, that
the prisoner stated a clainfeahan v. Wilhelpd81 F. Supp. 2d 1115, 1119 (S.D. Cal. Mar. 28,
2007)(citing cases) As such, the Court rejects Plaintiff's argument that the Court’s gui@r
spontedismissal of certain claims precludes the Court from now considering Deféndants
arguments under Rule 12(b)(6).

Additionally, the Court notes that, upon reviewing Defendants’ btiesfunclear which
standard of review — Rule 12(b)(6) or Rule 5Befendantsvould have the Court apply to each
of theirarguments.The Court, therefore, looks to Defendants’ brief to determine which

arguments they advance under each standarst, the Court concludes that Defendants’
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argument concerning exhaustion of administrative remedies is properly cedsiteler the
summary judgment standardUnder FeD. R. Civ. P. 12(d), if, on a motion under Rule 12(b)(6)
or 12(c), matters outside the pleadings are presented to and not excluded by theecoation
must be treated as one for summary judgment under RuleCg#8dme v. Moshannon Valley
Corr. Cntr./Cornell Cos., In¢.No. 09-2070, 2010 WL 4948940, at *3 (3d Cir. 2018%
Defendants rely on documents outside of the pleadings in arguing that Plaietiftéeexhaust
administrative remedies, the Court interprets Defendants’ motion to be a motsumforary
judgment as to that issue.

The Court interprets Defendants’ other arguments, however, as arguments made under
Rule 12(b)(6) motion to dismiss standard. In reaching this decision, the Court noRaititt
has lad no opportunity for discovergndit may be necessary for the parties to condante
discovey beforeaddresig these arguments on summary judgnfeRurthermorePefendants
advance no authority in support of treating their remaining arguments under a summary
judgment standardndthe Court notes that the sections of Defendants’ brief comgerni
gualified immunity,respondeat superipand punitive damages contain no citations to the
record AsDefendants, therefore, appear to advance these arguments based on the pleadings
alone, the Coutreas these arguments asguments raised under Rule 12(b)(6).

A. Motion for Summary Judgment
The Prison Litigation Reform Act (“PLRA”) requires prisoners assgréi claim under

42 U.S.C. § 1983 to first exhaust administrative remedies. 42 U.S.C. 8§ 19p@eifically,

2 Quallified immunity questions should be decided at the earliest possitgérsthg litigation;however, the issue
may be addressed in either a motion for dismiss or a motion for summaryejud@ae Mitchell v. Twyf
Willingboro Mun. Gov’t No. 111664, 2012 WL 5989358, at *4, 1183 (D.N.J. Nov. 28, 2012})ee also Crawford

El v. Britton 523 U.S. 574, 593 n.14 (1998) (“[L]imited discovery may sometimes bagsagebefore the district
court can resolve a motion for summary judgment based on qualified inyrf)luinderson v. Creightor83 U.S.
635, 637 (1987) (upholding a district court’s @& on the issue of qualified immunity before any discovery took
place).
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Section 1997e provides that “[n]o action shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal law, by a prisoner confined jailapyison,or
other correctional facility until such administrative remedies as are aeadedkxhausted.ld.

“The purpose of the exhaustion requirement is (1) to return control of the inmate
grievance process to prison administrators; (2) to encourage development of antedivénis
record, and perhaps settlements, within the inmate grievance process; amed8ré the
burden on the federal courts by erecting barriers to frivolous prisoner laivsAitsnRa v.
Ortiz, No. 04-2711, 2006 WL 1675091, at *2 (D.N.J. June 14, 2006) (Singill v. Gillis, 372
F.3d 218, 230 (3d Cir. 2004))t apdies to all prisoners in custody at the time they filed their
original complaintPorter v. Nusslg534 U.S. 516, 524 (2002), and it is mandafor all
Section 1983 claimslones v. Bogkl27 S. Ct. 910, 918-19 (2007) (citiRgrter, 534 U.S. at
524).

The Third Circuit has held that the exhaustion requirement applies to institutional
grievance procedures, even those not formally adopted by a state adnvaiaggancy.
Concepcion v. Mortor306 F.3d 1347, 1347-49 (3d Cir. 2002). Therefore, to prpp&Haust
administrative remedies, a prisoner must comply @asthigrievance procedures described in
inmate handbooksld. at 1347-48. The New Jersey State Prison Inmate Handbook “sets forth a
procedure for pursuing administrative remedies within theoprsystem which entails the filing
of [an InmateRemedySystemForm (“IRSF”)] and if necessary, subsequent appeal of an
unfavorable decision.’Di Giovanni v. New Jerse\o. 04-2060, 2006 WL 2524174, at *1
(D.N.J. Aug. 29, 2006).

The PLRA contains no fility exception that wold excuse a failure to exhauBpoth v.
Churner, 532 U.S. 731, 741 n.6 (2001); however, a prisoner need only exhaust those

administrative remedies “available” to him. 42 U.S.C. § 199K{e)ouf v. Turney 814 F. Supp.
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2d 454, 464 (D.N.J. Aug. 31, 2011) (citivigrbanik v. Harlow441 F. App’x 931, 933-34 (3d
Cir. 2011)). “To constitute an available administrative remedy, a grieyancedure must
enable the appropriate prison authorities to provide relief or to take action in eegpans
prisoner’s grievance.In re Bayside Prison Litig.No. 97-5127, 2008 WL 2387324, at *4
(D.N.J. May 19, 2008) (citingooth 532 U.Sat 736 n.4). An administrative remedy is not
available, however, if a prison official has mistadotherwise precluded the inmate from filing
or exhausting prison grievance procedunschell v. Horn 318 F.3d 523, 529 (3d Cir. 2003);
Brown v. Cook312 F.3d 109, 112 (3d Cir. 2008amp v. Brennar219 F.3d 279, 280-81 (3d
Cir. 2000);0Oliver v. Moore, 145 F. App’x 731, 734-35 (3d Cir. 2005).

Here, the record reveals that Plaintiff did not exhaust administrative remzedie all
claims. First, as a preliminary matter, although Plaintiff states that “[t]he rdwtrdias
submitted to the Courtytdefence (sic) is incomplete,” Plaintdpparently does not contend that
any IRSFsare missing from the recardDocket Entry No. 53, Attach. 1 at § 26). Instead,
Plaintiff appears to takéssue with the “linguistics” and lack of “checks and balanaesfie
system. Id.). As Plaintiff has not asserted that he submitted any IRSFs not included in the
submissiondeforethe Court, the Court finds that the IRSFs submitted to the Court are a
complete set.

Having reviewed thasIRSFsijt is clear that Plaitiff did not exhaust administrative
remedies for all claims. First, Plaintiff did not submit an IRSF concerning tlgedllacidents
where (1) “John Doe” Defendants, Newsome, Perkins, Antoinello, Crothers, and Geedes t
Plaintiff to the floor and beat him; (2) Anderson and Holder kicked and punched him in the eye
on January 2, 2012; and (3) “John Doe” Defendants maced Plaintiff with pepper spray and

twisted his toe until it fractured. As such, Plaintiff failed to exhaust administrativedies for
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his Eighth Amendment excessive force claim anchmary judgmerfor Defendantsnust,
thereforepe entered as to thelaim.

Plaintiff also failed to exhaust administrative remedies for his Eighth Amendiaent c
for inadequate medical treatmemt which he claims Defendants took his eyeglasses and
dentures After reviewing each of the IRSKubmitted, the Court concludes that during the
relevant period, Plaintiff submitted four IRSkegarding medical care SéeDocket Entry No.
45, Attach. 3, Ex. C at 83, 128, 138-39, 151). Only one actually pertainsaibethetions
Plaintiff makes in this lawsuihowever. Id. at 83). In that IRSF, Plaintiff wrote: tOFebruary
5, 2012, | was escorted . . . on video ceaneMy glasses have been missing since. They were in
my pants pocket and were taken while video was being taken. Please view videaniocate
eyeglasses and return them to me ASARJ.)( As this is the only IRSF Plaintiff apparently
submitted that@ncerns the medical care allegations in the Complaint, the Courthiaids
Plaintiff did not exhaust administrative remedies as to that claim. Plaintiff sohgphot place
the prison on notice of his claim of inadequate medical care. As such, sujndmment is
appropriate as to Plaintiff's Eighth Amendment claim for inadequate medidahéma

Finally, Plaintiff submitted numerous IRSFs regarding prison conditions, (Docket Entry
No. 45, Attach. 2, Ex. B at 34, 36-40, 53, 58, 63, 66, 68; Attach. 3, Ex. C at 86, 113, 114, 125,
126, 129, 130, 136, 152); however, the Court finds théailesl to exhaust administrative
remedies as to many of the conditions complained of in this lawBaikbriefly recite Plaintiff's
claimspertaining to the conditions of his confinementaleges that Defendants violated the
Eighth Amendment byl) regularly depriing Plaintiff of meals; (2) subjecting him to a 24-hour
lockdown andproviding him withexercise on only one occasion oagueriod of at least
eighteermonths (3) denying Plaintiffcontact visitation rights; (4Jenying himaccess to

educational programs; (5) depriving him of hygiene supplies; (6) depriving hthaasfing
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supplies; and (7) permitting him to take only three showers per Weéintiff also complains
that Defendants violated the Fourteenth Amendment Equal Protection Clausedgu(ajly
depriving him of meals; (2) depriving him of hygiene supplies; (3) depriving him afinlga
supplies; and (4) depriving him of writing supplies. The Court finds, however, that Plaintif
submittedno IRSFscomplaining of hissisitation rights that he was permitted to take only three
showerger weekthat he was denied access to educational programs, or that he was deprived of
cleaning supplies

Additionally, the Court finds that Plaintiff did not submit IRSFs to support his claim of
regular meal deprivation. In his ComplaiRtaintiff claimshe was “starved” of meals daily
from May 20, 2011 until February 6, 2012 and was “sometimes” deprived of his dinner “once or
twice a weeK (Docket Entry No. 1 at 1 32). Yet Plaintiff filed only two IRSFs complaining
that he did not receive adequate food. In the first IRSF, Plaintiff complainsishr@uests for
additionalslices of breaghewas already receiving twdjad been denied. (Docket Entry No.
45, Attach. 3 at 35). In the second dated January 12, PC4iftiff complains that Pinkston
refused to give him breakfast or water on December 3, 2011, and also refused to givehim |
on December 17, 2011ld( at 58). The Coudimply cannot say thahese IRSFs were
sufficient toplace the prison on notice tife regular andngoing meal deprivation allegedtime
Complaint. As such, to the extent Plaintiff's claims rely on allegagiof meal deprivation,
access to showensp contact visitatiomnd access to educational prograangleprivation of

cleaning suppliedefendants i@ entitled to summary judgment.

% Plaintiff also complains thdte is ineligible to earn good time credits; however, this is effectively a npeltethe
length of his confinement. u8h a challenge must bedoight in a petitiorfor awrit of habeas corpusPreiser v.
Rodriguez411 U.S. 475, 499 (1973) (“[A] § 1983 action is a proper remedy for a state prugomés making a
constitutional challenge to the conditions of his prison life, but not tatteiflength of his custody.”). As such, to
the extent Plaintiff claims relief based on his inability to earn good tiedits, this claim is dismissed.
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Plaintiff did, however, submit IRSFs complainitigathe wasnot givenadequatesoap
and toilet paper,d. at 37, 39, 4Q)and that he was denied adequate recreation or exerdisH, (
126, 129). The Court also finds that Plaintiff submitted IRSFs concerniadjdgsd
deprivation of writingmaterials. Id. at 54, 56, 57, 59, 80, 106, 108, 114, 125, 141, 149).
Therefore, the Court finds that Plaintiff submitted IRSFs to support his Eighémédment claim
to the extent it relies ohis claims that he did not receimdequate hygiene suppliesexercise’
Additionally, the Court finds that Plaintiff submitted IRSFs to support his Founteent
Amendment claim to the extent it relies on his allegations that he was denied hygjaies sup
and writing supplies provided to similarly situated prisoniers.

Although Plaintiffdid in factsubmit IRSFs for thosevo claims, Defendants contend that
Plaintiff nevertheless did not exhaust administrative remedies becadgkru appeal the
prison’s resolution othose complaints. Plaintiff, however, contends that he did not receive
responses to many of the IRSFs he subnfited that when he did receive a response, he

immediatelyappealed but never received a respdnshoseappeals As a prisoner is only

* Plaintiff apparently does not claim that the alleged deprivation ofngrithd legal materials is &ighth
Amendment violation. §eeDocket Entry No. 1 at 15).

® Plaintiff apparently does not contend that his lack of exercise or recreatiates the Fourteenth Amendment.
(SeeDocket Entry No. 1 at 15).

® Plaintiff states a number of times thatdfen did not receive responses to the IRSFs he fil&ke (e.g.Docket
Entry No. 53 at B (| write greavance (sic) (IRSF) all the time about the isolation andva¢ipn of sensory
stimuli and no responses or even an acknowledgment of the prohliBorcket Entry No. 53, Attach. 1 at 11 6
(“[IRSFs] don't get acknowledged, entered into the tracking systerand don’t get any response.”), 9 (denying
receiving a response &mAugust 17, 2011 IRSF concerning soap rations), 20 (denying receiving a response to a
February 15, 2012 IRSF concerning disciplinary charges); Docket Hotrg3, Attach. 5 at 1 3(a) (“When | file
grievance forms requesting that | need items such as toothbrushesr shoes, towel, washcloth, toothpaste and
soap, | either donget a response or the reply insults my intelligence by saying that | have bagithese items
from inmate commissary.”)). Several of Plaintiff's IRSFs also tttekis difficulties in obtaining responses to
IRSFs and his mail in general. (Docketty No. 45, Attach. 3 at0 (referencing “mail being withheld”); Docket
Entry No. 45, Attach. 4, at 84 (sitag “You can't tell me that noody has written to me since September of 2011”
and stating that someone is “withholding” his mail), 91 (seekingpea “nonresponsive replies to all the IRSF
101 remedy forms | have been filing for legal assistance . . . ."”); Dockst Bot53, Attach. 4 at 4 (“I've written
several times since February 6, 2012 and not received a resppnse.”)

" Plaintiff stateghat when he did receive a response to his IRSFs, he immediately appealed et reweesponse
to thoseappeals. $ee, e.gDocket Entry No. 53, Attach. 1 at 1 8 (explaining that after receiving armeso an
April 20, 2012 IRSF “I the appealed asking why it took 3 months for a response amaiid lhave a phone call
debitted (sic) to my account . . .. This appeal filay others did not get a response.”), 10 (explaining that after
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required to exhaust those administrative remedies available to him, dhtecGocludes that
Defendants have not met their burden of establishing that no genuine issueriail faatesxists
as to whether Plaintiff exhausted administrative remedies for his Eighth Ameinclaien
challenging the conditions of his confinement arslFourteenth Amendment claim alleging
disparate treatmenSeelJackson v. Gandy877 F. Supp. 2d 159, 179 (D.N.J. June 29, 2012)
(denying summary judgment because genuine issue of material fact exisiednasher
prisoner had exhausted administratremedies).As such, summary judgment is denied as to
those claims.
B. Motion to Dismiss

Defendants move to dismiss Plaintiff's remaining claims under Rule 12(bg6)ng
that (1) Defendants Warren, Nellsen, and Lanig@entitled to qualified immuyit (2)
Plaintiff's claimsagainst Warren, Nellsen, and Laniganpermissiby rely on a theory of
respondeat superipand (3) Plaintiff cannot meet the requisite standard to recover punitive
damages.

1. Qualified Immunity

“The doctrine of qualified immunityrptects government officials from liability for civil
damages insofar as their conduct does not violate clearly established wt@tatmnstitutional
rights of which a reasonable person would have knowearson v. Callahanl29 S. Ct. 808,
815 (2009)citing Harlow v. Fitzgerald 457 U.S. 800, 818 (1982))Qualified immunity
balances two important interestshe need to hold public officials accountable when they
exercise power irresponsibly and the need to shield officials from harassm@attain, and

liability when they perform their duties reasolyab Id. Government officials are protected by

receiving a responses to IRSFs filed on August 29, 2011 “l immediately apeadd never received any response
to the appeal.”), 15 (explaining that Plaintiff appealed an IRSF regardidgdamering but “never received a
response”), 16 (explaining that Plaintiff “appealed immediatelg"résponse to a November 30, 2012 IRSF
regarding a ripped sheet but has received “no response to date”); Docket Eri8; Ntiach. 4 at 4).
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qualified immunity “regardless of whether the government official’'s esrarmistake of law, a
mistake of fact, or a mistake based on mixed questions of law and lidcfduotations and
citations omittd). “Because qualified immunity is an immunity from suit rather than a mere
defense to liability,” immunity questions should be resolved “at the earliesbj@s&ge in
litigation.” 1d. (quotations and citations omitted).

When determining whether afficial is entitled to qualified immunity, courts conduct a
two-step analysisSaucier v. Katz533 U.S. 194, 200-01 (2001). “First, the court must consider
whether the facts alleged, taken in the light most favorable to the plaintiff, Baothé¢ oficer’s
conduct violated a constitutional rightRopec v. Tate361 F.3d 772, 776 (3d Cir. 2004) (citing
Saucier 533 U.S. at 201). “If the plaintiff fails to make out a constitutional violation, the
gualified immunity inquiry is at an end; the offiderentitled to immunity.”Bennett v. Murphy
274 F.3d 133, 136 (3d Cir. 2002). “If, however, a violation could be made out on a favorable
view of the parties’ submissions, the next sequential step is to ask whether tinasgiearly
established.”Kopeg 361 F.3d at 776 (quotirfgaucier 533 U.S. at 201(quotations omitted)

“If it would not have beeglear to a reasonable officer what the law required under the facts
alleged, then he is entitled to qualified immunityd.

Before analyzing whethdefendants are entitled to qualified immunity in this case, the
Court notes that “[t}he Third Circuit has cautioned against dismissing a cadeobagpaalified
immunity on a Rule 12(b)(6) motion because ‘it is generally unwise to ventureauoizifaed
immunity analysis at the pleading stage as it is necessary to develop taéraiud in the vast
majority of cases.”Mitchell v. Twp. of Willingboro MunGov't, No. 11-1664, 2012 WL
5989358, at *4 (D.N.J. Nov. 28, 2012) (citiNgwland v. ReehorsB28 F. App’x 788, 791 n.3
(3d Cir. 2009)). Bearing this in mind, the Court now turns to Defendants’ arguments to

determine whether qualified immunityestablished on the face of ther@plaint.
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Defendants make a number of general argunanteerningqualified immunity that are
not specific teeither of Plaintiff's two remaining claimsFirst, Defedants argue that Warren,
Nellsen, and Lanigaare entitled to qualified immunity becaubey did not violate any
constitutional rightis theyhad no personal involvement in the conduct complained of. (Docket
Entry No. 45 at 15). In light of the liberal pleading construction givemdsepleadingssee
Haines v. Kerner404 U.S. 519, 520 (1972), however, the Court does not agree. Plaintiff has
alleged thathe conduct he complains of, though carried out by various correctional officers, wa
ordered by Warren, Nellsen, and Lanig#s the Court sees little distinction between
Defendantordering a subordinate to perform certain actions and Defendants perfdnoseg
actions themselves, the Court disagrees that Defendants Warren, Nellsentlede@igualified
immunity on this basisSeeNovellino v. New Jersey Dep’t of Corrs. Maainziew Youth Corr.
Facility, No. 10-4542, 2011 WL 3418201, at *4-5 (D.N.J. Aug. 3, 2011) (denying qualified
immunity where the defendants ordered others to engage in conduct in violation of the
constitution).

Additionally, Defendants argue thdismissals appropriate becausgaintiff fails to
state & specific time or date, or any inclinatiothat Defendants Warren, Nellsen, and Lanigan
ordered such conduct. (Docket Entry No. 45, Attach. 1 )at Tie Court, however, disagrees
that the omission of s facts constitutes a failure to state a claim under Rule 12(b)(6).
Additionally, the Court notes that Defendants bear the burden of showing that dissnissa
appropriate but have cited no authority to support their contention that Plaintiff teustate
or time that Warren, Nellsen, and Lanigan made such or&erthermorethe Court notes that
pro secomplaints are construed liberally and held to “less stringent standandstmel
pleadings drafted by lawyersEstelle v. Gamble491 U.S. 97, 106 (1976). The Court,

therefore, findghis argument unavailing.
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Having addressedddendants’ more general argument® €ourt now turns tahether
Defendants Warren, Nellsen, and Lanigan are entitled to qualified imnamrftiaintiff's Eighth
Amendment claim and then whether they are entitled to such imnaumithaintiff's Fourteenth
Amendment claim.

a.Eighth Amendment Claim

“[T]he treatment a prisoner receives in a prison and the conditions under which he is
confined are subject to [s]crutiny under the Eighth Amendntetelling v. McKinney509
U.S. 25, 31 (1993). The Constitution mandates that prisoners be afforded “humane conditions of
confinement;” however| tthe Constitution does not mandate comfortable prisoRarimer v.
Brennan 511 U.S. 825, 832-33 (199%iternal citations omitted)“[P]rison officialsmust
ensure that inmates receive adequate food, clothing, shelter, and medical canstdtaken
reasonable measures to guaratheesafety of inmates.”ld. at 832 (quotingdudson v. Palmer
468 U.S. 517, 526-27 (1984)).

To establish an Eighth Amendment violation, “an inmate must allege both an objective
elementthat the deprivation was sufficiently serioarsd a subjective elemetitat a prison
official acted with a sufficiently culpable state of mind, i.e., deliberatéf@mence.” Nami v.
Fauver, 82 F.3d 63, 67 (3d Cir. 1996) (citivgilson v. Seiter501 U.S. 294 (1991))A
deprivation is “sufficiently serious” whenrésuls in the denial ofthe minimal civilized
measure of life’s necessitiesFortune v. Hambergei379 F. App’x 116, 122 (3d Cir. 2010)
(citing Farmer, 511 U.S. at 834). “This requires an inmate to show that he is incarcerated under
conditions posing a substantial risk of harm . . ld"(internal quotations omitted).

Furthermore{[a] prison official demonstrates deliberate indifference if he knows of and

® The Eighth Amendment applies to the states through the Fourteenth Aeren&®e, e.gWilson v. Seiter501
U.S. 294, 2987 (1991).
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disregards an excessive risk to the inmate’s health or satdani v. Greer269 F. App’x 149,
151 (3d Cir. 2008)diting Farmer, 511 U.S. at 834).

Plaintiff contends that the conditions of his confinement violate the Eighth Amendment.
Having concluded that Plaintiff failed to exhaust administrative remedies as yooifrthie
conditions of confinement complained Bfaintiff's Eighth Amendment claimow consists of
allegationf (1) 24-hour lockdowrwith only one instance of recreation since November 2010;
and (2) the denial of a portion bygiene supplies, namelyilet paper and soagPlaintiff also
contends thiahe sufferdrom migraine headaches, anxiety, depressamgimuscle crampas a
result of these deprivations. (Docket Entry No. 1 at § 36; Docket Entry No. 3 at  54).

In light of the liberal pleading construction givenpi@ sepleadingssee Haines v.

Kerner, 404 U.S. 519, 520 (1972hd Court cannot agree with Defendants that Plaintiff has
failed to state m Eighth Amendment violation or that such a violation was not clearly established
for qualified immunity purposesAlthough “[e]Jvenminimal provision of time for exercise and
recreation may satisfy constitutional requiremen®attis v. Phelps344 F. App’x 801, 805 (3d
Cir. 2009) (citing cases), here Plaintiff alleges a total deprivatiexefcise for more than
eighteen months. It'is generally recognized that a total or ntal deprivation of exercise or
recreational opportunity, without penological justification, violates Eighthdment
guarantees.’See Patterson v. Mintze&l7 F.2d 284, 289 (6th Cir. 1983geAnderson v.
Coughlin 757 F.2d 33, 35 (2d Cir. 1985) (“some opportunity for exercise must be afforded to
prisoners”);Ruiz v. Estelle679 F.2d 1115, 1152 (5th Cir. 1982) (“confinement of inmates for
long periods of time without opportunity for regular physicalrelse constitutes cruel and
unusual punishment’Bpain v. Procunier600 F.2d 189, 199 (9th Cir. 1979) (“denial of fresh air
and regular outdoor exercise and recreation constitutes cruel and unusual punishment”);

Campbell v. Cauthrgr623 F.2d 503, 506-0Bth Cir.1980);Campbell v. McGruders80 F.2d
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521, 545-46 (D.C. Cir.1978). The Third Circuit ledsoindicatedthat a prisoner’s allegations
are sufficient to state an Eighth Amendment violation whemrddimed hewvas confined in
administrative segregation and denied access to daily exercise and educatgmaahgor
approximatelyiwo years DeenMitchell v. Lappin No. 12-3795, 2013 WL 628568, at *3 (3d
Cir. 2013). As such, the Court cannot say that Plamttfegations are insufficient to staén
Eighth Amendment violation or that such a violation was not clearly establiinedeforethe
Court is not persuaded tHaefendants Warren, Nellsen, and Laniganeatitled to qualified
immunity regarding Riintiff's Eighth Amendmentlaim.®
b.Fourteenth Amendment

Defendants alsoontendthatWarren, Nellsen, and Lanigan are entitled to qualified
immunity on Plaintiff's Fourteenth Amendmesiaim. “The Equal Protection Clause of the
Fourteenth Amendment requires that similarly situated individuals be treated! dlikan v.
Brenner 375 F. App’x 232, 238 (3d Cir. 2010) (citijty of Cleburne v. Cleburne Living Ctr.
472 U.S. 432, 439 (1985)YAn equal protectiorclaim maybe brought by a ‘class of one,” an
individual claiming that he has been intentionally treated differently fromotheilarly
situated and that there is no rational basis for the difference in treatner(citing Village of
Willowbrook v. Olech528 U.S. 562, 564 (2000)).T6 state a claim under this theory, a plaintiff
must allege that (1) the defendant treated him differently from others simitadtesl, (2) the
defendant did so intentionally, and (3) there was no rational basis for themitt#an
treatment.” Leone v. Twpof Deptford 616 F. Supp. 2d 527, 535-36 (D.N.J. Apr. 29, 2009).

Construing the complaint liberally, the Court cannot say that Plaintiff haslaquately

alleged a constitutional violation under the Fourteenth Amendment and that such a violation wa

° Once again, the Court notes that Defendants have provided no authoitiigif@rgument that Plaintiff's
allegations fail to state a constitutional violation and that such a violation igeadiy@stablished. As Defendants
bear the burden of showing that dismissal is warranted, the Coelti¢sant to dismiss Plaintiff's claim in the
absence of such authority.

19



not clearly established under existing law at the time of the alleged coilauttiff claimsthat
he was deprived of hygiene awditing supplies that were provided to similarly situated inmates.
Although Plaintiff does not provide examples of inmates who received supplies whriff Pla
did not, the Court finds that such examples are not necessagperly state a claim under Rule
8. M.G. v. Crisfield No. 06-5099, 2009 WL 2920268, at *5 (D.N.J. Sept. 11, 2009) (citing
Phillips v. Cnty. of Alleghanyb15 F.3d 224, 243-244 (3d Cir. 2008)) (“The Third Circuit has
held that a plaintiff is not requiregd specifically identify the similarly situated personssgg
alsoDeMuria v. Hawkes328 F.3d 704, 707 (2d Cir. 2003). “To survive a motion to dismiss, the
complaint must merely contain sufficient allegations of the existence of similadyesitu
individuals to nudge the claim across the line from conceivable to plausikdé.Bros., Inc. v.
Twp. of MoorestowrNo. 10-4843, 2011 WL 2559507, at *6 (D.N.J. June 27, 2011) (citing
Mann, 375 F. App’x at 238-39 Furthermore, Defendants have offered no rational fasike
allegedlydisparate treatment. As su@gfendants have not shown titaty are entitled to
gualified immunityon Plaintiff's Fourteenth Amendment claim.
2. Respondeat Superior

Defendants also argue that all claims against Warren, Nellsen, and Lanigfanemu
dismissed because they rely on an impermissible theasgspbndeat superiorLocal
government units and supervisors are not liable under Section 1983 solely on a theory of
respondeat superiorSee City of Oklahoma City v. Tuttle/1 U.S. 808, 824 n.8 (198B)pnell
v. New York City Dep’t of Social Sen436 U.S. 658, 690-91, 694 (1978) (municipal liability
attaches only “when execution of a government’s policy or custom, whether mase by
lawmakers or by those whose edicts or acts may fairly besatgresent official policy, inflicts
injury” complained of);Natale v. Camden Cnty. Cofffacility, 318 F.3d 575, 583-84 (3d Cir.

2003). “A defendant in a civil rights action must have personal involvement in the alleged
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wrongs, liability cannot be predicated solely on the operatioaspiondeat superidr Rode v.
Dellarciprete 845 F.2d 1195, 1207 (3d Cir. 1988) (citations omitted). Personal involvement can
be shown through allegations of personal direction or of actual knowledge and acwpagsce
Id.

As Section 1983 does not support liability on the theongstbondeat superioto the
extent that any of Plaintiff's claims rely @ncha theory, these claims are dismissed. Plaintiff,
however, alleges thdlhe conduct complained wfas ordered byvarren, Nellsen, and Lanigan.
Thereforethe Court finds sufficient allegans of personal involvement in the pleadings and
concludes that Defendants’ argument regardespondeat superiadoes not support dismissal
of the two remaining claims against Warren, Nellsen, and Lanigan.

3. Punitive Damages

Defendants also argue tHltintiff’'s claims for punitive damages should be dismissed
under Rule 12(b)(6). The PLRA does not prohibit prisoners from seeking punitive damages in §
1983 claims.Gattis 344 F. App’xat 804 (citing Allah v. AlHafeez 226 F.3d 247, 251-52 (3d
Cir. 2000)). Punitive damages are only awardbadwever jf the defendant’s conduct is
particularly egregiousSmith v. Wade461 U.S. 30, 56 (1983). To recover punitive damages, a
state defendant’s conduct must have been “motivated by evil motive or inténtiust have
“involve[d] reckless or callous indifference to the federally protectgusiof others.”ld.

Here,Defendants have not shown that Plaintiff's claims for punitive damages should be
dismissed under Rule 12(b)(6First, Defendantoffer no authority to support their contention
that dismissal of a claim for punitive damages is appropriate waeteereDefendants
allegedlysingled out Plaintiff for special treatmerdunted him, and deprived hioh exercise
altogether for more thagighteen months. Furthermoreit is generally a question of fact as to

whether a defendant’s conduct was motivated by an evil motive or involves reckless
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indifference Coleman v. Rahijal14 F.3d 778, 787 (3d Cir. 1997)herefore, whout
additional showindpy Defendants that dismissal is warrantbe, Court declines tdismiss
Plaintiff's claims for punitive damages this time.

V. CONCLUSION

For the foregoing reasorBefendantsMotion toDismiss and for Summary Judgment is

grantedin part and denied ingot. An appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: June 27, 2013
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