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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JEAN SARNO,
Plaintiff, Civil Action No. 12-002075JAP)
V. : OPINION
WAL-MART STORES EAST, L.P.,

Defendant.

PISANO, District Judge.

This is an action brought by Plaintiff JeGarno (“Plaintiff’) against Defendant Wal-
Mart Stores East, L.P. (“Wal-M# or “Defendant”). Plaintiffalleges that Defendant violated
the New Jersey Conscientious Employee Protection Act (“CEPA”) and the New Jersey Law
Against Discrimination. She also allegesoanmon law claim for wrongful termination.
Presently before the Court is Defendant’s PiMiation to Dismiss the CEPA claim (Count | of
the Amended Complaint) pursuant to FederdeRi Civil Procedure 12(b)(6). Defendant
argues that Plaintiffs CEPA&im should be dismissed becaitse time-barred and because
Plaintiff's activities do not anstitute whistle-blowing under CEPA. Plaintiff opposes the
Motion to Dismiss and argues her actions wergected whistle-blowing activities under CEPA
and her Complaint is timely because Defendant’s retaliatory actions constituted a continuing
violation. The Court decides these matters without oral argument pursuant to Federal Rule of

Civil Procedure 78. For the reasm®t forth below, the Court findkat Plaintiffs CEPA claim

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/3:2012cv02075/272740/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2012cv02075/272740/22/
http://dockets.justia.com/

was not brought within the appéible statute of limitations ped and therefore fails as a matter
of law. Accordingly, Defendant’s P&t Motion to Dismiss shall be granted.
I Background

A. Plaintiff's Complaint

The following allegations are summarized frora @omplaint, and must be taken as true
in deciding this Motion to Dismss. Plaintiff began working @ employee for Defendant in
2006 and in 2008, she was promoted to the positigxsset Protection Coordinator. Beginning
in the summer of 2010, Plaintiff discovered hapervisor, Kelly Mirini’s, regular practice of
manipulating and falsely reportingsioinventory figuresnd statistics for Cfendant’s stores in
the New Jersey area. This practice had the effetisrepresenting the amount of lost inventory
in Defendant’s stores to makeappear that the stores had lests inventory than in reality,
which resulted in overstating Defendant’s profitshia New Jersey region. Plaintiff claims that
she notified Ms. Mirini’s supervisor, Joe Schrayaout the falsified records in July 2010 and
provided him with documented evidence of stalkifications in August 2010. Mr. Schrauder
said he would investigate the matter but didauritact Plaintiff about the accusations again.

Around the same time, Plaintiff was isswedoaching discipline by Defendant for an
unrelated accusation of inappropriate condu (September 2010 Discipline”). Plaintiff
asserts that she challenged the issuance of the September 20anBiaad was told she could
conduct an investigation to relthe accusations. Plaintiff did smd following the results of her
investigation, her store managemcluded that Plaintiff had nehgaged in the complained-of
conduct and informed her that the September 20%06ijdine would be reoved from her file.
Despite these assurances, thpt&mber 2010 Discipline was not removed from Plaintiff's file

until May 2011. In early January 2011, Plaintiiempted to apply for a promotion but learned



that the September 2010 Disciplinad not been removed for hdefand therefore she could not
apply for the promotion. Plaintiff claims thidis denial was improper because Defendant’s
policy only prohibitsemployees witliwo outstanding disciplines frommpplying for a promotion.
Thus, even if the September 2010 Discipline wemger (which she claims it was not), she had
only one discipline on her record and should have been eligible for a promotion.

Shortly thereafter, on Janua2y, 2011, Plaintiff was disciplined a second time for
insubordination for allegedly ging an incorrect instruction teer employees about the use of
anti-theft devices (the “January 2011 Discipline”). Plaintiff codtethat the January 2011
Discipline was in fact issued in retaliation faaving reported Ms. Mirini’practice of falsifying
inventory statistics. Followinthe issuance of the January 2@i&cipline, Plaintiff informed
two separate individuals in Defendant’'s HunResources Department about Ms. Mirini’'s
conduct and her belief that shesAzeing retaliated against fonirag reported this behavior.
She also attempted to follow up with Mr. Sahder about Ms. Mirirg alleged wrongdoing.

In February 2011, Ms. Mirini was firedOn February 17, 2011, Plaintiff filed a
complaint with the New Jersey Departmentafv and Public Safety, Division on Civil Rights
alleging that she was being retaliated againstefporting derogatory stnents that Wal-Mart
employees made about children with special ne&te claims that ¢hDivision on Civil Rights
would not accept a complaint idtaliation for having reported the falsification of inventory
numbers. She subsequently informed HumasoReees and Mr. Schrauder that she had filed a
complaint with the Division on Civil Rights. Shesalinquired as to the status of Defendant’s
investigation of the Jauary 2011 Discipline.

In early March 2011, a Human Resources regregive and Mr. Schrauder spoke with

other Wal-Mart employees regarding the accusations underlying the January 2011 Discipline.



On April 7, 2011, Plaintiff was ffed, allegedly for the Janua?®11 incident of insubordination
and/or misrepresentations involving the same. Plaintiff claims that she was in fact fired for
reporting Ms. Mirini’s practice ofmisrepresenting inventory statcs and for claiming that the
January 2011 Discipline was pegtual. On April 6, 2012, Plaintiff commenced this action. She
alleges violations of CEPA (Count I); a efafor common law wrongfuiermination (Count I1)
and violations of the New Jersey L&gainst Discrimination (Count IlI).

B. Defendant’s Motion to Dismiss

Defendant moves to dismiss Plaintiff's CEBWlim, arguing that it is time-barred since
any discrete acts — such as wranllyfdisciplining her or failingo promote her — that took place
before April 6, 2011 are time-barred. BecaB&antiff alleges that she was wrongfully
disciplined in September 2010 and January 20tlprohibited from applying for a promotion
in January 2011, Defendant argtiest her entire CEPA claim imtimely and fails as a matter
of law. Defendant further argues that eveRldintiff's claims arenot time-barred, the CEPA
claim still fails because uncovering fraud anefthvere part of Plaitiff's job duties and
therefore do not constitute whislowing pursuant to CEPA.

Plaintiff opposes the motion and argues tiext CEPA claim is not time-barred since the
retaliatory actions that tookaute in September 2010 and January 2011were part of a continuing
violation. In particular, Plainficontends that Defendant’s faikito promote and/or to allow
Plaintiff to apply for a promotion constitutegantinuing violation since she could have made
such an application at any time from Janu0¢1 until her termination in April 2011. Plaintiff
further argues that there is ngé# basis to conclude that empéayis barred from being a CEPA

whistleblower merely because her whistletilog activities overlap with her job dutiés.

! Plaintiff further argues that the Court shontt consider two addithal documents describing
Plaintiff's job duties, which Defendé attached to its motion to disss. Plaintiff contends that



Il. Standard of Review

Federal Rule of Civil Procedure 8(a)(2) reqa that a complaint contain a “short and
plain statement of the claim showithat the pleader is entitledtelief.” Under Federal Rule
of Civil Procedure 12(b)(6), a court may grant a@iomoto dismiss if the complaint fails to state a
claim upon which relief can be granted. In demj a Motion to Dismiss, courts must first
separate the factual and legaraknts of the claims, and accepiélthe well-pleaded facts as
true. Fowler v. UPMC Shadysid&78 F.3d 203, 210-11 (3d C#009). All reasonable
inferences must be made in the Plaintiff's favhiami v. Fauver82 F.3d 63, 65 (3d Cir. 1996);
Oshiver v. Levin, Fishbien, Sedran & Berm&8 F.3d 1380, 1384 (3d Cir. 1994).

In 2007, the Supreme Court refashioned thaddrd for addressing a motion to dismiss
under Rule 12(b)(6)See Bell Atl. Corp. v. TwombB50 U.S. 544 (2007). ThevomblyCourt
stated that “a plaintiff's obligaon to provide the grounds of hestitle[ment] to relief requires
more than labels and conclusions, and a formudaiitation of the elementsf a cause of action
will not do[.]” Id. at 555 (internal citations omittedjee also Baraka v. McGreevég1 F.3d
187, 195 (3d Cir. 2007). More recently, the Suprédourt has emphasized that, when assessing
the sufficiency of a civil complaint, a cdunust distinguish factual contentions and
“[tlhreadbare recitals of the elements of a cause of adigrported by mere conclusory

statements.”Ashcroft v. Igbal556 U.S. 662, 678 (2009).

these documents are not properly consideredmaten to dismiss and that even if the Court
were to consider such documents, they do natohstrate that it was daof Plaintiff’s job

duties to monitor her supervisor for evidencératid or misrepresentations. Because the Court
cannot consider these documents in decithegnotion to dismiss under Rule 12(b)@&eCity

of Pittsburgh v. West Penn Power.Cb47 F.3d 256, 259 (3d Cir. 1998), it will decide the
motion based solely on the allegations i@ &imended Complaint and will not address the
remainder of Plaintiff's arguments at this time.



1. Legal Discussion

CEPA was enacted to protect employeés weport illegal or unethical workplace
activities from retaliatory action their employers. N.J. Stat. AnB4:19-1et seq. Alderiso v.
Med. Ctr.of Ocean Cnty., Incl67 N.J. 191, 197 (2001). To ddtsh a cause of action under
CEPA, a plaintiff must demonstrate that: (1)dneshe reasonably believed that his or her
employer’s conduct was violating a law, ruleyegulation promulgated pursuant to law; (2) he
or she objected to the conduct) & adverse employment actionsttaken against him or her;
and (4) a causal connectionsg between the whistle-blawg activity and the adverse
employment actionSarnowski v. Air Brooke Limousine, In810 F.3d 398, 404 (3d Cir. 2007).
A CEPA claim must be initiated witlhone year of the adverse actidbeeN.J. Stat. Ann.
34:19-5. The parties to the instaaction agree that Plaintiff failed to bring suit within one year
of the September 2010 Discipline and the Jan@éfyi Discipline, as well as the failure to
promote, which occurred in Jany&2011. Plaintiff neverthelessgues that her claim is not
untimely because the two disciplines and r@sgifailure to promote constituted a continuing
violation that did not end until April 7, 2011, tdate on which she was terminated. The Court
does not find Plaintif§ argument compelling.

The continuing violations doctrine “allows a plaintiff to pursue a claim for discriminatory
conduct if he or she can demonstrate that eachtedsect by a defendantpsrt of a pattern and
at least one of those aascurred within the statutory limitations periodSmith v. Twp. of E.
Greenwich 519 F. Supp. 2d 493, 505 (D.N.J. 2007) (intequatations and citations omitted).
The New Jersey Supreme Court has recognizedabdity of the contiming violation doctrine
for CEPA claims, holding that when a plaintiff allega pattern of series of acts . . . [that] when

viewed cumulatively constitute a hostile work environment,” his CEPA claim accrues “on the



date on which the last act occurred, notwithstagdnat some of the component acts . . . were
outside the statutgrtime period.” Green v. Jersey City Bd. of EJut77 N.J. 434, 447-48
(2003);see also Matthews, Jr. v. The N.J. Inst. of Tech.,,2@10 U.S. Dist. LEXIS 27182, at
11 (D.N.J. 2010) (applying the continuing viotatidoctrine to retaliation claim under CEPA and
holding that acts that occurredtside the statutory limitatisrperiod were not time-barred
because plaintiff alleged that hostile work eéamiment continued through the present date).

Here, Plaintiff alleges that Defdant retaliated against her by issuing a false discipline in
September 2010 and failing to remove such dis@giiom her file until months after she proved
the accusations were false. She further adl@égtaliation based upon f@adant’s failure to
allow her to apply for a promotion in eadgnuary 2011 and by issuing a second unwarranted
discipline later in Janug 2011. The two disciplines and the failure to promote occurred more
than one year before Plaintiff commenced ection and thus would be barred by CEPA'’s
statute of limitations. Plaintiff argues thatse Defendant’s policies prevent an employee with
two outstanding disciplines from applying fopemotion, however, the issuance of the two
disciplines made it “impossible” for her tpgly for a promotion from January 2011 up until the
time she was terminated in April 2011 and therefore constitutetengimg violation.

Plaintiff's claims cannot be saved undeg ttontinuing violation theory because an
employer’s failure to promote is quintestially a discretemployment actionSee Natl. R.R.
Passenger Corp. v. MorgaB36 U.S. 101, 113-115, (U.S. 2002) (“Each discrete discriminatory
act starts a new clock for filing charges alleging #wt Discrete acts such as . . . failure to
promote . . . are easy to identify. Each inoidaf discrimination anéach retaliatory adverse
employment decision constitutes a separate actionable ‘unlawful employment practee.”);

also Rush v. Scott Specialty GasEE3 F.3d 476, 483-84 (3d Cir. 199#plding that plaintiff's



failure to promote claim and train claims are tdete instances of allegeliscrimination that are
not susceptible to a continuingolation analysis.”). Likewisegtaliatory discipline actions are
considered discrete employment actioBge O'Connor v. City of Newad40 F.3d 125, 127
(3d Cir. 2006) (followingViorganand discussing types of discreis that are not susceptible to
the continuing violations doctrine, including fengful discipline” and “ailure to promote”)see
also Gadson v. City of Wilmington Fire DepA78 F. Supp. 2d 635 (D. Del. 2007) (holding that
plaintiff's claims of “disparate treatment defendant’s imposition of discipline, as well as
‘hiring and promotional policies drpractices’ which have a dispae impact” are discrete acts
that “cannot be aggregated underontinuing violations theory”)Plaintiff's claim of retaliation
is based on the September 2010 and January 201dlidiss and a failure to promote in January
2011, each of which is a discrete acthus, the one-year statute of limitations for these acts
began running on January 24, 2011 at the latesPéaintiff's CEPA claim is time-barred.
Because Plaintiff's CEPA claim is untimely and fails as a matter of law, the Court does
not need to address Defendant’s other argunmambely, that Plainffis activities did not

constitute whistle-blowing under CEPA.

2 Plaintiff citesMiller v. Beneficial Mgmt. Corp977 F.2d 834 (3d Cir. 1992) and argues that the
entire period in which she was denied a promoiien,January-April 2011, constitutes a
continuing violation of the failte to promote. HoweveMliller is inapposite heras the facts are
materially different. The plaintiff iMiller alleged that she repeatedly made requests for a
promotion over a two-year period and was dempienmotions during that time based on her age
and gender. Further, she alleged that shaalidknow she would not bgranted the promotion
until the end of the two-year ped. In finding that her complaint was not time-barred, the Third
Circuit found that the statute imitations did not begin to ruantil the plaintiff knew or should
have known that the promotidrad actually been deniediller, 977 F.2d at 843. In the instant
case, Plaintiff alleged that she attempted toyafiph single promotion in January 2011 and was
denied. She does not allege that she attemptapipiy to any other promotions or that she was
unaware of the denial. Plaintiff cannot use tlontinuing violations doctrine to transform a
single discrete act intogattern of retaliationSee Roa v. Ro200 N.J. 555, 569 (2010).



IV.  Conclusion
For the foregoing reasons, Plaintiff's CEPAiah is time-barred. Plaintiff therefore has
failed to state a claim against the Defendarder CEPA, and Defendant’s Partial Motion to

Dismiss will be granted with prejudice. An appropriate Order follows.

/s/ Joel A. Pisano
DEL A. PISANO, U.S.D.J.

Dated: November 20, 2012



