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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CLAUDE B. TOWNSEND, Civil Action No. 12-cv-2158 (PGS)
Plaintiff, MEMORANDUM AND ORDER
V.

COMMISSIONER OF SOCIAL SECURITY

Defendant.

SHERIDAN, U.S.D.J.

This matter is before the Court on the appeal of Plaintiff, Claude B. Townsend
(“Townsend” or“Plaintiff”) of the final decision of the Commissioner of the Social Security
Administration (Commissione?) denying his request for a periofl disability and disability
insurance benefits. Plaintiff filehis application for disability insurance benefits on April 7,
2009 alleging disability beginning on August 2808 due to bilateral carpel tunnel syndrome
and a right shoulder condition. The claim was denied initially and on reconsideration, and
then on November 22, 2010, a hearing was lelbre Brian H. Ferrie, ALJ. Plaintiff
appeared and testified on his mvibehalf without the assistem of an attorey or other

representative

! In his opinion, the ALJ indicates thislir. Townsend was informed of his right
to representation, and that Plaintiffase to appear and testify on his own.
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As Plaintiff is representing himself in this matter, the Court is proceeding in a less
stringent manner than with an ordinary litigaantd Plaintiff is entitled to liberal construction
of the Cours rules.See, Bryen v. Becker, 785 F. Supp. 484, 485 (D.N.J. 1991).

The issue before the Court is whether saisal evidence suppierthe Administrative
Law Judgeés (ALJ) determination that the medical grgychiatric evidence, as well as Plairsiff
statements, demonstrated that he retained the residual functional capacity (“RFC”) to perform
work which existed in significant numbeirs the national economy from August 28, 2008, his
alleged onset of disability date, through December 16, 2010, the date of tkedatidion.

Plaintiff is a high school gradteawho was 35 years old on hisegled onset of disability.
His past relevant work experice is as a bus driver. (R. 96.8-19). As part of Plaintif
disability application, he conhgted activities of daily livag questionnaires. (R. 102-09, 134-41).
In those questionnaires, Plafftstated that he took care &iis own personal grooming and
hygiene needs; prepared simple meals; vacuummedloor; ironed his dthes; walked outside;
drove a car; used public transportation; grgcshopped; visited the library; read; watched
television; went to the posftffwe; and socialized. (R. 104-06, 138). Plaintiff stated that he
had no problems paying attention; no difficulipishing chores he atted; no difficulty
following written and/or spoken instructions; pmblems socializing witffriends and relatives;
and got along well with authoyifigures. (R. 107-08, 139-40).

A hearing in this matter was held on Novemi22, 2010. Plaintiff sified that he was
working as a bus driver for New Jersey Transiewlne was injured in an accident at work in
January of 2008. (R. 26, 28). He svan disability leave from theate of the addent until he
was fired by New Jersey Trahsn August 2008. (R. 25-26 After more than a year, Plaintiff
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began looking for work in Decerab2009. He returnetb work in September 2010 as a driver
for a wheelchair lift ambulance compy, and he worked part-tings a security guard. (R. 22,
30).

Medical Records and Reports

Dr. Chirag Shukla, a neurologisteated Plaintiff for complata of pain and numbness in
his hands from April 2008 through August 2008. (R. 293-Dr. Shukla reported that Plaintsff
gait was normal and that he exhibited fullsole strength throughout his arms and legs.

(R. 194, 195, 196). An April 24, 2008 electrpograph/nerve conduction study (EMG/NCS)
revealed bilateral carpéhinnel syndrome, mores&re on the right and oderate on the left. (R.
198-99). Dr. Shukla diagnosed bilateral carpeinel syndrome and referred Plaintiff to a hand
specialist. (R. 195). Plaintiff ¢ated at Mercer-Buck®rthopaedics for complaints of bilateral
hand and right shoulder pain from July 2@B8&ugh December 2009. In July 2008, Dr. Edward
Ford reviewed Plaintif6 April 2008 EMG/NCS and assessatderately severe right median
neuropathy and moderate left median neuropdfy210). Dr. Ford recomemded a right carpal
tunnel release. In September 2008, x-rays of Plamtiijht ribs, right shoulder, and chest were
normal. (R. 245-47). On November 18, 2008, a magmesonance imaging (MRI) of the right
shoulder revealed impingement syndrome.Z&4). In December 2008, Plaintiff complained of
right shoulder pain. (R. 208). Dr. ThonmB#ls reviewed an MRI of plaintifs right shoulder and
assessed right shoulder impingement. (R. 208-08 March 30, 2009, Dr. Bills performed a
Neer decompression surgery on Plaitdifight shoulder. (R. 211-12)in June 2009, Dr. Bills
observed that Plainti§ right shoulder exhibited full funcinal motion, but lacked full functional
strength. (R. 253). In July 2009, Dr. Ford perfodnaeright carpal tunnel release. (R. 307-08). In

3



October 2009, Daniel Kawash, a physi¢saassistant, noted that Plaintiff was doing well since
his right carpal tunnel rease and that Plaintiff gaested a left carpal turirelease. (R. 292). In
November 2009, Dr. Ford performed a left carpainel release. (R. 305-06). In December
2009, plaintiff told Mr. Kawash thdte was generally pleased wittsheft carpal tunnel release.
(R. 290). He reported that therpsathesias in his left hand hadmpletely resolved. Plaintiff
stated that he had mild incisional discomfoftthe left hand, but none on the right. Upon
examination, Mr. Kawash observed that Plaitgiteft hand wound was well-healed. Plaintiff
could fully flex and extend all digits. He ekittied full wrist motion. His sensory examination
was intact. Mr. Kawash assessed that Plintas doing well post-operatively and discharged
him from further care. Plairticontinued to treat with Mesr-Bucks Orthopaedics in June,
2009 postoperatively. At that time he continuethawe some tingling in his hands, but had full
range of motion and full funanal motion in his shoulder.

On August 8, 2009, Plaintiff was seen for iatake evaluation at the Association for
Advancement of Mental Health. Delores ©sty a social worker, olesved that Plaintif§ mood
was dysphoric. (R. 274). Plaintdf affect was appropriate. His speech was normal. Plantiff
thought process was goal directed. He had nogptmal problems nor tesions. Plaintiff was
fully oriented. His energy level was decreaskdt his enjoyment and interest was adequate.
Plaintiff's anxiety/agitation was severe. He exhibieglood ability to concentrate, his intellect
was average and his recent and remote memory skills were intact. Plaintiff's impulse control was

good, he was aware of his problemsd 4is judgment wagood. Dr. Ostrot8 assessment was



as follows: Axis 1: adjustment disordeith mixed anxiety and depression GAF?6%He was
well groomed, had a cooperative attitude, calmamactivity, appropriataffect, normal speech
and in-tact thought process. He denied halluainatior delusions, was oriented to time place
and person, and had fairggment and insight. (R. 260).

Consultative Examinations

On August 12, 2009, Plaintiff was seen by Rorédner for a consultative examination
at the request of & Social Security Aahinistration. Dr. Bagnés impression of Plaintif§
condition was post operative rigBhoulder impingement; post opéve right carpel tunnel
release. Dr. Bagner noted that an x-ray ofriglet shoulder showed post-operative changes, and
x-rays of the wrists were unremarkable. Bragner noted that Plaintiff ambulated without
difficulty, was able to get on and off the exama table without difficilty, and dressed and
undressed without assistance. He was not ufarteible in the seated position during the
interview, did not use a cane or crutcheesd could heel and toe walk. Plairigffight shoulder
showed a normal range of movement. There avésindage and splint on the right wrist that
could not be evaluated at that time, bt leit grip was rated as 5/5. (R. 259).

On February 4, 2010, Plaintiff was seen Dy. Perry Shaw for mental consultative
examination. On examination, Plaintiff stated that he suffers from stress and anxiety resulting
from the surgery on his hands, as well as theesyrgn his shoulder. H&as using sertraline 50

mg (Zoloft) once in the morning for his anxie{R. 311). Dr. Shaw netl that Plaintiff was

2 A GAF score of sixty-five ginifies some mild symptoms or some difficulty in

social, occupational, or schdoinctioning but generally funaning pretty well, with some
meaningful interpersonal relationshipsaBnostic and Statistical Manual of Mental
Disorders- IV-TR, Front MatteMultiaxial Assessment (2000 ed.).
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never hospitalized in a mental hospital or psyctuatard; nor has he ever attempted or planned
suicide, been homicidal or treated for alcohol or substance abuse. Dr's Shagnostic
impression was a GAF of 70. With regarddaily activities, Mr. Townsend was found to be

able to be able to drive and take publi&ngportation, shop, cook, clean his room, and do his
laundry (with his children carrying fdiim). He was able to selirgom and enjoys reading. He
stated that he will be going back to school and hopes to study law and become a lawyer. (R.
313).

Physical Residual Functional Capacity Assessment

Dr. S. Park, a state agency medical consultant, reviewed the evidence of record on
September 5, 2009. Dr. Park found Plairgiffimitations to be as follows. Plaintiff can
occasionally lift and/or carry 20 pounds; freqinerift and/or carry 10 pounds; stand and/or
walk (with normal breaks for a total of about six hours in a 8 hour work day); sit (with normal
breaks) for a total of about six hours in a 8 hwark day; push and/qgull (including operation
of hand and/or foot controls) limited in upper extities. Postural limitations were climbing
ladder/rope and scaffolds, anghnipulative limitations were rigering (fine manipulation) and
handling (gross manipulation). There were no aidimitations, communicative limitations or
environmental limitations. (R. 341).

Legal Standard

A claimant is considered disabled under the Social Security Act if‘neable to engage
in any substantial gainful activity by reasonasfy medically determinable physical or mental
impairment which . . . has lasted or can be exguktd last for a contuous period of not less
than twelve months. 42 U.S.C.§ 423(d)(1)(A). A plaintiff will not be considered disabled
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unless he cannot perform his previous work andnigble, in light of his age, education, and
work experience, to engage in any other farfmsubstantial gainful activity existing in the
national economy.42 U.S.C.§ 423(d)(2)(A). See Sykes v. Apfel, 228 F.3d. 259, 262 (3d Cir.
2000); Burnett v. Commt of Soc. Sec. Admin., 220 F.3d 112, 118 (3d Cir. 200®fummer v.
Apfel, 186 F.3d 422, 427 (3d Cir. 1999)he Act requires an indidualized determination of
each plaintiffs disability based on evidence adduced at a hea8ylgs, 228 F.3d at 262 (citing
Heckler v. Campbell, 461 U.S. 458, 467 (1983%¢ce 42 U.S.C.§ 405(b). The Act also grants
authority to the Social Security Adminidiien to enact regulations implementing these
provisions See Heckler, 461 U.S. at 4669ykes, 228 F. 3d at 262.

An Administrative Law Judge employs a figeep process in determining whether a
person is disabled. In the first step, the Adgtermines whether the claimant is currently
engaged inf‘substantial gainful activity.20 C.F.R.§ 404.1520(a)(4)(l). If the claimant is so
engaged, the ALJ will find that the claimaist not disabled and deny the application for
disability benefitsld. § 404.1520(b). If the claimant is not employed, the ALJ will consider the
medical severity and duration of the claimamtnpairment or combination of impairments in the
second stepld. § 404.1520(a)(4)(ii). A‘severe impairmehtis one that significantly limits the
claimants physical or mental ability tdo basic work activities, inatling, inter alia, (1) sitting,
lifting, and speaking, (2) respoind appropriately to superws and co-workers, and (3)
understanding, carrying out, aremembering instructionsd. § 404.1521(a)-(b). A claimant not
meeting this requirement is not disableltl. § 404.1520(c). Thus, the second step requires a
threshold-level demonstration of severe impa&nt without considation of the claimard age,

education, and work experien®&owen v. Yuckert, 482 U.S. 137, 153 (1987).
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If the claimant shows a severe impairmehg ALJ then moves to the third step to
determine whether the impairment is listed intem 20, part 404, subpart P, appendix 1 of the
C.F.R. 20 C.F.R§ 404.1520(a)(4)(iii). If thampairment meets or equals a listed impairment,
then the claimant is presumed to be disabled, and the evaluation ends at thiddstgge.
404.1520(d). If the impairment does not meet or equal a listed impairment, then the ALJ
proceeds to step foud. § 404.1520(a)(4).

The ALJ must determine at step four whether the impairment prevents the claimant from
returning to the work that thelaimant performed in the padd. § 404.1520(a)(4)(iv). The
claimant, if able to resume the previomsrk, will not be considered disabldd. If the claimant
cannot resume previous work, the ALJ theaves to step five and considers the clairsant
ability to perform other work thas available inthe national economyd. § 404.1520(a)(4)(v),
404.1520(e). This inquiry requires tA&J to consider the claimastresidual functional capacity
(“RFC’), age, education, and past work experiehdeA claimant will be found disabled if the
claimant is unable to adjust &amy other work in the national econonhg. § 404.1520(Q).

The claimant has the initial burden of produstior the first four steps of the evaluation
processPlummer v. Apfel, 186 F.3d 422, 428 (3d Cir. 1999). Oncglamant meets this burden,
the burden shifts to the Commissioner in step fivehow that the claimant has the transferable
skills that would allow him or her to engagealternative substantial gainful employmdaat.

Review of the Commissioner final decision is limited to determining whether the
findings and decision are supported loypstantial evidence in the record2 U.S.C.§ 405(Q).
See Morales v. Apfel, 225 F.3d 310, 316 (3d Cir. 2000Jartranft v. Apfel, 181 F.3d 358, 360
(3d Cir. 1999)Doak, 790 F.2d 26 at 28. Substiahevidence has beenfded as “such relevant
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evidence as a reasonalpiend might accept as adedeao support a conclusion.Hartranft,
181 F.3d at 360 (quotingierce v. Underwood, 487 U.S. 552, 565 (1988) (citation omittecige
also Richardson v. Perales, 402 U.S. 389, 401 (1971). Substahevidence is less than a
preponderance of the evidence, mare than a mere scintillaRichardson, 402 U.S. at 401;
Morales, 225 F.3d at 316Plummer, 186 F.3d at 422. Likewise, the AkJdecision is not
supported by substantial evidence where thefeasipetent evidenédo support the alternative
and the ALJ does ndéexplicitly explain all the evidenceor “adequately explaihis reasons for
rejecting or discrediting competent evidefi&ykes, 228 F.3d at 266 n.9.
The reviewing court must view eéhevidence in its totalityDaring v. Heckler, 727 F.2d

64, 70 (3d Cir. 1984).

A single piece of evidence will nottssfy the substantiality test if

the [Commissioner] ignores, or faito resolve, a conflict created

by countervailing evidence. Nor is evidence substantial if it is

overwhelmed by other evidence particularly certain types of

evidence (e.g., that offered by treagtiphysicians) - - off it really

constitutes not evidence but mere conclusion.
Morales, 225 F.3d at 316 (citingent v. Schweiker, 710 F.2d 110, 114 (3d Cir.1983%ge also
Benton v. Bowen, 820 F.2d 85, 88 (3d Cir. 1987). Watheless, the district colgtreview is
deferential to the AL3 factual determinationsWilliams v. Sullivan, 970 F.2d 1178, 1182 (3d
Cir. 1992) (en banc) (stag district court is notempowered to weigh the evidence or substitute
its conclusions for those of the factfiner A reviewing court will not set a Commissiotser
decision aside even if fwould have decided the factual inquiry differeritlyHartranft, 181

F.3d at 360. But despite the deference due the Commissitapgrellate courts retain a

responsibility to scrutize the entire record dnto reverse or remand if the [Commissiotser]



decision is not suppodeby substantial eviden¢e Morales, 225 F.3d at 316 (quotingmith v.
Califano, 637 F.2d 968, 970 (3d Cir. 1981)).

Title Il of the Social Security Act, 42 U.S.§.401, et seq. requires that the claimant
provide objective medical evidence to substantate prove his or her claim of disabilitysee
20 CFR§ 404.1529. Therefore, claimant must prakat his or her impairment is medically
determinable and cannot be deemed disabled merely by subjective complaints such as pain. A
claimants symptoms'such as pain, fatigue, shortness adath, weakness, or nervousness, will
not be found to affect . . . .[oi$¢ ability to do basic work activities unle$sedical sign'sor
laboratory findings show that a medicatlgterminable impairment(s) is presén20 C.F.R.
§404.1529(b); Hartranft , 181 F.3d at 362. IRartranft, claimants argument that the ALJ
failed to consider his subjective findings wemgected where the ALJ made findings that
claimants claims of pain and othsubjective symptoms were not consistent with the objective
medical records found in the record or the claifsamivn hearing testimony.

The ALJs Opinion

The ALJ carefully applied the five step process outlined above.

At step one of the five step procesbe ALJ found that Plaintiff had engaged in
substantial gainful activity in his past relevant waska bus driver since his alleged onset date of
April 28, 2008. More specificallyRlaintiff had began employmeas a bus driver for disabled
and handicapped people commencing on Septetdh@010. Therefore, at Step 1, the ALJ
found that Plaintiff was unabl® perform his pastelevant work from August 28, 2008 until
September 14, 2010.

At step two, the ALJ found that Plaintifiad a severe impairment of carpel tunnel
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syndrome. This impairment was found to be sedereto the fact thahe effects of the carpel
tunnel did have some limitations in Plainsfability to perform basic work activities. However,
the ALJ found that Plainti® impairment did not medically equal one of the listed impairments
in 20 CFR part 404, Subpart P, Appentlif?0 CFR 404.1520(d), 404.1525 and 404/1526). The
ALJ further found that Plaintiff had the residdaundational capacity to perform light work,
except that he had limited rightthd manipulation due to his pat tunnel syndrome. Despite
the limited right hand manipulatioRJaintiff was able to perforrsome gainful work activities.

In addition, the ALJ noted that although Plainsif€arpel tunnel syndrome could reasonably be
expected to cause the alleged symptomsstaitement concerning the persistence and limiting
effects of those symptoms are not credible ® éixtent that they are inconsistent with the
residual functional capacity assessment.

At the time of the Plaintifé alleged onset date of disability, Plaintiff was 35 years old
which is defined as a younger individual @BR 404.1563). Using the medical-vocational rules
as a framework for his decision, the ALJ fouthat taking into consideration Plainsffage,
education, functional sidual capacity and work experienédaintiff is capable of performing
light work and therefore not disabled.

Conclusion

Based on the record as a whole Plait#tifflleged restrictions are not consistent with the
preponderance of the medical evidence dbagehe testimony at the hearing.

Plaintiff had an accident on January 29, 200&, continued to wdx until August 28,
2008. During the time period that Plaintiff was treating with doctors for pain, he was terminated
from his job due to reasons n@aflated to his injuries or megdl conditions. At the hearing on
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November 22, 2010, Plaintiff testified that he Wa@sking for work since havas feeling better.

A review of the recoradonfirms that Plaintits impairment did not medically equal one
of the listed impairments in 20 CFR pa®4, Subpart P, Appéeix 1 (20 CFR 404.1520(d),
404.1525 and 404/1526). Plaintiff does not agbaitthis condition met or equaled any listed
impairment and does not cite to any mediealdence which demonstrates that he had an
impairment which met or equaled a listing. idtalso noted that néreating or examining
physician mentioned findings equivalent in séyeto the criteria of any listed impairment.
Plaintiff has the burden to presenedical findings that show his or her impairment matches a
listing or is equal in severity to a listed impairment. Beenett v. Commissioner of Social
Security, 220 F.3d 112, 120, n.2 (3d Cir. 2000).

Furthermore, the ALJ found that claimangubjective complaints of pain and discomfort
and resulting limitations are not credible to éxtent alleged. The @umissioner has discretion
to evaluate the credibility of the PlaintffcomplaintsJenkins v. Commissioner, 2006 U.S. App.
Lexis 21295 (3d Cir. 2006). Thmedibility of withesses is quintessentially the province of the
trier of fact. See, generally, Scully v. U.S Wats, Inc., 238 F. 3d 497 (3d Cir. 2001). The ALJ
has discretion to evaluate the credibility of Plaifgifomplaints and draw a conclusion based
upon medical findings and other available informatimnkins v. Commissioner, 2006 U.S. App.
Lexis 21295 (3d Cir. 2006). Credily determinations are the uniqumovince of a fact finder.
See generally Dardovitch v. Haltzman, 190 F.3d 125 (3d Cir. 1999) (internal quotation omitted).
Inasmuch as the ALJ had the oppaity to observe the demearamd determine the credibility
of Plaintiff, the ALJ'sfindings are conclusiveSee Wier v. Heckler, 734 F. 2d 955, 962 (3d Cir.
1984). See also, Social Security Ruling 96-7, 20 C.F.R. 404.1529 and 20 C.F.R. 416.969. In
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addition, in assssing Plaintifs RFC, the ALJ carefullconsidered Plainti® testimony and
alleged functional limitations as well as the extenivhich such allegains could be reasonably
accepted as consistent with the objective evidence of the record. 20 C.F.R. Sec. 404.1529; SSR
96-7.

Regulations permit the Commissioner to consider claimalaily activities in evaluating
his credibility 20 C.F.R. 404.1529(c)(3)(1). As notaeviously, Plaintiffstated that he took
care of his own personal groamgi and hygiene needs; prepared simple meals; vacuumed the
floor; ironed his clothes; werdut for walks; drove a car; usquiblic transportation; grocery
shopped; went to the library; read; watched tsiewi, went to the post office; and socialized. (R.
104-06, 134-38). Based on the substantial evidentieeinecord as a whole, the Plaintiff is not
disabled.

ORDER

This matter having come before the Court upon the appeal of Plaintiff Claude Townsend
from the Commissioner of Social Securigdministration’s final decision denying his
application for Disability Insurance Benefitsicathe Court having considst all submissions of
the parties; and in light dhe reasons stated above;

It is on this 19th day of April, 2013,

ORDERED that the final desibn of the Commissioner of SatiSecurity is affirmed.

s/Peter G. Sheridan
PETERG. SHERIDAN, U.S.D.J.
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