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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

RP Healthcare, Inc., et al.,
Plaintiff, Civil Action No.: 12-5129 (PGS)

v OPINION

Pfizer, Inc., et al.

Defendant.

This matter comes before the Court on nrechtom the United States Court of Appeals
for the Third Circuit for the limited purpesf deciding two questions pertainingnoRe: Lipitor
Antitrust Litigation First; determining “whether diversity jurisdiction existed at the time judgment
was entered;” and second, “whether the Disttiourt had the power to reach the merit of the
Plaintiffs’ claims against the Daiichi Sankyo fBedants.” (Order at, Case No. 12-cv-05129,
ECF No. 95) (3d Cir. 2017).

l.

On November 7, 2011, Plaintiffs (RP Healhe, et al) filed a complaint against
Defendants in U.S. District Court of NortheZalifornia. (Memorandum and Order at 1, ECF No.
212.} In the original case, the Plaintiffs allegedidrust law violations d@sing out of a reverse-
settlement transaction betwed?fizer and Ranbaxy Pharmaceuticals, Inc. (“Ranbaxy”), a

pharmaceutical company in India, pertaining to the drug Lip8ee generallyFTC v. Actavis,

L Several additional parties were also named as defendants in the complaint, but the present matter pertains
only to the aforementioned named parties. The case, originallyGtiedes Pharmacy, Inc. v. Pfizevas later
renamedrP Healthcare v. Pfizetd.
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Inc., 133 S. Ct. 2223 (2013) (Onmgil State Complaint at 3-4, €a3:12-cv-05129, ECF No. 3)
(hereinafter “Original State Complaint”).

On December 6, 2011, Defendants moved before the Judicial Panel on Multidistrict
Litigation (“MDL") to centralize thiscase with other similar filed casthat arose out of the Lipitor
transaction. (Memorandum a@uder at 1, ECF No. 212.)

On or around January 20, 2012, Plaintiffgoarently disliked tt MDL procedures and
dismissed without prejudice tma@iomplaint from the Distric€ourt of Northern Californidd.

On January 31, 2012, Plaintiffs then proceettede-file the compliat in the Superior
Court of California, County of Sonoma alleging state law claithsSee alsdOriginal State
Complaint at 1.

On March 2, 2012, the collective Defendantsoeet the case to the U.S. District Court
for the District of Northern California on groundé federal question pursoato 28 U.S.C. 88
1331, 1338, 1441, 1446, and 1454. (Notice of Rematal 4-5, Case No. 3:12-cv-05129, ECF

No. 1) (hereinafter “Notice dRemoval”) (claiming it involved “’an abuse of the Hatch-Waxman

Act,” “fraudulent procurement and enforcementafpatent in violation of the Sherman Act,”

and ““commercial bribery™ in violation of thRobinson Patman Act.”). The grounds for removal
did not include diversity jurisdiction (28 UG. § 1332) because at least two Defendants,
California Physician Services, Inc. and CW&re principally located in Californi&eeNotice of
Removal at 3.

On August 3, 2012, the MDL transferred theec#o the District of New Jersey.

On October 25, 2012, the Plaintiffs’ motionreamand the case backtte Superior Court

of California was denied. (Aliotbetter at 1-2, ECF No. 659.)



On November 15, 2012, Defendantsii€la Sankyo Company, Limited (“Daiichi
Limited”) and Daiichi Sankyo, Inc. (Daiichi, Inc(and sometimes collectively referred to as
“Daiichi Defendants”) filed motions to dismid3aiichi Limited filed a motion based upon lack of
personal jurisdiction (Fed. R. €iP. 12(b)(2)) and failure tstate a claim upon which relief may
be granted (Fed. R. Civ. P. 12@®) Daiichi, Inc. asserted only a 12(b)(6) defense. (Daiichi
Defendants’ Brief at 2ECF No. 242-1). On this remarubth Daiichi Defendants rely on the
same materials that were submitted in the November, 2012 nidtiemce, Daiichi Inc. never
asserted a lack of jurisdiction.

On May 8, 2013, Defendant California Physic&ervices, Inc. (Blue Shield) settled with
Plaintiffs and was voluntarily disissed from this case. (Stipulation of Dismissal — Blue Shield at
1, ECF No. 384.)

On July 22, 2013, Defendants Pfizer, Pfideeland, and Warner raised diversity
jurisdiction, for the first time, as grounds foetBubject matter fisdiction, when the Plaintiffs
moved to remand the case back to the Califestate court. (Memorandum in Opposition at 31-
33, ECF No. 427).

On August 31, 2013, CVS was also voluntarilgrdissed. (Stipulation of Dismissal — CVS
at 1, ECF No. 445))

On September 12, 2014, this Court issudteanorandum and Order, granting Defendant
Pfizer's motion to dismiss the Plaintiffs’ comiawith prejudice. (Memarandum, ECF No. 566.)

The Plaintiffs appealed on October 10, 2014.

2 In early June, 2017, Daaichi Daflants attorney did not submit any additional facts surrounding personal
jurisdiction because all of the facts were submitted in November, 2012.
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On November 5, 2014, this Court issued an ©diemissing Plaintiffs RP Healthcare’s
amended complaint with prejudice, finding that R&althcare did not allege the criteria set forth
in theFTCV v. Actavicomplaint concerning the reversétisenent. (Order, ECF No. 610).

On April 13, 2017, the Third Circuit remandec tbase back to thiSourt for the limited
purpose of determining jurisdiction, and whetliee jurisdictional decision impacts the prior
dismissal under Federal Rules@il Procedure 12(b)(6).

The jurisdiction issue has two aspects: \Wwketdiversity jurisdiction existed at the time
judgment was enter&dand whether the Daiichi Limited islsject to the personal jurisdiction of
this Court.

In late May, 2017, the Court lsetwo telephone conferencesidasubsequently Plaintiff's
counsel and Pfizer's counsel submitted autoent entitled “Stipulation on Diversity.”

On June 20, 2017, Mr. Alioto corresponded withamel to the diversity issue. Evidently,
Mr. Alioto’s clients changed their position witegard to the Stipulation on Diversity, and argued
that diversity was not timely set forth as a readsomemoval by Pfizer (28 U.S.C. § 1446(c)); and
therefore diversity was waived by Dattants (Alioto Letter, ECF No. 659).

I.

Personal Jurisdiction over Daiichi Limited

Daiichi Limited asserts a lack of persbnarisdiction defense under Fed. R. Civ. P.

12(b)(2). (Daiichi Defendants’ Brief at 2, ECF No. 242-1)

s On the diversity issue, all the parties agrest the dispute exceeds $75,000 in damages, and as
such only state citizenship is in question. (Stipulation Regarding Diversity at 3, ECF No. 652.)
4 As Daiichi Inc. did not assed# lack of personal jurisdion defense and Daiichi, Inc.

relies on the same facts as submitted with th@lmitotion, this Court finds no reason to engage
in further analysis in this mattevith respect to Daiichi, Inc.na will therefore limit its analysis
to Daiichi Limited



Factually, Defendant Daiichi Limited is a Japanese pharmaceutical company with its head
office at 3-5-1 Nihonbashi-hoho, Chuo-ku, Tokyo, 103-8426, Japane{aration of Yoshihiro
Aoyagi at 2, ECF No. 242.) Their pdiple place of business is in Japan.

Daiichi Limited asserts that (1) it is a Japs@&orporation; (2) it isot incorporated or
registered to do business in California; (3)hés no offices or other company facilities in
California; (4) it has no employees in California; and (5) it has no appointed agent for service of
process in CaliforniecSee(Declaration of Yoshihiro Ayagi at 1-2, ECF No. 242.).

In their opposition, RP Healtheaargues that Daiichi Limitemay be subject to personal
jurisdiction if the Court allows jurisdictional sttovery; and/or the Couadopts the facts of a
decision by Judge Kugler based upon judicial notleee In Re Benicar (Olmesartanase No.
1:15-md-2606 (wherein a recently settled pradiebility case found jurisdiction over both
Daiichi Limited and Daiichi, Inc.) Notably, Plaiffs do not argue any of the facts set forth within
In Re Benicamwithin their complaint. (Aliotd_etter at 1-2, ECF No. 650).

With regard to the discovery issue, Pldfis counsel seeks to depose an appropriate
executive of Daiichi Limited to determine whet there was an agreement between Ranbaxy and
Daiichi Limited which conditioned the purclee®f Ranbaxy stock by Daiichi Limited upon
entering the underlying contract with Merck. Theadivery request is denied because it is more
akin to facts about liability rather tharsdovery about the persdnparisdiction issue.

Plaintiff's second argument is that ti@ourt should accepta€ts established im Re
Benicarwith regard to jurisdictiomover both Daiichi Defendants. RP Healthcare highlights that
within In Re Benicarboth Daiichi Limited and Daiichi In@dmit that Daiichi Inc. serves as the
home office and corporate headquarters for Daiichi LimitethenUnited States.SgeMaster

Answer of Daiichi Sankyo, Inc. at 5, Case.N.:15-md-2606, ECF No. 8Z)The Daiichi U.S.



Defendants admit that Daiichi Sankyo, Inc. @pes as the U.S. conemctial home office and
corporate headquarters of Daiichi Sankyo Compatd)); (Maste Answer of Daiichi Sankyo
Company, Ltd. at 4, Case No. 1:15-md-2606, E@F N26). RP Healthcare then cites again to
Daiichi Inc.’s master answer where the compaayits to having sales of pharmaceutical products
in New Jersey and the United Stat®8ee(Master Answer of Daiichi Sankyo, Inc. at 2, Case No.
1:15-md-2606, ECF No. 82). RP Healthcare then artha Daiichi Inc.’snaster answer wherein
the company admits to having sales of pharmaceutical products in New Jersey and the United
States. $eeMaster Answer of Daiichi Sankyo, Inc. 2t Case No. 1:15-md-2606, ECF No. 82)
RP Healthcare asserts that these admissions imtRe Benicammatter, along with the facts
present in the First Amended Complaint, arffi@ant to establish personal jurisdiction over
Daiichi Limited.

As noted above, Plaintiffs argue that theu@ should adopt the facts set forth in thd&re
Benicarlaw suit by way of judicial notice. Thargument is unpersuasive. The Federal Rules of
Evidence 201(b) provide that judicial notice of facts outside of the trial record can only be taken
when the facts are “not subject to reasonablputies” A judicially noticedfact must either be
generally known within the jurisction of the trial court, or beapable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be queSdenied.
Werner v. Werner267 F.3d 288, 295 (3d Cir. 2001). Facts deteechin a separate case fall short
of this standard since “taking judicial notice of the truth of the contents of a filing from a related
action could reach, and perhaps breach,lthundaries of proper judicial notic&¥erner,267
F.3d at 295see also Liberty Mutual Ins. Co. v. Rotches Pork Packers,966. F.2d 1384 (2d
Cir. 1992). Facts adjudicated in a prior case mayest either test ahdisputability contained

in Rule 201(b) because they are not ones of comkmowledge that can beglied to this case.



The facts cited in the First Amended Complaint are significantly more limited than the
facts alleged in thén Re Benicaisuit. For example, in the First Amended Complaint, Plaintiffs
merely state how Daiichi Limited is a Japanesgamtion and that Daii¢hnc. is incorporated
in Delaware with its principle place of busines$Niew Jersey. It is not generally known that the
facts set forth inn Re Benica@are the same in this case. For example, the allegations in this case
were filed in 2012, whereas the allegas against the Daiichi DefendantdinRe Benicamwere
filed in 2015. Obviously, corporateslationships may have changedthose three years. In
addition, the fact that a defendant has admitteghersonal jurisdiction in one case does not
necessarily mean that the same defendant is subj@ersonal jurisdiabin in another, separate
case.SeePausch LLC v. Pausch Med. Gmb2015 U.S. Dist. LEXIS 18665, at *4 (D.N.J Feb.
17, 2015) (the mere fact that [a defendant] has aeldntitiat the District of New Jersey has personal
jurisdiction over it in another case . . . doesmetn that this Court Bgersonal jurisdiction over
[defendant] in this case, as spexjtirisdiction is claim specific.)Remick v. Manfredy238 F.3d
248, at 255 (3d Cir. 2001). Moreovén, Re Benicarefers to jurisdiction within New Jersey.
There may not be sufficient fadts show specific contacts of Daiichi Limited in California that
support personal jurisdiction. For the reasons sdt &rove, the Court will not take judicial notice
of the facts oftn Re Benicar

Whether personal jurisdiction ists over a hon-resident defiant involves two inquiries:
whether a forum state’s long-arm statute perrséssice of process, and whether assertion of
jurisdiction violates Fourteenth Amendment Due Prodssger King Corp. v. Rudzewic471
U.S. 462, 471-476 (1985). In the Staif California, the inquiry is collapsed into a single step
because the long-arm statute perrtties exercise of personal juristion to the fullest limits of

due process as defined under the ConstituBer.Schwarzenegger v. Fred Martin Motor,G@4



F.3d 797, 800-01 (9th Cir. 2004MO Indus., Inc. v. Kiekert AGL55 F.3d 254, 259 (3d Cir.
1998).

The Fourteenth Amendment permits a statexercise jurisdictin over an out-of-state
defendant only where “the def@ant purposefully avails itsetif the privilege of conducting
activities within the forum State, thus invokitite benefits and proteons of its laws.”Burger
King Corp, 471 U.S. at 475. To prove that the defenda# purposefully aviad itself of that
state, a plaintiff may rely upon defendant’s specific contacts withe forum state. It is the
plaintiffs’ burden to allege factgving rise to personal jurisdictioBeeGray & Co. v. Firstenberg
Machinery Co., Ing 913 F.2d 758, 760 (9th Cir. 1990).

Personal jurisdiction may be either genevahen the cause of action arises out of the
foreign corporation’s activities ithe forum, or specific, when the defendant’s contacts with the
forum give rise to the causeadtion. For a foreign corporationte subject to general jurisdiction
in a forum state, its contacts with the state rbestso continuous and systematic as to render [it]
essentially at home in the forum Stat€@dod Year Dunlop Tires Operations, S.A., v. Brota1
S. Ct. 2846, 2851 (2011). To find specific juriobn, a court must determine whether the
defendant had minimum contactghvihe forum necessary for the defendant to have “reasonably
anticipate[d] being hatkinto court there.¥World-Wide Volkswagen Corp. v. Woodsé#a4 U.S.
286, 297 (1980). The defendant’s actions must baea “purposefully dected toward the forum
state.”Asahi Metal Industry Cp480 U.S. 102, 112 (1987).

Given minimum contacts, a countay inquire whether the assertion of personal jurisdiction
would comport with “fair playand substantial justiceBurger King Corp, 471 U.S. at 476. To
comport with “fair play and substgal justice,” it must be reasobia to require the defendant to

defend the suit in the forum sta®orld-Wide Volkswagen. Carpt44 U.S. at 292. To determine



reasonableness, a court considers the followingifsic(l) the burden on the defendant, (2) the
forum state’s interest in adjudioag the dispute, (3) the plaintiffsiterest in obtaining convenient
and effective relief, (4) the interstate judicial system’s interest in obtaining the most efficient
resolution of controversies, and (B¢ shared interest of the seve&tdtes in furthering substantive
social policies.ld. Only in “rare cases [does] ‘fair plagnd substantial giice’...defeat the
reasonableness of jurisdictioA%ahi Metal Indus. Cp480 U.S. at 116.

Although a single contact may be enough to pearfiitding of jurisdiction, a contract with
an out-of-state party does not autdicelly establish minimum contact8urger King 471 U.S.
at 478. Rather, the court must examine “prior ti@gjons and contemplatddture consequences,
along with the terms of the contraotd the parties’ actual coursiedealing” todetermine whether
the defendant purposefully establidh@inimum contacts with the forund. at 479. Further, a
relationship between a parent cang and its subsidiarg not sufficient toestablish personal
jurisdiction over the parent based on the subsidiary’s contacts with the fDaenv. Unocal
Corp., 248 F.3d 915, 925 (9th Cir. 200Iyansure, Inc. v. Marsh and McLennan, .In£66 F.2d
1297, 1299 (9th Cir. 1985). Only when an agersigtionship where the parent controls the
subsidiary’s internal affairs and daily operationg/maurts subject a parecdrporation to general
jurisdiction based on the tidgties of a subsidiaryDoe, 248 F.3d at 926.

“Motions to . . . dismiss for lack of jurisdion are . . . routinely awsidered by courts to
which multidistrict litigation has previously been transferrdd.fe Gypsum Wallboard302 F.
Supp. 794, 794 (J.P.M.L. 1969). In doing so, a tenesf court considers whether the defendant
has established the necessary minimomtacts with the transferor forum.

Daiichi Limited argues that this Court lacksrsonal jurisdiction and as such move to

dismiss the complaint under Rule 12(b)(2). Duecpss requires that“defendant purposefully



established ‘minimum contacts’ in the forum Sta#sahi Metal Industry Co480 U.S. at 108—
09. Plaintiffs do not allege any facts that woslgpport a California court’s exercise of specific
personal jurisdiction over Daiichi Limited.

Having denied the requests for discovery and also having denied the judicial notice request,
RP Healthcare has provided little eviderm®ving the personal jurisdiction issue. When a
defendant moves to dismiss due to lack of geasjurisdiction, it becomes the plaintiff's burden
to prove otherwiseéSee Pausc2015 U.S. Dist. LEXIS 18665, at *2de alspMiller Yacht Sales,
Inc. v. Smith384 F.3d 93, 97 (3d Cir. 2004). Given that R&althcare relies oa scant few lines
in the First Amended Complairtheir burden is not met.

RP Healthcare also does ndtleess the issue raised by Daiitirnited that the existence
of a relationship between a parent company and its subsigligagufficient to establish personal
jurisdiction over the parent dhe basis of the subsidiary’s contacts with the foreee 248 F.3d
at 925. Plaintiff also does notgare any agency relationshipd. at 926. RP Healthcare fails to
allege any basis for subjecting Daiichi Limited to general jurisdiction based on exerting control
over its subsidiaries. The complaint provides noualcallegations that Daiichi Limited controls
any subsidiary’s internal affairor daily operations or has othwse purposefully injected itself
into California by any meanBoe, 248 F.3d at 925.

Finally, Daiichi Limited’s contacts with difornia cannot likely be described as

“continuous,” “substantial” or “systematic” suffent to give rise to general jurisdictioBee
Tuazon v. R.J. Reynolds Tobacco,@83 F.3d 1163, 1169 (9th Cir. 2006) (citimg/| Shoe Co.
v. Wash 326 U.S. 310, 318 (1945). Courts routinely dgsvsuits against foreign corporations

like Daiichi Limited for lack of general jurisdictio®ee Young v. Actions Semiconductor Co., Ltd.,

386 Fed. App’x 623 (S.D. Cal. 2010). ¥oung the suit was dismissed because the defendant
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“[was] not registered to do business in Califagni . . never had any offices or other company
facilities in California, . . . neveemployed any individuals in Catifnia, and . . . never appointed
an agent for service pfocess in California.ld. The same rationale applies heree @lso Phillips
v. Worldwide Internet Solutionslo. C 05-5125 SBA, 2006 WL 17099.8at *5 (N.D. Cal., June
20, 2006). The complaint does not make a spediéigation regarding Daiichi Limited’s contacts
with California, and it is the platiffs’ burden to allege facts givg rise to personal jurisdiction
once Defendant moves to dismiss a compli@r lack of personal jurisdictiorsee Grewl13 F.2d
at 760.See als@®'Connor v. Sandy Lane Hotel Co., L.t96 F.3d 312, 317 (3d Cir. 2007).
Exercising specific personal jurisdiction ov@aiichi Limited and thereby requiring a
Japanese corporation—whose operatj withesses and records all exist in Japan—to defend this
suit in California or New Jeey is arguablyinreasonableé&seeDeclaration of Yosiniro Aoyagi at
2. (ECF No. 242). Reasonableness of the fadepends, inter alia, on the extent of purposeful
interjection and the burden on the defendamtefend the suit in the chosen forunay, 913 F.2d
at 761 As a Japanese corporation, Daiichi Limited faces “the unique burdens placed upon one who
must defend oneself in a foreign legal system”thigt‘'should have signifent weight in assessing
the reasonableness of stretihthe long arm of personal jadiction over national borderAsahi
480 U.S. at 112.
Because Daiichi Limited is subject to neither specific nor general jurisdiction in California,
the suit is dismissed. Fed. R. Civ. P. 12(b)@&.such, my prior Order dismissing Daiichi Limited
for failure to state a claim upon which relief maygvanted is vacated (Fed. R. Civ. P. 12(b)(6)).

(ECF No. 482).
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Diversity Jurisdiction

The second issue concerns whether divepsitgdiction exists over the parties.
The facts set forth within the Stipulatiom Diversity, and supporeby an affidavit of
Darren Welsh are as follows:

The parties hereby stipulate to théidwing facts relatingo diversity of
citizenship in this action:

1. Plaintiffs Chimes Pharmacy, InMarin Apothecaries, Inc. d/b/a Ross
Valley Pharmacy; Golden Gate Pharmacy Services, Inc. d/b/a Golden Gate
Pharmacy; Pediatric Care Pharmacy,;ldames Clayworth; Meyers Pharmacy,
Inc.; Tony Mavrantonis; Tilley Apotheoas, Inc.; and RPMealthcare, Inc.
(collectively, “Plaintiffs”) ae all citizens of California.

2. Based upon the Affidavit of D@n M. Welsh, Senior Corporate
Governance Specialist of Pfizer Inc., a tcopy of which is attached as Exhibit A,
at all times since January 2012, inchglion November 5, 2014, the date judgment
was entered dismissing Plaintiffs’ Complaint in this matter, none of the Pfizer
entities who are Defendants in this case, Pfizer Inc., Warner-Lambert
Company, Pfizer Ireland Pharmaceutical@rner-Lambert Export, Ltd., has been
a citizen of California.

3. Plaintiffs agree that none of thdet Defendants in this action have been
a citizen of California during the pendermiythe action, with the exception of the
Defendants CVS Caremark Corporation &adifornia Physicians Service, Inc.,
both of which settled with Plaintiffs andere dismissed from this action prior to
the date judgment was entered.

Within Mr. Welsh’s affidavit, hdurther noted the following facts:

1. Defendant Pfizer Inc. (“Pfizer”) sscorporation organized in Delaware and
has its principle place of business in N¢ark. (Affidavit of Darren M. Welsh at
2, ECF No. 652.)

2. Defendant Pfizer Ireland Pharmaceaisq“Pfizer Ireland”) is an unlimited
company organized and existing under the laws of Ireland with its registered office
at the OSG Building, Ringaskiddy, Cour@prk, Ireland. (Affidavit of Darren M.
Welsh at 2, ECF No. 652.)
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3. Defendant Warner-Lambert Coany, LLC (“Warner”) is a limited
liability company organized and existing ihe State of Delaware and with its
principle place of business in the State of New York. (Affidavit of Darren M. Welsh
at 2, ECF No. 652.)

As directed, the Court examines whether divejsitigdiction existed at the time of judgment
on September 12, 2014, pursuant 28 U.S.C. § 1332diBbrect courts otthe United States are
courts of limited jurisdictionExxon Mobil Corp. v. Allapattah Sery$45 U.S. 546, 552 (2005).
The district courts are authorized to hear casbere the subject matter pertains to a federal
guestion, cases where the United States governienparty, or in matte between parties of
different states where the amount in controversy exceeds $7&00Deven one plaintiff shares
citizenship with a single defendaimt a case with multiple plaiiifs and defendants, diversity
jurisdiction does not exist. The Supreme Coureddhat “a case with multiple plaintiffs and
multiple defendants, the presence in the actiamshgle plaintiff from the same State as a single
defendant deprives thestiiict court of originabliversity jurisdictionover the ente action.”ld. at
553 Owen Equipment & Exction Co. v. Kroge437 U.S. 365, 375 (1978)).

Plaintiffs point out that removal of an amti dependent on diversity jurisdiction must be
made within one year of commencement of thig smd Defendant did not raise diversity as a
reason for removal for nineteen months. (Alibaiter at 1-2, ECF No. 659.) Plaintiffs’
argument makes little sense becatigeaction as originally filed could not have been removed or
dismissed since the Plaintiffs and the Defend@MS and Physician Services were citizens of the
State of California. (Stipulation Regiing Diversity at 2, ECF No. 6525ee Exxon Mobil Corp.
545 U.S. at 553. Ordinarily, “diversity must havestxd both at the time . . . the plaintiffs’ state
court complaint was filed and at the time of remowvial.fe Lipitor Antitrust Litig, 855 F.3d 126,

150-51 (3d Cir. 2017) (citingPullman Co. v. Jenkins305 U.S. 534, 537 (1939phnson v.

SmithKline Beecham Corp724 F.3d 337, 346 (3d Cir. 2013). Mever, there is a narrow
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exception (as pointed out by the Third Circuit}te rule that allows cases proceeding on flawed
diversity to continue if again conditions are me&ee Grupo Dataflux v. Atlas Global Grp41
U.S. 567 (2004).

In Grupo, the Supreme Court held that in the ewafra “jurisdictionaldefect,” the defect
can be “cured by the dismissal of the party that had destroyed jurisdid¢tioat’570. In addition,
the Supreme Court also held tivaproperly removed cases canlgtiloceed, even if the district
court erred in failing to remand the caSee Caterpillar Inc. v. Lewi$29 U.S. 61, 64 (1996)
(finding that “a district court’®rror in failing to remand a case improperly removed is not fatal to
the ensuing adjudication if federal jurisdictibmaquirements are met at the time judgment is
entered.”).

By the time this Court entered judgment on September 12, 2014, CVS and Physician
Services, the two Defendants thHaad destroyed diversity jediction, had been voluntarily
dismissed. (Stipulations of Disssals, ECF No. 384, 445.) Accandly, as these were the only
two Defendants from the State of California, tithsmissal may have “cure[d] [the] jurisdictional
defect.”SeeGrupa 541 U.S. at 570.

The Third Circuit was uncertain about théizeinship of Defendants Pfizer Ireland and
Warner.In re Lipitor Antitrust Litig.855 F.3d at 151-52. The Thifgircuit therefore remanded
the case to this Court in ordéo determine the citizenship tiiese two parties and, pending
determination, whether diversity exists at this tilde As noted above, neither Pfizer Ireland nor
Warner are citizens of the StateCalifornia. (Stipulation Regairy Diversity at 2, ECF No. 652.)
Rather, Pfizer Ireland’s citizenshigpin Ireland and Warner is incorporated in Delaware. (Affidavit

of Darren M. Welsh at 2, ECF No. 652.) Moregveaaichi, Inc. is a Delaware Corporation
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headquartered in New Jersey. As such, it isrdevdrom Plaintiffs. Tl Court finds that the
Plaintiffs and Defendants adéverse. 28 U.S.C. § 1332.

In conclusion, in accordance with the remand:

(2) The Court finds theris diversity jurisdiction;

(2) There is a lack of personal jurisdiction over Daiichi Limited, so Daiichi Limited is
dismissed from the lawsuit on that basis;

3) Wherein the Court previously dismidgte lawsuit against Daiichi Limited and
Daiichi, Inc. based on Fed. R. Civ. P. 12(b)(6¢ @ourt vacates that gmn of the Order (ECF
No. 482) as it applied to Daiichimited, but the otheportion of the Order, as it applies to

Daiichi, Inc. remains in effect.

s/Peter G. Sheridan
PETERG. SHERIDAN, U.S.D.J.

September 28, 2017
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