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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

FRANK REED,
Haintiff,
V. : Civil Action No. 12-2934(JAP) (DEA)
CITIGROUP, INC., METLIFE GROUP : OPINION
INC., AND METROPOLITAN LIFE
INSURANCE COMPANY,
Defendants.

Plaintiff Frank Reed (“Plaintiff’) appeslMagistrate Judge Arpert’s Order, dated
September 27, 2013 (the “September 27 Orddefying Plaintiff’'s informal application to
conduct extra-record discoveryQE No. 36]. This action stenfi®m a denial to continue
Plaintiff's long term disability (“LTD”) bengts, allegedly in viohtion of the Employee
Retirement Income Security Act of 1974 (“ERISA'Rlaintiff contendshat the Magistrate
Judge’s rulings are clearly erroneous. Forr#dasons stated below, the Court affirms the
September 27 Order.

l. Factual Background and Procedural History

Defendant Citigroup, Inc. (“Citigroup”) employed Plaintiff as a financial planner for one
month, beginning on March 10, 2008. Plaintiiims to have fallen during a company-
sponsored event at Champ’s Restaurant on Ap#D08. Plaintiff did not return to work, and
thereafter received salary continuation béaeind LTD benefits pguant to the Citigroup

Long-Term Disability Plan (th&Plan”) through November 3, 2009 his Plan was established
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by Citigroup and funded by a group policy of LTumance issued by MetLife. The Plan gives
MetLife, as the claims fiduciary, discretionantlaarity to render claim determinations and to
interpret the terms of the Plan.

On November 3, 2009, the Plan terminatedri®iff's LTD benefits, citing a lack of
evidence supporting Plaintiff’'s claim for continugidability. The termination of Plaintiff's
benefits was upheld twice on administrative appeal. Plaintiff subsequently commenced this
action.

On October 23, 2012, at the initial schedulbogference, the parsevere directed to
comply with the disclosure requiremepfsFed. R. Civ. P. 26(a)(1) by November 6, 2013,
including production of the relevant plan doamts, administrative reom, social security
award, and other “offset” informatiorSeelnitial Scheduling Order, filed October 25, 2012
[ECF No. 17]. After these matals were produced and reviesiet was agreed that the Court
would convene a status conference to deterfmhether additional discovery is necessary or
appropriate.”ld.

This status conference was held on December 11, 2012. During this conference, Plaintiff
was directed to serve this discoverguests by December 21, 2013, and Defendants were
directed to respond by January 31, 208&eScheduling Order I, filed December 12, 2012
[ECF No. 18]. Defendants objedtéo the scope of Plaintiff's sicovery requests; therefore, at
the status hearing held by the Magistrate Judge on February 6, 2013, counsel were directed to
meet and confer in a good faith attempt to lkestheir dispute over the permissible scope of
discovery. During the conference, Plaintiff wasedted to file a motion to compel discovery by
February 22, 2013 if the disputeas not resolved. No motion wéiled by this required date.

Consequently, at the end of March 2013, the Csehreduled another status conference for April



15, 2013. Three days prior to that conferenceApril 12, 2013, Plaintiff filed a motion to
compel discovery. In its matn, Plaintiff sought to compeliscovery that was beyond the
administrative record, arguing that it was apprdpria allow expanded discovery in an ERISA
review where there is a structucanflict of interest or procedakirregularity. The Magistrate
Judge denied the motion, finding that “Plaintiff dowt present any evidemto suggest such
circumstances [of structural conflict of inést or proceduratregularities] exist.”See
Memorandum Opinion, filed July 16, 2013 [ECF No. 29].

Thereafter, in an Order dated August 29, 20i8 Magistrate Judge granted Defendants’
application to quash Plaintiff's unauthorizaxd improperly issued subpoenas to National
Medical Review Co., Ltd. (“NMR”and Dr. Taylor [ECF No. 30]The Court noted that this was
a “transparent effort to expand the permisssiglepe of discovery in this case and ignore the
significance of this Court’s préws rulings on the subject” drehalf of Plaintiff. SeeOrder,
filed August 29, 2013 [ECF No. 30].

Then, on September 20, 2013, Plaintiff’'s couffisad an informal @plication for leave
to conduct additional discovery. SpecificalBtaintiff sought to sem interrogatories “to
determine the extent of MetLife’s use of Dr.Wwhird Taylor and Dr. Lucia McPhee in reviewing
medical records on the appeal of temial of disability claims.”SeeOrder, filed September 27,
2013 [ECF No. 34]. Plaintiff also wanted “totalm records (tax retns and/or supporting
documentation) by subpoena duces tecum fronT8ylor and Dr. McPhee that would reveal the
income that each doctor received floe last 10 years from disabyl carriers, including MetLife,
for medical records review.Id. The Court denied this requefhding that Plaintiff waived his
right to seek this additional discovery becauséalied to raise the issue in any of his discovery

requests or in his motion to compel. Furthee, Magistrate Judge alsmted that the Court had



addressed the appropriate scope of discoverysmthtter in two occasions, and that this request
was another effort to obtain documentatiowiwmlation of these previous decisionsl. The
instant appeal ensued.
Il. Discussion

A. Standard of Reviewof a Magistrate Decision

When a party appeals a Magistrate Jualgler on a non-dispositive motion, the District
Court must set aside any parttloé order that is "clearly errooes or contrary to law." L. Civ.
R. 72.1(c)(1)(A). A finding is clearly erroneotshen although there is evidence to support it,
the reviewing court on thentire evidence is leftith the definite and firm conviction that a
mistake has been committedHomas v. Ford Motor Cp137 F. Supp. 2d 575, 579
(D.N.J.2001) (quotingLo Bosco v. Kure Eng'g LtdB91 F.Supp. 1035, 1037 (D.N.J.1995)). An
order is contrary to law “when the magistratdge has misinterpred or misapplied the
applicable law.'Doe v. Hartford Life & Accident Ins. C®37 F.R.D. 545, 548 (D.N.J. 2006).
“Where a Magistrate Judge is authorized tereise his or her disdien in determining a non-
dispositive motion, the decision Wbe reversed only for an abuse of that discretidd.”(citing
Lithuanian Commerce Corp. v. Sara Lee Hosié®7 F.R.D. 205, 214 (D.N.J.199Rxesefsky
v. Panasonic Commc’n and Sys. C69 F.R.D. 54, 64 (D.N.J.1996)).

B. Standard of Review under ERISA

A challenge to an ERISA plan administratenterpretation of a plan is to be reviewed
under a de novo standard unlessphan gives the administrat@iscretionary authority to
determine eligibility for benefits or toonstrue the terms of the plarFirestone Tire & Rubber
Co. v. Bruch489 U.S. 101, 115 (1989). Where a plan gives the administrator such discretionary

authority, the administrator'starpretation is reviewed undan “arbitrary and capricious”



standard of review and “will not be disturbed if reasonald&tchell v. Eastman Kodak Cdl13
F.3d 433, 437 (3d Cir. 1997) (quotifRgrestone 489 U.S. at 115). “Under the arbitrary and
capricious standard of review, ceaimust limit their review of thplan administrator's denial of
benefits to only the evidence that was betbeeadministrator when the decision was made.”
Irgon v. Lincoln Nat'l Life Ins. CoCivil Action No. 12-4731, 2018.S. Dist. LEXIS 162703, at
*8 (D.N.J. Nov. 14, 2013). This limitation only re¢eto the merits of the administrator’s
decision—it does not establish a gaigcal rule of inadmissibilityn ERISA cases. Rather, a
district court may consider evadce beyond the administrative recasdit relates to “issues that
were not before the plan administrator — suchuestée conflict of interesbias, or a pattern of
inconsistent benefits decisionsOtto v. W. Pa. Teamsge& Emplrs. Pension Fund 27 F.
App’'x 17, 21 (3d Cir. 2005)

Federal Rule of Civil Procedure 26@9verns discovery under the arbitrary and
capricious standard of review in an ERISA casthencontext of bias, odlict of interest, or
procedural irregularitiesSee Irgon2013 U.S. Dist. LEXIS 162703, at *9-10 (citations omitted).
It must be remembered that discovery irEgISA case is limited by the statutory goals of
providing an expeditious and ixgensive method of resolvingaiins, and therefore “[c]ourts
can not simply grant a plaintiff's discoverygueest where she has a groundless hope of finding
some proof of bias afterlang and costly search.Delso v. Tr. of the Ret. Plan for the Hourly
Emples. of Merck & CoCivil Action 04-3009, 2006 U.S. Dist. LEXIS 76369, at *6-7 (D.N.J.
Oct. 20, 2006). Therefore, “courts have consitir latitude in deciding whether discovery
outside the scope of the administrative recowmpisropriate” in order tachieve such goals.

Irgon, 2013 U.S. Dist. LEXIS 162703, at *10.



C. The Magistrate Judge’s September 27, 2013 Order

Here, the Magistrate Judge’s Septenth&r2013 Order denied Plaintiff’'s informal
application for leave to conduct additional disegvin this action. While the parties have
concentrated their arguments or #ppropriate scope of discovémthis case, the basis of the
Magistrate Judge’s denial was the faattRlaintiff's requestame so belatedlySeeOrder at 2.
The Court noted that Plaintiff failed to raise hiew requests for additional discovery in either
his discovery requests or in the motion to cempnd therefore this attempt to receive the
additional discovery had been waivdd. The Court further found thélhe request was “another
effort to obtain documentation in violation ®liird Circuit precedent and the previous decision
of this Court,” as the Court had already detesdithe appropriate scopédiscovery in earlier
opinions and orderdd. at 3-4.

The Court finds that the Magiaste Judge’s Order was noeally erroneous or contrary
to law. First, Federal Rule of Civil Procedu26(b)(2)(C)(ii) provideghat discovery “shall be
limited by the court if it determas that: ... (ii) the partyegking discovery has had ample
opportunity by discovery in the action to obtaie thformation sought.” Here, the Magistrate
Judge noted the ample opportunitieat Plaintiff had to requestich documentation, and that he
had failed to raise such a request for additidimedovery during either kidiscovery requests or
his motion to compel. Unlike Plaintiff’sontention that the Magirate Judge’s holding
inappropriately constricted Plaifitto “one bite at the appleseeBr. at 2, Plaintiff was given
plenty of time and opportunitige present this request. The @fistrate Judge has considered
Plaintiff's motion to compel diswvery despite Plaintiff filing ithree days before the status
conference and almost two months late of the Gongered deadline. In this motion to compel,

Plaintiff had requested discovery similar to #ulitional discovery requested in his informal



application, and the Magistrate Judtgnied this request. Consiohgy the behavior of Plaintiff’'s
counsel during discovery, the Coig inclined to agree witthe Magistrate Judge and with
Defendants in that this curremquest is an attempt to avdite previous decisions of the
Magistrate Judge. Overall, this Court agreéh the Magistrate Judge that Plaintiff had ample
opportunity to conduct discovery pursuant to R28€b)(2)(C)(ii). Further, it should be noted
that this case is poised, afteeing commenced nearly twears ago, for summary judgment
motions to be filed. To permit further discoyerow would prejudice botparties by incurring
additional expenses and diverting the focus from preparation of these dispositive motions.
Further, Plaintiff's discovery request was adgupropriately denied to the extent that the
Magistrate Judge’s Order was basgon the appropriate scope agabvery in this matter. The
discovery sought by Plaintiff relatés issues of procedural irregulss or other types of bias in
the administrator’s decision-making procésé/hen considering procethl irregularities, “the
focus is whether, in this claimant's case,dtministrator has givenethcourt reason to doubt its
fiduciary neutrality.” Post v. Hartford Ins. Co501 F.3d 154, 165 (3d Cir. 2007). Courts,
however, allow this extra-record discovery “whe plaintiff presents a good faith basis for
alleging some bias or that a conflict inflected the administrator’s diettion. If a plaintiff
establishes a reasonable suspicion of misconthest,courts should allow discovery requests
reasonably likely to either confirm disconfirm the presence of biadJelsq 2006 U.S. Dist.
LEXIS 76369, at *8-9 (interal citations omitted)see also Irgon2013 U.S. Dist. LEXIS
162703, at *17-18Shvartsman v. Johnson & Johns@ivil Action No. 11-03643, 2012 U.S.

Dist. LEXIS 80328, at *29-30 (D.N.J. June 11, 20Mxinieri v. Bd. of Trs. of the Operating

! While Plaintiff discusses the issue of structural conflicisiafrest in his brief, the discovery he is seeking relates
to the possibilities of bias on behalf of Drs. Taylor and McPhee.
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Eng'rs Local 825 Pension Fun@ivil Action No. 07-113, 2008 U.Dist. LEXIS 71247, at *6-8
(D.N.J. Sept. 10, 2008).

Here, the Court agrees wittie Magistrate Judge that Riaff has not established any
good faith basis for alleging bias or otheegularity in the Defendant’s decision-making
process. There is nothing inalitiff's brief that raises a “resanable suspicion of [Defendant’s]
misconduct.” Delsg 2006 U.S. Dist. LEXIS 76369 at *®laintiff argues that extra-record
discovery is warranted because MetLife’s usthotl-party reviewers such as NMR have been
scrutinized by other courtsSeeBr. at 8-9. On a fundamental léyvthis argument, regarding the
possible structural conflict afiterest in this case becaustber courts have scrutinized
MetLife’s use of NMR, is irrelevant here, wieelPlaintiff is not seekig discovery relating to
NMR, and neither Dr. Taylor nor Dr. McPhee were hired through NMRirthermore, even if
the argument were relevant, these broad allegald@hksany factual basis that allows the Court
to draw the conclusion that Plaffhimself was affected by somersof irregularity or bias in
the decision-making procesSee Post501 F.3d at 169rgon, 2013 U.S. Dist. LEXIS 162703,
at *16-17. While Plaintifhas pointed to cases in other Ditisiin which discovery was allowed
on certain extra-record matters, lees failed to provide any ewdce indicating that he himself

was affected by some sort obgedural irregularity or bias.Courts in this District have

2 While Plaintiff had previously attempted to serve a subpoena to NMR, the Court had quashed the subpoenas. This
Order was not appealed, and Plaintiff can only raise irafipgal the arguments anduss that were brought up

before the Magistrate Judg8ee, e.gWeiss v. First Unum Life Ins. C&ivil Action No. 02-4249, 2008 U.S. Dist.

LEXIS 99715, at *7 (D.N.J. Dec. 10, 2008)

3 Plaintiff has pointed in particular to a case from ther@is€ourt for the Central District of California, in which

the Court had made a factual finding during summary judgment that Dr. Taylor had received amentainof

money from MetLife as an independent medical expgeee Rowles v. Metro. Life Ins..C8ase No. CASE NO.
2:11-cv-5158, 2012 U.S. Dist. LEXIS 179050, at *16-17 (C.D. Cal. Dec. 17, 2012). Even if the Court were to take
judicial notice of another court’s finding of fact, whichnsppropriate, this findmwas in a summary judgment,

and was relevant only because there was evidence that every other doctor had made findings opbasDe.of w

Taylor had made. Plaintiff has not provided any evidence that this is true in this case. Further, and more
importantly, courts in this District have found that mere evidence of payment to a doctor by an insurance company is
insufficient to raise an infence of conflict or biasSee, e.g.Conor v. Sedgwick Claims Mgmt. Serve6 F. Supp.
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consistently refused to simply grant a ptdfis request to condualiscovery outside the
administrative record “where she has a groundless hope of finding some proof of bias after a
long and costly search.Delsg 2006 U.S. Dist. LEXIS 76369, at *6-7. Accordingly, here,
where Plaintiff has failed to &lish a good faith basis or reasble suspicion of misconduct,
the Magistrate Judge appropriately denied Eféisrequest to extend the scope of discovery
beyond the administrative record.
[ll.  Conclusion

For the foregoing reasons, the Courtrai the Magistrate Judge's Order denying
Plaintiff's request to conda@dditional discovery. Anppropriate Order follows.

& Jodl A. Pisano
DEL A. PISANO, U.S.D.J.

Dated: May 15, 2014

2d 568, 590 (D.N.J. 2012xurawel v. Long Term Disability Income Plan for Choices Eligible Emples. of Johnson
& Johnson Civil Action No. 07-5973, 2010 U.S. Dist. LEXIS 102085, at *34-35 (D.N.J. Sept. 27, 2010).
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