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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SUSAN HAAS, Individually and as
Executrix of Carl Brasmer, and Individual
Heirs of the Estate cARL BRASMER,
Civil Action No.12-2944(FLW)
Plaintiffs,

V.
AMENDED OPINION
3M COMPANY, et al,

Defendants. :

WOLFSON, United States District Judge

Plaintiff Susan Haas, individually and as executrix of Carl Brasmer, and individual heirs
of the estate of Carl BrasmgPlaintiffs’) ! initiated this products liabilityand wrongful death
action against inter alia, Defendant Boeing Company (“Boeing”), Goodyediire & Rubber
Company (“Goodyear”), and General Electric Company (“GEbllectively, “Defendants’y
The claims irPlaintiffs’ Third Amended Complaint' TAC”) ariseout of the alleged injuries, and

ensuing death, suffered by Decedent Carl Brasmer (“Decedent” or “Brasmeich, Rlaintiffs

! Although in their paper®laintiffs refer to themselves in the singular, it is clear from

reading the pleadingandthe claims being asserted, that Plaintiffs include both Susan iHaas
her capacity as executriand the Individual Heirs of Carl Brasmer.
2 The following partiesvere previously named as defendants, but have since been dismissed:
CBS Corporation, Honeywell International, Inc., Goodrich Corporation, and Nor@mamman
Corporation. SeeDkt. Nos. 116, 117. Additionally, Plaintiffs have asserted claims against 3M
Corporation(*3M”) ; although 3M at one point filed its own motion for summary judgnsad,
Dkt. No. 85, it subsequently withdrew the motisaeDkt. No. 92, and has not since filed another
motion.
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contend resulted from Brasmer's exposure to Defendants’ aslvesi@éning products’
Presently before the Court are motidos summary judgment filed bgach of the Defendants
except 3M See supraFootnote2. For the reasons that follow, the Co@RANTS these
Defendantsmotions.
l. BACKGROUND

The following facts are drawn from the partiesRule 56.1 Statements of Materiahéts,
andare undisputed unless otherwise nogeltjitional facts will be set forth as necessary.

Decedent served in the United States Air Force (“USAF”) as an aircraft medtanic
approximately 1969 to 1973. GE Facts, | 1; Boeing Facts, 3. During thiD@medent
worked or was stationed aeveral different military bases; first at Lackland Air Force Base
(“AFB”) in Lackland, Texas, and Homestead AFB in Homestead, Florida, and thenNudriga
AFB in Vietham, Webb AFB in Texas, Albuquerque AFB in New Mexico, and several other air
bases in Thand. Boeing Facts, T 4. At Homestead AFB, Da Nang AFB, and th@sdases
in Thailand Decedent workedas a mechaniavith the F4E Phantom aircraft (“BE”),
manufactured by Boeing; thesedE planes wee primarily outfitted with a9 model jet engine
that was designed by GEcgonnjunctionwith the USAF and United States Naftlye “J79 engine”)
Boeing Facts, 15 16; GE Facts, {1 2;3. At Webb AFB, Decedent worked with the38
Talon aircraft (“F38”). Boeing Facts 6; GE Facts, 2. Ateach base, Decedent was assigned

to work on a specific, single aircraft; however, if necessary, he would prassiktance on other

3 This Court has jurisdiction over Plaintiffs’ claimsder 28 U.S.C. § 1332; diversity of
citizenship exists between Plaintiffs and Defendants, and the afimecontroversy exceeds
$75,000. In that connection, the parties do not dispute that New Jersey law appligtiftsPlai
claims.
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aircraft of the same model. Boeing Facts, 7. In particular, wheedBet was stationed at
Da Narg AFB and in Thailand, he worked on a F-4E with serial number 692€7.

Decedent’s primary responsibilitias a mechanic on these plarsguired him to péorm
pre- and postflight inspections, which included checking fuel levels, checking and amgtiges,
inspecting and replacing landing gear brakes, inspecting and replacing reka@asaets, and
inspecting engine shielding.ld. at { 8. In additionDecedent was responsible for maintaining
the aircraft forms and publications, as well as ground support equipment.esparRtdoeing
Facts, 1 8. While Decedentvas in Thailand, he briefly worked under the supervision of Frederick
Deaver(“Mr. Deaver”) who held the position afrew chief;Mr. Deaver only interacted with
Decedent directly on two occasiersnce whenMr. Deaver reprimanded Decedent for
incorrectly connecting thierakesafety wires ora F4E, and another time when Decedent caused
aircraft fuelfrom an F4Eto spill onto the tarmac. Id. at { 10; GE Facts, 1 9.Mr. Deaver never
observed Decedent working on or around the engines o#&h) iRdeed Deaver could not identify
any instance in which he observed Decedent come into direct contract with a GH,podoy
gaskets or clampassociated with ther9 engine. GE Facts, {1 11-15.

The F4E aircraft that Decedent worked were manufactured by Boeing, in its capacity
as a military contractoprand in accordance with detailed specifications required by the USAF.
Boeing Facts, 11 156.* Indeed, the USAF asserted extensive control and authority over the
specifications of the design and manufacture of td&F Id. at | 18. In that connection, the

United States Government mandated the use of ashmEsita@ning materials in certain areas of

4 Plaintiffs dispué whether the BE was actually manufactured pursuant to specifications
developed by the USAF and/or United States Government, rather than Boeing, mdtdibssute
that the Government required certain specifications to be nsetePl. Respon. to BoeghFacts,
19 1517.
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the F4E. Id. at 1 20. Specifically, in order to meet the Government’s requirements, Boeing
was required to use asbestmstaining materials in areas that required high temperature and fluid
resistance; failure to adhere to these requirements would render the asohforming under
the contract and subject to rejection by the Governmddt.at | 21.

In February 2012, Bcedent was diagnosed with malignant plearasothelioma, anih
April 2012, filed this products liabilityaction againsDefendantslleging that hisnesothelioma
was caused by exposure durings time in the USAF to asbestosntaining products
manufactired and/or supplied by Defendants. Goodyear Factg, Baeing Facts,  Bee also
Dkt. No. 21 (Complaint). During the course of litigating his claims, Decedent was eéposr
three days; however, Decedent passed away before his deposition edncl@bodyear Facts,
11 45; GE Facts, 1 3. Subsequently, Plaisfited the instant TAC, adding state law wrongful
death claims. SeeDkt. No. 39 (TAC). The parties have concluded their fact discovery, with no
outstanthg discovery demands remainirtgus,Defendants’ motions for summary judgment are
ripe for resolution by this Court.
. STANDARD OF REVIEW

Courts will enter summary judgment only when “the pleadings, depositions, an®wer
interrogatories, and admissions on file, together with the affidavitsyjfslmow that there is no
genuine issue as to any material fact and that the moving partitlesdetat a judgment as a matter
of law.” Fed. R. Civ. P. 56(a). An issue is “genuine” if supported by evidence such that a
reasonable jury could return a verdict in the-nooving party’s favor. SeeAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255%2. A fact is “material” if, under the governing substantive law,

a dispute about the fact might affect the outcome of the sBéeid. at 252. In determining



whether a genuine issue of material fact exists, the court must view the e srasonalel
inferences drawn from those facts “in the light most favorable to the-rframng] party.”
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986).

A party moving for summary judgment “bears the initial responsibility ofrmiieg the
district court of the basis for its motion."Celotex v. Catreft477 U.S. 317, 3281986). The
nonmoving party then carries the burden to “designate ‘specific facts showing tteaistlae
genuine issue for trial.” 1d. at 324. Moreover, the nomoving party may not rest upon the
mere allegations or denials of its pleadindd. at 324;Maidenbaum v. Ballg Park Place, Ing.
870 F.Supp. 1254, 1258 (D.N.1994). The nonmoving party must “do more than simply show
that there is some metaphysical doubt as to the material fadtatsushita 475 U.S. at 586. A
mere “scintilla of evidence... will be insufficient.” Anderson477 U.S. at 252.

1. DISCUSSION

Boeing ha filed a motion for summary judgment on the basisRkantiffs’ claimsagainst
it are barred under the government contractor defense, as establisBaylenv. United
Technologies Corp487 U.S. 500, 512 (1988s well as on the basis that Plaistifavefailed to
establish thaDecedentwas exposed to any asbestositaining products manufactured and/or
supplied by Boeing. GE and Goodyear also have each filed motions for sujudgment on
the basis that Plaintsf havefailed to establish thaDecedentwas exposed to any asbestos
containing products manufactured and/or supplied by GE or Goodyear. Although thesaese
of fact and law common to all three motions, | address each motion separately ierdnst it

clarity.



A. Boeing’s Motion for Summary Judgment

Boeing primarily contends that it is immune from state law liabilityHt@intiffs’ claims
because it is entitled to the government contractor defense set f&tlylanand that Plaintif
have failed to challenge the defense by raising aygnuine dispute on summary judgment.
Additionally, Boeing argues that summary judgment should be granted in its davause
Plaintiffs havefailed to etablishthat Decedent’s injuries were caused by exposure tstashe
containing products manufactured and/or supplied by Boeing.

The Boyledefense protects a private government contractor from liabihity state law
products liability claim*when (1) the United States approved reasonably precise specifications;
(2) the equipment conformed to those specifications; and (3) the supplier warned the tatged S
about the dangers in the use of the equipment that were known to the supplier but not todhe Unite
States.” Boyle 487 U.S. at 512. With respect to the first prong of the defense, although a
defendant must show that the United States approved reasonably precise spesifidatit is
necessary only that the government approve, rather than create, the spedfic@arley v.
Wheeled Coacgi991 F.2d 1117, 1125 (3d Cir. 1993) (citidkgutsoubos v. Boeing Vertol, Div. of
Boeing Cao. 755 F.2d 352 (3d Cir. 19853progated on other grounds Waguire v. Hughes
Aircraft Corp, 912 F.2d 67, 690 (3d Cir. 1990))see &0 Maguire, 912 F.2dat 7172 (holding
that “the government contractor defense is available to a contractor theippées in the design
of the product, so long as the government’s approval consists of more than a mere roigjer sta
(internal quotatiormarks omitted))Russek v. Unisys Cor@®21 F. Supp. 1277, 1288 (D.N.J.
1996) (“Federal appellate courts have generally concluded that thecindition of Boyleis

satisfied when the government and the contractor engage in a ‘continuous backhanelview



process regarding the design of the productThe first prong of the defense also requires that
the alleged defect at issue was required by the specificatiansit is not possible to comply with
both the specifications and the stptescrbed standard of care that is alleged to be breached.
Russek v. Unisys Corpd21 F. Suppat 1288 (quotingBoyle 487 U.S. at 509). Finally, a
defendant mayalternatively establish the third prong of the defense by showing that the
government “knew as much or more than the defendant contractor about the hazards” of the
product. See Beaver Valley Power Co. v. N&hg'g & Contracting Ca.883 F.2d 1210, 1216
(3d Cir. 1989).

Relying primarily on the testimony of its corporate representative, Ricliandaotq®
Boeing contends that ihas provided sufficient evidence supporting all three prongs of the

government contractor defense: (i) Boeing designed tA& PBursuant to reasonably precise

5 Mr. Shimamoto testified that he agreed with the statement that he was “themnégires

of the Boeing Company with the most knowledge regarding the asloesttzsning materials
contained in the B[E] between the years . . . '70 ail.” Boeing Br., Ex. | (hereinafter
“Shimamoto Dep.”), at T60:2861:1. Mr. Shimamoto further testified that he had been hired by
Boeing (at that time, McDonnell Aircraft Company) in 1963, as an engineersaigthed to the
F-4 program, of which the-BE is a part; he stayed with thedFprogram in various engineering
and supervisory capacitie®ntinuouslyuntil 1999, except for a brief hiatus from the program
from 1988 to 1990. Id. at T27:1 to T29:15. In his work on thedFprogram, Mr. Shimamoto
testified that he was involved in the design proedsgdially associated with the aircraft’'s
electrical wiring, butdter expanding to design modificatiossd writing specifications. Id. at
T30:15T31:10. With regard to the basis of his knowledgetasny asbestesontaining
components in the engine and brake areas of-#t& Mr. Shimamoto explained that, in preparing
for the depositionhehadreviewed records, specifications, and technical manuals associated with
the aircraft, including the “detasbecification” for the HIE. Id.at T21:6T22:13, T33:7T36:11.
Although not fully explained by Mr. Shimamoto, through his testimony it is apparern¢édetail
specification includes, at minimum, information detailing the specific parts of-#te & craft
and, significantly, whether these parts were included in the specifidati@oeing orby the
Government’s request. SeeT36:6-T37:8 (describing a part as “GFE, governmmhished
equipment . . . [for which] Boeing had no design participation, no manufacturing responsibility
nor did [it] procure” the GFE componentll. at T69:12T70:19 (explaining that government
requirement can be identified the detail specification by use of the word “shall”).
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specifications approved by the United States, (ii) tHd&Fonformed to those specifications, and
(i) the dangers of asbestesntaining products were readily known to the United Stateseat th
time of the development and use of théE=  Plaintiffs, in opposition, challengbe applicability

of the government contractor defense on two grounds. First, PRictiftendhat Boeing did

not create the BE pursuant to specifications provided by the Government. Second, Faintiff
arguethat the government contractor defense applies only to design defeas$,céand not to
failure-to-warn claims. | address these arguments in turn.

Plaintiffs first arguethat Boeing is not entitled to the gomerent contractor defense
because it has failed to carry its initial burden of establishing the firsg.prdn particular,
Plaintiffs contendhatBoeing’s company representative did not testify in deposition that Boeing
produced the HE pursuant teea®nably precise specifications approved by the United States,
but rather that Boeing wrote the detailed specifications for that aifcraftother words, Plaintiff
arguethat the “specifications were not delineated by the USAF,” but by Boeing. eBp.te
Boeing Facts, § 17. Although not fully articulatedhrir opposition papers, Plaintiffs appear
contend that under this description of théE=-development process, Boeing would not be entitled
to the government contractor defense.

In his deposition testimony, Mr. Shimamoto explained the process for developing the F
4E in connection with the United States government:

Q: Who designed and built the [BoeingWH=]?

6 In that connection, Plaintiffs contend tletleclaration submitted by Richard Shimamoto
in further support of Boeing’s motion, dated November 8, 2013, included additional facts not
previously testified to by Mr. Shimamoto. Because | rely solely on Mm&mioto’s deposition
testimony in determimg whether Boeing in entitled to the government contractor defense, and
because nothing in Mr. Shimamoto’s declaration recants his deposition testimeeg,rot reach
Plaintiffs’ argument’s regarding the declaration.
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A: We designed, we being Boeing, designed the aircratft.
Q: Okay. Whabuilt the aircraft?

A: We assembld] the aircraft. And we did that and we designed the aircraft to
meet the requirements of the detail specification.

Q: Okay. ... The detail specifications are provided by whom?

A: We at Boeing wrote the detapeacification, but it reflects the requirements and
agreements that we made in collaboration with the Air Force, with our customer.
So the detail specification, although we wrote it, reflects the requirentéets
configurations, and all that informatiaas | say, as a collaboration between the Air
Force and . . . Boeing.

Q: . .. Boeing writes the detail specification, is that correct?

A: We wrote it, yes.

Q: But you incorporate what you’re calling requirements of the United States Al
Force; am | rights far?

A: Yes.

Shimamoto Dep., T:63:865:3. In that connection, Mr. Shimamoto further agreed that is was
his testimony that “wherever there was asbestos on td&]Rircraft or in the aircratft, it would
have been specified by the United States Aic&dr Id. at T74:12-16.

Notwithstanding the foregoing testimony, Plairgiffighlightportions of Mr. Shimamoto’s
depositionin which Mr. Shimamoto explained that he did not know by what specific means the
USAF requirements wereommunicatedo Boeing. For example, Plainsffcitethe following
testimony:

Q: How do these [USAF] requirements get transmitted to Boeing? Are they a
document? Is it in a conversation? How is that transmitted?

A: I'm not sure.

! Plaintiffs point out that MrShimamoto also testified “I don’t know” in response to the

guestion: “why is it that you believe that wherever [asbestogaining components] appear . . .
they only appear there because they were specified to appear there by the dtatediSEorce?”
Shimamoto Dep., T75:44. | do not find that this respors¢o a rather confusingly worded
guestion—undermines Mr. Shimamoto®arliertestimony that the reason asbestos appeared on
the F4E was pursuant to the requirements of the USAF. At most, Mr. Shimamoto’s tl don’
know” response indicates that he didt know why, with regard tospecific locations on the
aircraft the USAF required asbestos-containing products.
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Id. at T65:411. Based onthis and similar testimony, Plaintffargue that Boeing has not
established the first prong of the government contractor defense because MamStuin
testimony shows th#t) Boeing, not the governmentadted the detail specificatidor the F4E,
and (ii) Mr. Shimamoto could not explain the method of communication by which the USAF
requirements wereonveyed to Boeing for incorporatiamto thedetailspecification, and thus his
responses fail to show that the United States apprm@astnable precise specifications for the F
4E. | disagree.

As noted above, courts, including the Third Circuit, have consistently held that the first
prong of the government contractor defense does not require the government tdedraft t
specifications. Instead, it is sufficient for the government to collaborate with the cootract
developing the specificationsCarley, 991 F.2d at 1125. And, provided that the government’s
involvement is more than a “rubber stamp,” a defendant under these cinccesssatisfies the
first prong of theBoyle test. Maguire, 912 F.2d at 7¥2. Here, Mr. Shimamoto provided
repeated, and uncontradicted, deposition testimony explaining that the USARtwasely
involved in the design and development of théH; notwthstanding the fact that Boeing drafted
the initial specifications. Indeed, Mr. Shimamoto explicitly testified that t4& Bpecification
“reflects the requirements and agreements that we made in collaboratiomevifétr tForce.”
Shimamoto Dep., T64:80; see alsdBoeing Facts, { 18 (“The United States Military asserted
extensive control and authority over the specifications of the design and maraufaicthe F
4E.”) (undisputed by Plainti#). Moreover, | do not find it material that Mr. Shimamotauld
not testify as to the exact method that the USAF requirements were convd@eirtg in the

4E development process. The undisputed testimony is that Boeing created thed detall
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specification in “collaboration” with the USARyhich is reflected irthe detailspecificatiors
reference taequirements demanded by the USAF and/or United States govern@eatsupra
Footnote Yreferencing Mr. Shimamoto’s testimony describing how detail specifica¢iveals
government requements). For example Mr. Shimamoto testified at deposition that thdE
specification “tells [Boeing] that we need itwstall a J79GEL7 turbojet engine [and] that is a
requirement passed on to us by the Air Force.” Shimamoto D&@13416. Plaintifs havenot
pointed to any evidenamntradicting Mr. Shimamoto’s testimony that thdEwas developed in
collaboration with the USAF, and incorporated certain government-supplied regnigem
Accordingly, | am satisfied that there is no dispute tthat F4E specification was
developed in collaboration with the USAF, arskcause of that, the specification includes
requirements provided by the United States. This is sufficient for Boeiagjstyshe first prong
of the government contractor defensMaguire, 912 F.2d at 72 n.2 (“However, the mere fact that
a design proposal originates with the government contractor is not enough to makeise def
inapplicable. In Boyle the Supreme Court explicitly rejected such a course, writing: ‘The design
ultimately selected may well reflect a significant policy judgment by Governmigcittsf whether
or not the contractor rather than those officials developed the design.” (QBayted87 U.S.
at 513.)). Accordingly, t is insufficient to defeat summajudgment on the first prong of the
government contractor defense, that Mr. Shimamoto could not explain the exact miethod o
communication the USAF used to convey its requiremienBoeing. Id. at 72. Thus, Boeing
has shown its entitlement to the figbng of the government contractor defense.
Plaintiffs donot challenge that Boeirws satisfied the second or third prongs oBbgle

test, which in any event| find that Boeing has establishedl'he second prong requires that the
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F-4E conformedo the specifications approved by the USAF. Plamtifdnot dispute the fact
that F4E aircraftwas manufactured according to detailed military specifications for which the
United States required compliance. Boeing Facts, | 16; Pl. Resp. to Baaityy F 16.
Similarly, Plaintiffs donot dispute that any deviation from thelE specifications would result in
the aircraft not conforming to the contract and thereby being rejected byvisenment. Boeing
Facts, 1 21; Pl. Resp. to Boeing Facts1q Zhis is entirely consistent withlr. Shimamotés
uncontradicted depd®on testimony that Boeing designed thelE to meet the requirements of
the detail specification developed in collaboration with the USAF. Finallye testainly is no
dispute inthis case that the-#E was actually developed and produge@ccordance with the
specifications, and was then accepted by the governmEmis | find that Boeing has established
the second prong of the government contractor defe®s®Carley, 991 F.2d at 1125 (finding
second prong oBoylesatisfied where there was no dispute that productwhatequired to be
produced according to government specificationsagisallyaccepted and used by government).
With respect to the third prongoeing wasonly required to inform the government of
defects known to Boeing but nkhown tothe government. Here, Boeipgints out by relying
on cases from several jurisdictiongh similar circumstanceshat it is weltsettled that at the time
of development and production of thelE, the government knew as mwahBoeingif not more,
about the dangers of using asbestostaining products, and thus Boeing had no obligation to

disclose the use of suphoducts® See, e.gNiemann v. McDonnell Douglas Cor@21 F. Supp.

8 Indeed, according to Mr. Shimamoto’s undisputed testimony, Boeing was requitesl by
government to use asbestamtaining products in certain areas of the aircraft, Shimamoto Dep.,
T74:12-16and/or had such products furnished to it by the governme&de id.at T36:121
(testifying that, during the relevant time period, the brakes of td& Rvere supplied as
“‘governmendfurnished equipment,” in which Boeing had “no design participation, no
manufacturing responsibility;see also supra-ootnote 5.
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1019, 1028 (S.D. Ill. 1989) (“[A]t the time of the construction of these airgrafhe 1950s] the
government was aware of the risks of the use of asbestos, and chose to consewsestestos in
spite of this knowledgg); Allen v. Gen. Elec. CoCiv. No. 3:09CV-372(CFD), 2010 WL
918305, at *3 (D. Conn. Mar. 9, 2010) (finding that the dangers of asbestos were well known to
the United States Navy as early as 1982ckman v. Asbestos Defendar@ss. No. C-97-3066,
1997 WL 703773 at *3 (N.D. Cal. Nov. 3, 1997) (noting thamilitary contractor “is not an
asbestos manufacturer; rather [t@ntractol manufactures [military aircraft]. [Theontractoy
had no greater opportunity to know of the dangers of asbestos in the 1970’s than did the USAF,
and therefore, did not owe a duty to warn the USAF of the asbestos hazaMer§ importantly
Plaintiffs donot dispute that the dangers of asbestos weldwnown in the middle ahe weniteth
century to the United States government, at least as much as they were knownractocdike
Boeing. On this basialone I find that the third prong of the government contractor defense is
satisfied becausklaintiffs donot dispute tht Boeingwas not privy to any unknown danger of
asbestosas used in the-BE,and thus, was under no obligation to warn the governmBuoissek
921 F. Supp. at 1291 (“[T]he third prong of Boyle . . . requires disclosure where a manufacture
knows more than a purchasing governmental agency . . . .” (Bitylg 487 U.S. at 512.)).

In sum, | find that Boeing has established its entitlement to the governor@raator
defense under all three prongs settfam Boyle Plaintiffs havefailed to raise any genuine issue
of material fact with respect to the first prong, @hedy donot disputethat Boeing satisfieshée
second and third prosg Accordingly, Boeing isot liable for Plaintiffs’ state law products

liability claims.
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| pauseto addressPlaintiffs’ contention that the government contractor defense only
extends to shield Boeing froRlaintiffs’ design defect claim, but n&aintiffs’ failure to warn
claim. Although notsignificantlydevelopedn their papersPlaintiffs relyon several cases from
outside of this Circuitprimarily Tatev. Boeing Helicopter$5 F.3d 11501156(6th Cir. 1995)
for the proposition that Boeing’s government contractor defense duegpply to Plaintiffs’
failure towarn claim Plaintiffs’ reliance on these casesnssplacedor several reasons. First,
none of the cases cited by Plaintiffateincluded,held that the government contractor defense
does not extend to failure to warn claimSeeRussek v. Unisys Cor®21 F. Supp. at 1292
(noting that‘the federal appellate courts that have addressed the jsseege.g.Tate v. Boeing
Helicopters 55 F.3d 11500liver v. Oshkosh Truck Cor®6F.3d 992, 1003 (7th Cir. 199ah
re N.Y. Asbestos Litig897 F.2d 626, 632 (2d Cir. 199Mgwever, have all concluded thzayle
applies to failure to warn claim$ Thus, contrary to Plaintiffs’ contention, the government
contractor defense applies to both design defect and failure to warn claims.

In that connection, | note that although the Third Circuit has not ruled on whetlsantb
Boyletest applies to failure to warn claijres case in this Districhddressed that exact issue in
Russek v. Unisys Cor®21 F. Supp. 1277, and | find the reasoninRusseko be persuasive
In a thorough and weleasoned opinion, thieusselcourt found “that a line of cases from the
Fifth Circuit involving the government contractor defense and failure to warnsclaifmost]
instructive” and consistent with the Third Circuit’'s explanatioBoyle Id. at 129293. In line
with those cases, thRussekcourt held that “where the manufacturer has establishBdye
defense as to the design defect, and the relevant specifications are silerdragigsBoylebars

the failure to warn claim as wéell. Id. at 129293. TheRusseklecision has never been overruled
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or called into question bthe Third Circuit; indeed,other courtshave reliedon RusseKor this
proposition. See, e.g.Houghtailing v. Unisys Corp.955 F. Supp. 309, 314 (D.N.J. 1996).
Moreover, Plaintiffs hae offered no basis to questi®ussels reasoningwith which | agree |
will apply theRusselstandard tdlaintiffs’ failure to warn clain?.

Here, | have concluded that Boeing has established its entitlement towbegent
contractor defense fdtlaintiffs’ design defect claim. With respect to whether the specifications
contain any requirement to warntb& dangers adsbestos productis,is clear, based dplaintiffs’
failure-to-warn allegations, that the4E did not contain any warnings, or did not contain adequate
warnings, of the hazards associated with asbestoining products. As already noted,
however,it is undisputed thahe government would not accept thdE if it did not conform to
the government’'s specifications. Thus, the only possible inferend® drawn from these
uncontested factss that the specification was silent as to warnings in this regard; if the
specifcation had required warnings but Boeing failed to include them, thenr4kewould have
been nonconforming and the government would not have accepted the product. Accardingly
find that there can be no dispute that the specifications were silentvastimgs related to
asbestogontaining products; for that reason, unBerssekPlaintiffs’ failure-to-warn claim is

alsobarred byBoyle°

o The cases cited by Plaintiff§ate Oliver, andin re N.Y. Asbestos Litigapplya slightly

different testthanRusselor failure to warn claims. Like thRusselkcourt, | find no basis to
follow the test set forth in these decisieAghich are not binding on this Courbecause |
conclude that it isnconsistent with the Third Circuit’s application of the government contractor
defense as set forth irCarley. Russek921 F. Supp. at 12923. Indeed, asnoted above,
Plaintiffs provide no justification for followingateor these other caseserRussek
10 Although | need not reach Boeing’s other basis for summary judgment, thadteven if
Boeing is not entitled to the government contractor defense, it would still poevailmmay
judgment due to Plaintiffs’ lack of proof of causation, for largely the same reaggames,infra,
in connection with GE and Goodyear’s motions. Specifically, Plaintiffs realeslfto show that
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B. GE’s Motion

GE moves for summary judgment Blaintiffs’ claimson two grounds. First, GE argues
that Plaintifs havefailed toproduceevidence that Decedent was exposed to any GE product on
the F4E,i.e., that Decedent ever worked on or around thep@fided J79 engine on thedE.
Second, GE argues that Plairgiffavefailed to demonstrate, as is required emdew Jersey law,
that he had regular, frequent, and proximate exposure to astestany GEproduct during his
military service. In connection with both of these arguments, GE réjéattiffs’ reliance on
Decedent’s deposition testimony, contemgihatthe depsition terminated prematurelydue to
Decedent’s death-and thusneither GE nor any other Defendant had the opportunity to-cross
examine Decedent According to GE, this testimony is thereforadmissible under Fed. R.
Evid. 801(c) and 804(b)(1), and canisetrve as a basie defeat summary judgment undesd.
R. Civ. P. 56(F In response, Platiffs contend that there is ameprecordevidence, including
but not limited to Decedent’'s deposition testimony, to allow a jury to find that Detcedes
exposed to asbestosntaining products manufactured and/or supplied by GE. Nevertheless,

because the strength Bfaintiffs’ case reliesn large parion Decedent’'s deposition testimony, |

Decedenhad any “regular, frequent, and proximate” exposure to any astmesttasning products
in the F-4E—the causation standard for asbestos cases as set forth by New Jersey luictrts, w
described in more detaiifra. Plaintiffs have merely established, principally through the expert
report of Mark A. Thompsor—which itself is premised on Decedent’s generic deposition
testimony—that Decedent was “exposed to asbestos based on the work he was performing around
the F4E aircraft.” Pl. Opp. to GE Mot., Ex. F, 1 5. Plaintiffs put forth no facts sigptuat
Decedent was exposed to any asbestwgaining product manufactured or supplied by Boeing.
Plaintiffs’ reliance on Mr. Thompson’s vague conclusions are insufficient watd&oeing’'s
motion for summary judgment.SeeNew Jersey Tpk. Auth. v. PPG Uisd, Inc, 197 F.3d 96, 112
(3d Cir. 1999) (citingAnderson 477 U.S. at 2480) (explaining expert opinions that are not
sufficiently probative of issue cannot be used to defeat summary judgment).
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address whethdris testimonyis properlyrelied upon to dfeat GE’s summary judgment motjon
prior to addressing the parties’ substantive arguments.

As noted previouslyonce the moving party has shown its entitlement to summary
judgment, the nonmoving party carries the burden to “designate ‘specicsfamting that thre
is a genuine issue for tridl,and, in doing sanpay not rest upon mere allegations or denials of its
pleading. Celotex v. Catreft477 U.S. at 324. Furthermore, a part‘at the summary judgment
stage must set forth evidence as would be admissilitel, . . . and thus must redicible] to
admissible eidence! Williams v. Borough of W. Chest@&91 F.2d 458, 466.12(3d Cir.1989)
(citationsand internal quotation marks omitted) (citing forrked.R. Civ. P. 56(e)andCelotex
v. Catrett 477 U.S. at 32( Thus on a motion for summary judgment, @urt may consider
hearsay evidenamly “if the out-of-court declarant could later present that evidence through direct
testimony,i.e. ‘in a form that would be admissible at trial.ld.; see alsoPetruzzis IGA
Supermékets, Inc. v. DarlingDel. Co, 998 F.2d 1224, 1235%(3d Cir.1993) (holding that a
hearsay statemen&n be considerazh summary judgment because the nonmoving party “simply
has to produce the [declarant] to give .testimony”). Indeed,the Third Circuit recently
reaffirmed the principle thdfh]earsay statements that would be inadmissible at trial may not be
considered for purposes of summary judgmeng&inith v. Allentown589 F.3d 684, 693 (3d Cir.
2009) (affirming trialcourt’'srefusal to consider on summary judgmeatible hearsay statement
offered by plaintiff, where no independent basisstedfor admission of tatement)

Decedent’s deposition testimony is undoubtedly hearsay: it is aof-court statement
and Plaintifs areoffering it for the truth of the matter assertedred. R. Evid. 80(). | cannot

considerthis testimonyon summary judgment under tim@rmal principlethat Plaintif could
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simply present Decedent at trial because Decedent is unavailable. Thus, Decedentis hearsa
testimony may only be considered if it falls withineoof the exceptions to hearsay

The Federal Rules of Evidence permit former testimony, such as the Déxddpnsition
testimony, to bedmittedunder Rule 804(b)(1), provided three criteria are Ifigtthe declarant
must be unavailable; (2he testimony must be taken at a hearingpakition, or civil action or
proceeding; and (3) the party against whom the testimony is now offered must have had an
opportunity and similar motive to develop the testimony by direct, crossdimect examination.
Kirk v. Raymark Indus., IncG1l F.3d147, 164 (3d Cir. 1995) (citinged.R. Evid. 804b)(1)).
Under Rule804(b)(1), the burden is on the proponent of the evidemeatisfy all three criteria,
including subsection (b)(1)(B), which requires the proporiemtprove that a defendant in the
present case would have had an opportunity and similar motive teext@ssne a witness who
was deposed in an earlier actionBlackburn v. Northrup Grumman Newport NeWtDL 875,
2011 WL 6016092, at *1 n.(E.D. Pa. Aug. 31, 2011) (citingirk, 61 F.3d at 166 In that
connection, the Third Circuit has noted that subsection (b)(1)(B) exits to efihatelie earlier
treatment of the witness is the rough equivalent of what the party agaiost the statement is
offered would do at trial if the witnesgere availabléo be examined by that party.”Kirk, 61
F.3d at 16QquotingUnited States v. Salern®37 F.2d 797, 806 (2d Cit991)) see als&Creamer
v. Gen. Teamsters Local Uni@26, 560 F. Supp. 495, 48® (D. Del. 1983) (“In order for
testimonyto be admissible under Rule 804(b)(1) . . . the party against whamstiraony is now
offered . . . must have had an ‘opportunity and similar motive’ in the former proceeding tpdevel

the testimony by crossxamination.”).
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Here, is it undisputed that Decedent’s deposipooceedings terminated prematurely;
indeed, Defendants ongontend thaDecedent’s testimony is inadmissible because it does not
satisfy the third requirement of Rule 804(b)(1) becausehbhdyno opportunity to crosxamine
Decedent. Review of the deposition, which occurred over three days, reveals a differteme pi
To begin, counsel for all Defendam®re present throughout the deposition, either in person or
telephonically, and thus, contrary to GE’s contention, this is not the situation in whpigsita®n
testimonyshould beexcluded from trial becaus@posing counsel was not present during the prior
testimony. More importantly, virtually all directjuestioning of Decedent over the three days he
was deposed was auncted by counsel for Boeing See, e.gBoeing Mot., Ex. F (Deposition of
Decedent, dated May 8, 2012) (hereinafter “Decedent Dep. Volidl’gt Ex. G (Deposition of
Decedent, dated May 10, 2012) (hereinafter “Decedent Dep. Void38t Ex. H(Deposition of
Decedent, dated May 9, 2012) (hereinafter “Decedent Dep. Vol. 2”). Put differié appears
from the record that counsel for Boeing led the deposition questioning, and counsebfiiethe
Defendantsvere able to object to questions or answers, or interject their own questions osanswer
even though these counsel diat have the opportunity to conduct their own examinatiohhus,
although Defendants contend that Decedent’s deposition testimony should not bepetidgl/
Plaintiffsin opposing summary judgment because it would not be admissible at trial, that is not so
clearon the record before me.

The deposition transcripts show that counsel for Boeing asked numerous questions of
Decedent over several days, and elicited fromdsignificant amount of information pertaining
to those questions The fact that Boeing’s counsel led the deposition questioning, and not counsel

for Goodyear or GE, does not alter my analysis. As noted, it appears that doudeland
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Goodyear actigly participated in the deposition, and thus Isathe opportunity to develop
Decedent’s testimony. Moreover, Boeing certainly had a similarestteand opportunity to
develop the testimony adid Goodyear and GE. The Third Circuit has explained that the
“opportunity and similarmotive’ requirement of Rule 804(b)(1) is satisfied where there are
“interests in law [that] are the claims or demands or desires which humags,beither
individually or in groups or associations or relations, seek to satisiydyd v. Am. Exp. Lines,
Inc.,, 580 F.2d 1179, 1186 (3d Cir. 1978) (citation omitted). Here, all three Defendants moved
for summary judgment on common ground$at Plaintifs cannot prove that any of Defendants’
products caused Decedent’s injgrgnd thusBoeing unquestionably shared a common interest
and motive with Goodyear and GE in developing Decedent’s testimdfrgm the transcript, |
cannot say that Boeing, and the other Defendants who were involved in the deposition, lacked the
opportunity and motive to develop Decedent’s testimB8eg-ed. R. Evid. 804(b)(1)(ByeeKirk,
61 F.3d at 1667

In sum,at this junctureand on this record, it appears, that Defendants, or their party in
interest, had an adequate opportunity to devBlegedent’s testimonguring the deposition and

that, thereforethe testimony falls within the exceptida hearsay under Rule 804(b)(1)See

1 | briefly note that prior to the start of the third dafyDecedent’s deposition, coundet
Boeing stated on the record an extended objection regarding certain iresmiessin Decedent’s
testimony, which appeared to be caused by Decedent’s medications, includindpy penigd on
the second day where Berlent was deposed after he had been administered Percocet (oxycodone).
Counsel for Boeing raised significant concerns anethemecord objections to the use of
Decedent’s testimony on the basis of his competen8ge, e.gDecedent Dep., Vol. 3, T110:8
T112:14. Following this objection, and clarification that Decedent was not on anyg stron
medicationnthatthird day,thedeposition proceeded, with counsel for Boeing leading the direct
qguestioning. Although this objection certainly gives this Court pause, none of Defehdants
raised Decedent’s testimonial competency as a grounds to exclude his testimsagnmary
judgment, and, on the limited record before me on that issw®n this motion, | am unable to
determine that Decedent’s testimony \Webbe inadmissible on that basis.
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Kirk, 61 F.3d at 166 (explaining that the third prong of Rule 804(b)(1) is satisfied tthere
earlier treatmet of the witness is the rough equivalent of what the party against whom the
statement is offered would do at trial if the witness were avaitaldbe examined by that paity
(internal quotation marks omitted)).Putdifferently, | cannot say on these motions for summary
judgment that the testimony would be inadmissible at*fialFor that reason, Plaint&fnay rely

on Decedent’s testimony in opposing Defendants’ motions for summary judgmentetiante
portions of which | turn to now.

Over the course of his deposition, Decedent testified as to his imatke United States
and overseas, on thedE, includinghaving worked on the J79 engineFor exampleDecedent
testified that he used aydragto wipe down dust ithe “engine compartment shieldshile on
the flight line (.e.,, not in the hangar). Decedent Dep., Vol. 1, T44r4%:20. Beyond this,
Decedent testified that the amount of work he performed in connection with gneeen
compartment was “not mb¢’ and primarily limited to “dropping panels and getting the engine
ready for the engine shop work.’ld. at T52:1324;see also idat T53:512 (describing “dropping
panels” as loosening covering panels so that the engine shop could “get insidadivarekaon
those parts that might be underneath thereli that connectionDecedenttestified that he

believed he was possibly exposed to asbdatten dust from the engine compartment, whiehv

12 Alternatively, although not argued by Plaintiffs, | note further thateDent’s deposition
testimony could also potentially fall withiFed. R. Evid807, the residual hearsay exception. In
determining admissibility mder Rule 807, courts consider such factors that incinter, alia,
whether the deponent was available for questioning, and was questioned, by opposingaunse
well asother circumstances that providesquisite indicia of reliability required fodaissibility.
See, e.g.Brown ex rel. Estate of Brown v. Philip Morris In228 F. Supp. 2d 506, 512 (D.N.J.
2002). Thusl furthercannot say on these summary judgment motions that Decedent’s testimony
would notalsobe admissible under the residual exception to hearsay in Rule 807, to preclude it
from being considered at this juncture.
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out whenever he had to drop the engine compartmeot. Decedent Dep. Vol. 3, T146:3
T148:4;see also idat T148:13-19, T150:10451:20 (explaining belief that engine compartment
seals contained asbestos that would generate dust, based on assumption that “mtxlkisgnse
and not anything written or impried on seals)id. at T173:1119 (responding affirmatively to
guestion that Decedent believed he had been exposed to asbestd& dim [Eonnection with
brake work and exposure to the engine compartment”).

On the other handDecedentalso testified that heprimarily had performed “routine
maintenance” on the-&E, which he described dmving“inspected it, did maintenance on it,
fueled it, put oxygen in it for the pilots, assisted the pilots when getting reéglyand when they
were dme with their mission.” Decedent Dep., Vol. 1, T24@ see also idat T54:1325
(describing his work on the-#E as primarily “inspection work”). In that connection, Decedent
testified: “I didn’t change many seals . . . but | have changed seals, | havgedhbrakes. |
haven’'t done much engine work either, but there was an engine specialty shop.” DBepdent
Vol. 1, T35:1722; see alsad. at T39:1721 (Q: “Where were the seals [you mentioned earlier]
located on the aircraft?” A: “Hydraulics, electrical, any places where there wieydiquid
oxygen. That's about all | can recall at this pointd. at T40:10T42:2 (describing replacing
seals around the fuel line without describing further where such seals aréweblld be locatedl)

id. at T56:1217 (responding “nosure” and “don’t recall” when asked if he knew who made the
seals he took out and put in as part of his maintenance .wddidcedentdescribed that the

monthly and bimonthly maintenance on thdlE was performed by the individuals other than
himself in a “specialty shop,” which includeadter alia, “[c]hecking gaskets and seals more . . .

that they were in good condition, good working conditionld. at T31:8-23.
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These statements, taken togetih@isea genuine issue of fatttatDecedentvorked on or
around the engine on thed4E® Neverthelesghe testimony further reveals tHaecedent had
no fact-basedknowledge thatas a result of contact with tB&9 engineand dust from the engine
compartmenthewas exposed tany asbestesontaining parts or friable asbestos from any such
parts. Rather, Decedent testified as to the basis for believing he had come irdot ettt
asbestos$rom the J79 enginas follows:“| believe so . . . . My friends at the present time have
said there’s been asbestos in the aircraft compartments that | worked om&snet won'’t say
all the time, but sometimes that | was supposed to hese bxposed to.” Decedent Dep., Vol.
2, T71:1924;see also idat T72:6T73:1 (describing that sole basis for belief of being exposed to
asbestos is from what other individuals had told Decedent, at some point betweend &7® a
present); Decedent Depvol. 3, T151:719 (Q: “[Y]ou said that there was something in this
[engine sedlcomponent that appeared to be like a fiberglass.” A-Huh. | believe that to be
asbestos, sir.” Q: “Okay. Why is it that you believe that to be ag®s%0 “Because itvas the

thickest part of that sedike component that just assumed would have been the asbestos; |

13 From the facts and arguments asserted by Plaintiffs, it is clear that Plaotdiffs against
GE is premised solely on GE beitige manufacturer and supplier of the J79 engine to-#ie, F
and not based on any other potentially asbestosaining component of the4E. | limit my
analysis accordingly.

More importantly, Plaintiffs raise no argument, and asserts no facts inejigil respect
to theengine on th@-38 aircraft or any of its component parts. Indeed, Plaintiffs do not mention
the T-38 even once anywhere tineir opposition papers or L. Rule 56.1 statement of undisputed
material facts. In that connection, | note that in his deposition, Decedemedettit he did not
believe he had been exposed to asbestos from having worked o38he Decedent Dep., Vol.
3, T188:2124. Accordingly, | determine that Plaintiffs have abandoned any clasma@out of
Decedetis work on the T38. SeeDesyatnik v. Atlantic Casting & Eng’g CorpCiv. No. 03
cv5441, 2006 WL 120163 at * 1 (D.N.J. Jan. 17, 2006) (“[W]hen a party fails ‘to offer any
argument or evidence . . . in opposition to defendants’ motion for summary judgsidestuth
claims may be deemed to have been abandoned.” (Quotinis v. Treloar Civ. No. 96¢v-
1239, 1998 WL 1110448 (D.N.J. Aug, 27, 1998y arjac, LLC v. TrenkCiv. No. 061440 JAG,
2006 WL 3751395, at *5 n.3 (D.N.J. Dec. 19, 2006).
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assumed jtsir.” Q: “Okay. And what was the basis for your assumption?’JAst that it made
sense to mé(Emphasis added.)). Thus, although Decedent’s testimony may raise an issue of
fact as to his work on the J79 engine, his testimony, alone, is insufficiensecaraissue of fact
regarding whether he was exposed to any asbestdaining partlet aloneanyfriable asbe®s,
from the J79 or other GE manufactured or supplied component.

Notwithstanding the lack of factsin Decedent’'s deposition testimony specifically
connecting Decedent to work on asbestostaining parts or exposure to asbestmstaining dust
from the JB, Plaintiffs rely on the deposition testimony of Frank Deaver, and the expert reports
of (i) Dr. Arthur L. Frank, as an expert on medical causation, (ii) Steven Paskalcertified
industrial hygienist, and (iii) Mark A. Thompson, as an aviation expektcording to Plaintif$,
this evidence sufficiently raisggenuine dispute over whether Decedent was exposed to asbestos
from GE manufactured or supplied products due to his work on the J79.engine

Plaintiffs’ reliance onMr. Deaver’s testimony isinavailing becausée supplied no
testimony that he ever observed Decedent working on the J79 -enAgeteding work on
changing sleeves or gasketsr that he had any reason to believe that Decedent would have
engaged in such work, let alone that work anehgine performed by a crew chief like Decedent
would have exposed him to asbestos from components in or around the ef@girike contrary,
Mr. Deaver testified that it was not within the responsibilities of someone in Dé'seplesition
to work on, orto oversee work on, the J79 engine on thEF Indeed, it is undisputed by
Plaintiffs thatMr. Deaver(i) never observed Decedent working on or around the engines of an F-
4E, and (i) could not identify any instance in which he observed Decedent come into direc

contract with a GE product, includilmgy gaskets or clampsssociated with thed9 engine. GE
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Facts, 11 1245, Pl. Resp. to GE Facts, 11-13. At best, Mr. Deaver’s testimony merely
speculates that Decedent could have worked on or around the J79 engine; however, such
speculation is insufficient to create a genuine issue of fact necessary to defetbrafamo
summary judgment. Ridgewood Bd. of Educ. v. N,E72 F.3d 238, 252 (3d Cir. 1999) (stating
that speculation and conclusory allegations are insufficient to forestall synutgment)
Accordingly, Plaintif6 cannot overcome GE’s summary judgment motion by relyingvion
Deaver’s testimonyo demonstrate the requesicausal link

With respect té’laintiffs’ reliance on the three proffered experts, the only rele@nions
connecting Decedertb the J79 enginare thoseof Mark A. Thompsort* Mr. Thompson
describes himself as an expert “in the area of aircrafgdhgonent parts of aircraft, the aircraft
component partfsic] and the normal duties of aircraft maintenance mechaticsPl. Opp. to
GE Mot., Ex. F (hereinafter “Thompson Report”), 1 %a his report, Mr. Thompson explained
that “based on reading the deposition of Mr. Brasmer . . . | have been able to idextti¥rt
Brasmer had direct contact, either through engine or brake work, with the4E.” Fld. at 6.
Mr. Thompson further noted that thedE engine was the J79, a fact which is also not disputed by
the parties. Id. at 18. The core of Mr. Thompson’s report, as it pertains to GE, is the following
conclusion:

[The J79] engine contained numerous gaskets and clamps thatasl®stos
containing.  Additionally, Gene Davis, General Electric’'s PMQ, testified i

14 Mr. Thompson also connects Decedent to the engine used iBBealI85GE-5 (“J85"),
also manufactured by GE. As noteaprg Footnotel3, Plaintiffs’ claim against GE is based
solely on his exposure to the J79 engine, and thus | do not address Mr. Thompson'sitieport w
respect to the J85 engine.
15 Neither GE, nor any other Defendant, has moved on the admissibility Dadeert of
Mr. Thompson’s opinions in his report, and thus | make no determinatitvat regardon this
summary judgment motion.SeeFed. R. Evid. 702Daubert v. Merrell Dow Pharms509 U.S.
579, 592 (1993).
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another case that “they used fire shielding on just about all flexible hosingsen the

engines.” Many of the fire shields, also known as fire sleeves, inctedora

asbetos into the finished product. It is my opinion that Mr. Brasmer would have

been exposed to asbestos based on the work he was performing aroudé&the F-
Id. Plaintiffs also point to Mr. Thompso's other opinions, which statdat “some of the
componert in the [F4E] contained asbestos during the time period at issue,” and desawbe
repair work “inside the engine compartment” would result in exposing those @stastaining
components, angould cause asbestos to be released into the engine space and the amiSient air.
Id. atf 11. Relying on this expert opinion, Plaintiffs contend that they $sffieienty raised a
genuine issue as to whether an asbestosaining GE component caused Decédenjuries.

In New Jersey, proof of causation is a requisite element for establighyngreduct
liability action. Coffman v. Keene Corpl33 N.J. 581, 594 (1993).New Jersey courts apply
a specific causation standard for prodd@bility cases asing out of asbestos exposure. In
Sholtis v. American Cyanamid C@38 N.J. Super. 8, ZB (App. Div. 1989), the Appellate
Division adopted the “frequency, regularity and proximity” festasbestos casemeaning that a
plaintiff alleging injury from an asbestesontaining product can only establish causation by
showing that he or she wagxposed to asbestos frequently, regularly, and proximately
Subsequent t8holtis the Appellate Division explained that in mesothelioma cases, as here,
a plaintiff can prove causation by provititatexposure t@sbestos was a “substantial factor” in
causing mesotheliomaKurak v. A.P. Green298 N.J. Super. 304, 322 (App. Div. 1997).

Contrary toPlaintiffs’ suggestion, nbing in Kurak overruesSholtis “frequency, regularity and

proximity” test. Rather Kurak suggestsat most,that in mesothelioma cases, the frequency,

16 In that connection, it should be noted that, in forming his conclusion regarding Decedent’s
exposure to asbestos related to théEengine, Mr. Thompson relied entirely on Decedent’s
deposition testimony.
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regularity, and proximity of asbestos exposure can be demonstrated on a lessay shpvwaof.
Seeid. at 32122. Inded, New Jersey courts continue to rely on $twltisstandard. See, e.g.
James v. Chevron U.S.A., In801 N.J. Super. 512, 528, 694 A.2d 270, 278 (App. Div. 1997)
(“A plaintiff’ s satisfaction of this ‘frequency, regularity, and proximity’ test sexvegemonstrate
that the plaintiff was more than just casually or minimally exptsadiefendang toxic product.”)
aff'd and remanded sub nom. James v. Bessemer Processing CA5%N.J. 279 (1998) (citing
Sholtis 238N.J. Superat 2829). Furthermorein recentlyreaffirming the Sholtisstandard, the
Appellate Divisionemphasized that it is not enough for a plaintiff to “survive summary judgment
by showing [her or shdjadsufficient contact with [defendant’s product] without regard to what
component parts that allegedly caused [plaintiff's] injuriesiighes v. A.W. Chesterton, Co.
A3d __, , 2014 WL 1613394, at *8 (N.J. App. Div. 2014). Rather, to prove causation i
asbestos cases, a plaintiff must show both (i) exposure to a product manufactugplied by
the defendantand (ii) exposure to an injurproducing elementi.e., the asbestesontaining
component that generated friable asbestosthe product that waalsomanufactured or sold by
the defendant.Id. Thus, in order to prove causation, Plaistifiust prove that Decedent was
frequently, regularly and proximately exposed to an asbestigining componentin a GE
manufacturecbr suppliedproduct and that such exposure was at least a substantial factor in
causing Decedent’'s mesothelioma.

Here, Plaintif6 havefailed to identify facts that shoWecedent'srequent, regular, and
proximate exposure t@ny specific asbestantaining produdin the J79 engineor in anyother
component of the F-4E supplied or manufactured by GE prodeicedent’s testimony at most

shows that hemay have beenfrequently andregularly exposed to dust from the engine
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compartment, whiclklustcould have been caused by a gasket or seal, and that this gasket or seal
could have contained asbestesuch as theeal that Decedent testified thatbedieved, without
any other evidentigrfoundation, contaied asbestos. Notably, Decedent never testified that he
could have been exposed to asbestos from the J79 becaastidley changedor handled the
enginegaskets or seal®laintiffs’ entire exposure theory against GE is centeredustitiat was
present inthe engine empartment. Decedent’s testimonyimsufficient to create a genuine
dispute regardin@ecedent’s exposure to asbedtosn a GE component on the4E. In order
for a jury to find that Decedent’s injury was caused by a GE component, they would ha#fee to i
that the dust in the engine compartment was from gaskets or seals thatecbasdiestos, which
were alsomanufactured or supplied by GE. Thmeerential connection between Decedent’s
alleged asbestos exposure a@h# is too tenuous to defeat summary judgment, as it would
ultimately require the jury to engage in speculaioorder to find the requisite casual chairbee
Robertson914 F.2d at 383 n.12 (stating that “an inference based upon a speculatajeoture
does not create a material factual dispute sufficient to defeat entry of surnd@gment”)

The onlyother relevanevidence Plaintif relyuponto defeat GE's summary judgment

motion is theopinionfound in the expert report of Mr. Thompsbtn. As noted, Mr. Thompson

7 Plaintiffs also argue that “Plaintiff's expert in medicine and asbestated diseases has
offered an expert opinion that . . . [Mr. Brasmer’s] exposures through work witletgaesie
‘significant’ exposures that contributed to Mr. Brasmer’s death from médsotize” Pl. Opp. to
GE Mot., 11. Plaintiffs misconstrue the relevance of this expert’s opinion, whichased on
Decedent’s selfeported belief that he had worked on gaskets that contained asbé&ste®l.
Opp. to GE Mot., Ex. D (Report of Dr. Arthur L. Frank). Moreover, this expert does not purport
to be knowledgeable about whether such gaskets would or would not contain asbestos;tthe exper
merely offered a medicdiagnosis based on Decedent’'s own complaint, which is unsubstantiated
by the record and thus insufficient to serve as a basis to defeat summargnuddgdeeNew
Jersey Tpk. Auth. v. PPG Indus., Int97 F.3d at 112 (citindnderson 477 U.S. at 24%0)
(explaining that expert opinions that are not sufficiently probative of issue damneed to defeat
summary judgment).

28



opinesthatDecedent would have been exposed to asbestusining while working in the-BE
engine compartment.Mr. Thompson'’s report does not state which specific components would
have contained asbestos, but rather describes how working in the engine compartmeat “requi
the manipulation of exposed [asbestositaining] components.” Thompson Report, § 1

that connection, Mr. Thompson describes how “repair work inside the engine compartment,
including, but not limited to, removing, installing, or repairing engine comporsjt gnd
including such regular tasks as replacing gaskets, engine inspectionsngheekifilters, oil
leaks, exhaust leaks, and electrical connections, along with other minor repgused
manipulation of the exposed [asbestositaining] components.” Thompson Report, | 11.
However this portion of Mr. Thompson'’s opiniearegarding the specific areas of the engine on
which Decedent would have workeatannot be used to defeat summary judgnbectuse it is

not based on any facts in the record. {éh an expert opinion is not supported by sufficient facts
to validate it in the eyes of the law, or when indisputable record facts cohtmadiberwise render

the opinion unreasonable, it cannot support a jury’s verdi&rooke Group Ltd. v. Brown &
Williamson Tobaccab09 U.S. 209, 242 (1993) Here,Decedent never testified with specificity
regarding his work on the J79; the only work Decedent explained with certaatysing rags to
wipe out the engine compartment, and &wusg access panels on or around the engifiéhus,

Mr. Thompson’s opinion relating tDecedent’'xposure from any other work related to the J79
is not based upon the record and thus cannot def®rtin v. Unknown U.S. Etshals 965 F.
Supp. 2dat 529 (“[C] ourts grant summary judgment when the expert relied upon by the party
opposing the motion does not rely on sufficient facts to support his og)nisee also Brooke

Group Ltd, supra
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In any event, nowheidoes Mr. Thompson explain whicfthesepartsin theenginewould
have beerromprised ofasbestofontaining components; rather he generically sthigs“some
of the of the [M4E] aircraft contained asbestos” and “[sJome of the insulation blanket®ngetl
engine cones and tail pipes contained phenolic.” Thompson Report, {THls vague,
conclusory opinior-regarding Decedent’s exposure based on the theory that some of the engine
components that Decedent might have worked on contained asbeatost on its own defeat
summary judgment. SeeNew Jersey Tpk. Auth. v. PPG Indus., ,1d@7 F.3d 96, 112 (3d Cir.
1999) (citingAnderson477 U.S. at 24%0). Similarly, Mr. Thompson’s opinion that some F
4E’s used asbest@®ntaining fire shielding is natufficient to connect Decedent’s injury to
exposure from those fire shields. Nothing in Mr. Thompson’s report stateshéhairtraft
Decedent worked on would have contained such shielding, or that even if they did, the dust
Decedent was exposed to cafren that shielding.

Even giving Plaintiféthe benefit of all reasonable inferences from Mr. Thompson’s report,
his opinion is deficient in several respects: it is vague and imprecise, sifamable reliability,
and therefore not sufficiently prolbat to create an issue for trialSeeAnderson 477 U.S. at
24950 (stating that summary judgment may be granted if evidence is “mel@igtde” or is “not
significantly probative”). There are simply too many inferences and t#dpgic that must be
made in order to find, based on Mr. Thompson’s report, that Decedent was exposed to friable
asbestos from a G&upplied asbestasontaining product for Plaintgfto defeat GE’'s motion for
summary judgment. See Robertso®14 F.2d at 383 n.12 (stating that “an inference based upon
a speculation or conjecture does not create a material factual dispute sufficiefgaientry of

summary judgment”).
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In sum, althougllaintiffs arecorrect thain mesothelioma cases, usualyy exposure to
asbestogontaining products will satisfy the “proximate, regular, and frequertt’hese there is
simply not enoughevidenceto showthat Decedent wasctually exposed toany asbestos
containing productsianufactured or supplied by GENeither Decedent nor Mr. Deaver provides
any deposition testimony connecting Decedent’'s asbestos exposure to a @&heamn or
around the J79 engine. Furtivr. Thompsohs report, at most, opines thiat working on F4E
engine components, Decedemy have worked in the area of some, possibly expesbastos
containing componentsan opinion that is too speculativen its ownto defeat summary
judgment. Because Plaintiffs point to no other evidence on this issue, | findPthiatiffs hase
failed to establish that a jury could find GE caused Decedent’s injury, and thusisumdgment
is granted in GE’s favor

C. Goodyear’s Motion

Goodyear moves for summary judgment on the same grounds a® Gthat Plaintifé
havefailed to establish that Decedent came into contact with any asloestiaéning component
manufactured or supplied by Goodyear, and that Plaintiffs fagleel to establisithat Decedent
had regular, frequent, and proximate exposure to any astwesttaming product during his
military service. As before, Plaintif oppose Goodyear’s motion by relying primarily on the
deposition testimony of Decedent and Mr. Deaver, as well as the expertaieidorfThompson.

In support of its motion, Goodyeaites the absence of any evidence supplied by Plasntiff
to supportheir claim against Goodyear, as well as the declaration of its corporate regtigsent
Harold Robert Booher, who stated thata{boodyear brakeriginally certified for use of the +

4E did not contain any asbestentaining friction componentdut only an enclosed asbestos
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insulator, and (ii) this asbestosntaining model was replaced in 1970 with anvadtal, non
asbestos model. SeeGoodyear Mot., Decl. of Harold Robert Booher, 11 11, X@n these facts,
Goodyear contends that Plaintiffs haaded to raise a genuine dispute showing that Decedent
was ever exposed to any Goodyear product that contained asbestos on a frequlamt,and
proximate bais.!®

With respect tdheir claim against Goodyear, Plaingftontend that the record evidence
establishes that Decedent was exposed to a large amount of dust during his work-d& the F
which primarily came from the area in and around t#ER brakes® According to Plaintifs,
this dust contained asbestos because (i) Decedent and Mr. Deaver testifibdythelieved the
dust to be asbesttaden, (ii) a technical manual pertaining to théE-shows that a Goodyear
supplied brake assembly contained an asbestos insulator, and (iii) Mr. Thoogised that
Decedent’s work in and around thedE brake assembly would have exposed him to asbestos
laden dus®® | address each of these avermémtsirn.

Plaintiffs’ reliance on Decedent and Mr. Deaver's deposition testimony to defeat

Goodyear’'s summary judgment motion is misplaceds the following makes clear,either

18 The sameSholtisKurak causation test identified in connection with GE’s summary

judgment motion applies t@laintiffs’ claims against Goodyear.
19 As with Plaintiffs’ opposition to GE’s motion, Plaintiffs make no claim as to Detéde
exposure to any asbestosntaining product supplied or manufactured by Goodyear on-8& T
aircraft. For the same reasons stated in connection with GE’s motion, | determine that
Plaintiffs have waived any claim arising out of Decedent’s work on H38.T See supra
Footnote 14.
20 Again, to the extent that Plaintiffs also rely on the reporttheir other experts, such
reliance is unavailing. These expédpinions are not submitted to show how it may have been
possible for Decedent to have been exposed to asbestos; indeed, review of thesaepqests’
sheds no light on whether Decedent was exposed to asbestos as a result of Goodysar produ
See supraFootnote 17noting that Plaintiffs’ medical causation expert report not suffilgient
probative on théssue of what asbestasntaning products Decedent may have been exposed to).
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Decedent nor Mr. Deaver provided any testimony establishing that Decedent worked/as or
exposedo asbestos-laden ddsdbm any Goodyear marfactured or supplied component.
Decedenttestified during depositionto being exposed to large amounts of dust in
connection with work on the-BE’s brake assemblyyhich he personally believed tbave
containel asbestos. Decedent Dep. Vol. 3, T128f181:13 (testifying that he was exposed to
dust from the brake assemblies and that he believed, without explaining whyhishdtigt
contained asbestos) Specifically,during the first day of deposition, Deced¢estified to having
been exposed @sbestogadendust from the “brake filte't largely from havingising compressed
air to blow out this component and thke assembly/compartmentSee, e.g.Decedent Dep.,
Vol. 1, T44:1216. On the second day of deposition, Decedent explicitly retracted this stgteme
explaining that “I don’t recall brake filters today . . . . If there were, | dorgtkwhere they would
have been in there because in mydnithe dust that was produced by the brake might have been
too heavy to blow off of them, the material used to make the rotors and stators would have been
too heavy to just blow off with compressed air.” Decedent Dep., Vol. 2, 384:Although not
addessed by the parties in their summary judgment motions, from the limited receed/preby
the deposition transcript, it appears that Decedent’'srmplaching testimony from the second
day of deposition was the result of having taken nardxztged pai killers. See supraFootnote
11. On the third, and final, day of deposition, and not under the influence of any narcotics,
Decedentestified that he was exposed to dust from blowing off “[jJust the stators” on-4iie F
Decalent Dep., Vol. 3, T130:2%131:9. In that connection, | note thadr. Deavertestified
substantially to the same effectSee, e.g.Pl. Opp. to Goodyear MotEx. C (Deaver Dep

T42:22-T43:15T54:755:4 explaining that dust was present H4E brakecompartment, and that
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his work on brakes was composed of replacing the stators and).rotorsight of the relative
consistency of this aspect of Decedent’s testimony, and the fact that &sferthve not
challenged the admissibility of Decedent’s t@stiny on competency grounds, | find that Plaistiff
haveraised a genuine issue as to whether Decedent was exposed to dust frocomgiregsed
air to blow off the brake stators on thelE. See alsad. at T144:1519 (expressing belief that
dust camenly from stators and rotors, and not “angthinternal”).

Nevertheless, like with GE, Decedent’s own basis for believing that hexpases to
asbestos from the-#E brake rotors and statorseistirelysubjective. Decedent testified that he
never pesonally observed anything on or related to thEForake components that would indicate
that any of the components contained asbestos; instead, his conclusion was based toedavin
told by an USAF assistant crew chief that the stators contained asbesteDecedent Dep.,
Vol. 3, T154:19T157:82! Plaintiffs rely on other evidence th#tey contendaises a genuine
issue of material fact regardibgecedent’s exposure to Goodyear componenfficient to defeat
summary judgment. First, Plainsfpoint toa technical manual for the4E, which Plaintiffs
argue showsthat an asbestesontaining Goodyear component was used in thtE Forake
assembly;in that connectionpPlaintiffs further rely on a declaration fromGoodyear's own
corporate represgative statingthat a Goodyear brake assembly certified for use in theEF
contained an asbestos insulating rindRlaintiffs also relyon the report otheir expert, Mr.
Thompsonto connect Decedent to asbestos from Goodymaponents | address eaalf these

contentions in turn.

21 Similarly, nothing in Mr. Deaver’s testimony establishes that any of the dustdent was
exposed to contained asbestos from a Goodyear manufactured or supplied component.
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The “technical manual” submitted by Plaingifs incomplete;it is comprised of several
introductorypages of computdyped/generated notations, and three pages of what appears to be
a copyof an excerptof amanualrelating to parts for a “Hydraulic Brake for 30x11-504.5 Main
Wheel.” SeePl. Opp. to Goodyear Mot., Ex. A.On its face, nothing from thechnical manual
portion of theexhibit connectghis brake assembly to the4E let alone the RE for the time
period relevant tdecedent’'salleged asbestos exposidfe Smilarly, nothing from this portion
of the exhibitestablishes that the braissemblyontained asbestosSee id. Instead, Plaintif
rely on annotations to the manuadrisingapparentlyfrom comments suppliedlaintiffs’ expert
Mr. Thompsor—noting that an “alternaté insulator pieceidentified in the manual contained
asbestos. See id. In other words, Plaintiff relynot on the contents of the manual itself, but on
notations from some unidentified individuéb, defeat summary judgmefit. These additional
annotationsare not sworn to or otherwise attested to, either by counsel for Plaintiffs af any
Plaintiffs’ expets, such asdr. Thompson, and thus, on that basis alone, the exhibit may not be
relied on to defeat summary judgmenteeFed. R. Civ. P. 56}¢4) (requiring declaration to
defeat summary judgment be based on personal knowledge and sworn or othezstise tat}
see alsd~owle v.C & C Cola, a Div. of ITTCont'| Baking Co, 868 F.2d 59, 67 (3d Cir. 1989)

(“The substance of this report was not sworn to by the alleged expleetefore, the purported

22 There is a handwritten natan “F-4” on the front page of the copied manual; nothing
indicates who wrote this. As noted above, as best this Court can determine, the mandwrit
might bethat of Mr. Thompson, anthusprovides little guidance in ascertaining the import of this
exhibit.  Similarly, although the manual contains the date “1 December 1969”, itleaumndat
timespan the manual is meant to coaed remairvalid.
23 Alternatively, these notes may have been drafted by Plaintiffs’ counlsethat case, they
would besimilarly insufficient to defeat summary judgment, as Plaintiff's counsel diasworn
that he has personal knowledge of the F-4E brake components.
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experts report is not competent to be consideredaonotion for summary judgment.” (Citing
Adickes v. S.H. Kress & C@98 U.S. 144, 158 n.17 (1970%).

Moreover, everif it were appropriate to reljpese annotations tbe technical manuah
ruling on Goodyear’'s summary judgment motitimese notes establish at most thaalernate
configuration for the Goodyeaupplied brake assembly of the4dE contained an asbestos
insulatorat some pointin 1969 SeePl. Opp. to Goodyear Mot., Ex. A.Plaintiffs donot provide
anything showinghat (i) the F4E aircraft on whiclDecedentworked contained this alternate
brake configuration or (ii) that the insulatocomponentwould ever become exposed and/or
generate friable asbestos. Indeed, Plagmfifovidenothing tocontradictthe declarabn of
Goodyear’s corporate representative who stated that that the insulatorstidjeat to any friction
or wear” and that during removal of the brake assembly, the insulator would “remain in place
between the brake piston and the first-anotatingdisc.” Goodyear Mot., Decl. of Harold Robert
Booher, 1 12, 14. Simply put, Plaintiffs haxféered no evidence th&lecedent was exposed

to this particular, alternate, version of the Goodyear brake asseamolyhus no evidence that he

24 Fowle and Adickesrelied on a former version of the Federal Rules, Rule 56(e), which

required, in effect, that any expert submission be accompanied by a satement. Revised
Rule 56(c)(4), as amended in 2010, replaces former Rule 56(e), and eliminates titesevqoin
statement requirement of former Rule 56(e$eeFed. R. Civ. P. 56, Commentary to 2010 Rev.
Nevertheless, although “[a] formal affidavit is no longer required,” Rule 5¢(sh{#requires “a
written unsworn declaration, certificate, verification, or statement sblesicmn proper form as
true under penalty of perjury to substitute dor affidavit.” 1d. Here,thenotes accompanying
the technical manual are neither sworn to, nor accompanied by any subscriptibarbégs are
submitted under penalty of perjury, and thus, under either former Rule 56(e) or current Rule
56(c)(4), the exhibit cannot be considered to defeat summary judgnmfetord Wodarczyk v.
Soft Pretzel Franchise Sys., In€Civ. No. 12CV-3874, 2013NL 5429299, at *4 (E.D. Pa. Sept.
30, 2013) (“The Third Circuit has construed former Fed. R. Civ. P. 56(e), now codified at Fed. R.
Civ. P. 56(c)(4) after the 2010 Amendments, to require that expert reports be sworn. . n. Asi
Fowle Defendants’ expenteport is not sworn. The Court therefore cannot consider it on a
motion for summary judgment.” (Citation omitted.) (CitiRgwle 868 F.2d at 67)).

36



was exposed tany asbestes-including asbestekden dust-from this Goodyear component
Moreover, Plaintiffs have not offered anything showing that the Goodyear brakebBssem
contained other asbestosntaining components.Becauseon this evidencehe jury would have
to engage in pure speculatiom order to conclude that Decedent had regular, frequent, and
proximate exposure to asbestos from a Goodyear prdelaattiffs’ reliance on such evidence is
insufficient to defeat summary.Ridgewood Bd. of Edycl72 F.3d at 252.

Finally, Plaintiffs’ contention that Mr. Thompson'’s opinions contained in his rep®é
a genuine issue of fact as to whetbecedentvas exposed to asbestos from a Goodyear product
is without merit. Review of Mr. Thompson’s report reveals that he offers no explicit opinion on
whether Decedent was exposed to asbestos from a Goodyear product-diktheAfthough Mr.
Thompson generally opines that “Mr. Brasmer would have been exposed to asbestos base
work he was performing around thedE aircraft,” Thompson Report, § 8, nowhere in his report
does Mr. Thompson identifiifow working with the brakes on the-#E would have exposed
Decedent to asbestosAll that Mr. Thompson offers by way of opinion regarding thaklesis
the fact that Decedent would have come into contact with braking components whilegwarkin
the F4E. Mr. Thompson’s general opinion regarding Decedent’s expastaetoo vague, and
not sufficiently probative, on the issue ohether Decedent was exposed to asbestos from a
Goodyear product, and thus Plairgiflannot rely on Mr. Thompson’s report to defeat summary
judgment. SeeNew Jersey Tpk. Auth. v. PPG Indus., |87 F.3d at 11g&iting Anderson477
U.S. at 249-50

In sum, Goodyear has establisheld@k of record evidence supporty Plaintiffs’ claim

that Decedent ever came into contact with any asbestdsaining Goodyear product, or that
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Decedent had regular, frequent, and proximate exposure to asbestos from a Goodyear pr
Accordingly, summary judgment will be granted in Goodyear’s favor.
CONCLUSION

In conclusionBoeing has shown its entitlement to the government contractor defense, and
Plaintiffs havefailed to identifyany material facts precluding summary judgmenthair claims
against GE and Goodyear. AccordinglyeseDefendants’ motions for summary judgment on

all counts of the AC are granted.

Date:July 24, 2014 [s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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