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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

GEORGE J. DAPONTE
Civil Action No. 12-4016(MAS) (DEA)
Plaintiff,

V.
: MEMORANDUM OPINION
BARNEGAT TWP. SCHOOL DISTRICT :
B.O.E., et al., :

Defendant.

SHIPP, District Judge

This mattempreviously came before the Honorable Douglas E. Aquedeveral motions.
Defendants Barnegat Township School District Board of Education, Joseph Saxtors@md Ja
Bing (“School District Defendants”) filed a Motion to tence Settlement. (ECF No. 30.) Co
Defendants New Jersey Education Association, Joan &zBaynegat Education Association
and Lou Balkan (“Association Defendantsfdined in the School District Defendants’ Motion.
(ECF No. 31.)Pro sePlaintiff George J. DaPonte (“Plaintiffppposed Defendants’ Motion.
(ECF No. 35.) In additionPlaintiff filed a Motionto Reopen the Cas&CF No. 32) and
Defendants opposeECF Nos.33-34). Plaintiff also filed a Motion to Recuse or Disqualify
Judge Arpert. (ECF No. 36.)

In his August 8, 2013 Memorandum Opinion & Order (“Augh ®pinion”), Judge
Arpert (1) denied Plaintiff's Motion for Recusal; (2) denied Plaintiff's Motion to Reofhe

Case; and (3) granted Defendants’ Motion to Enforce Settlement. On August 28, 2013f Plaintif

! The School District and Association Defendants will be collectively nederto as
“Defendants.”
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filed a Motion forReconsideration (ECF No. #andDefendant®pposed (EF Nos. 4243).0n
Novemler 6, 2013, Plaintiff submittea briefentitled “New Evidence in Support of the Motion
for Reconsideration.” (ECF No. 44The School District Defendants filed opposition. (ECF No.
45))

The Court has treated Judge Arpert's Auguw@h Opinion as a Report and
Recommendation and has performedeanovoreview of the record.In addition, the Court has
decided the matter wiout oral argument pursuant to Local Civil Ruld.1. For the reasons
stated below, the Court finds good catserant Defendants’ Motion to Enforce Settlemant
to deny Plaintiff's Motion to Reopen the Case.

l. BACKGROUND

A. Factual Background

On May 9, 2012, Plaintiff filed a Complaiagainst the School District Defendamtghe
Superior Cou of New JerseyOcean County(Compl., ECF No. £.) The School District
Defendants removed the matter to federal court on June 29, @A1Qctober 3, 2012, Plaintiff
filed an Amended Complaint. (Am. Compl., ECF No. 9.) The Amended Complaint added the
Association Defendants anicluded claims based orbreach of contractdiscrimination
wrongful termination and breach of the duty of fair representation.

From September 21, 2012 through A013,Judge Arpert held an initial scheduling
conferenceand an irperson statsl conferenceconducted three telephorenferencesentered
three scheduling orders, and decided motions to compel discovery. On April 9, 2013, Judge

Arpert held a settlement conference. The Parties reached an Agreempnt #relterms of the

2 Pursuant to Local Civil Rule 72.1, United States Magistrate Judges are awathorjzerform

all judicial duties assigned by the Court, including conductawidentiary hearings and
submitting proposed findings of fact and recommendations for the disposition of dispositi
motions. L. Civ. R. 72.1 (a)(2).



Agreemenibon the record. (4/9/13 Tr., ECF No. 38ffer a dispute arose regarding the terms of
a releasethe present motions ensued.

B. Parties’ Positions

The School District Defendantassert that the Parties entered intoSettlement
Agreement on April 9, 2013. (Behr Cert. § 8, ECF Ne3300n April 19, 2013,counsel forthe
School District Defendantd/atthew J. Behr (“Behr”)forwarded a gneralrelease to Plaintiff.
(Id. 1 10.) On April 24, 2013Plaintiff returned a revisedelease that changed a number of
settlement termslid. § 11.) Therefore, Beltequested a conferenedth Judge Arperto address
the issue.Ifl. 112.) AfterJudge Arpert became involveohly one issue remaineautstanding
Namely, Plaintiff wantedthe release to reflect a different reasonH termination(id. § 13.)
Behrforwarded a revised release on May 9, 201&. { 14.) Plaintiff responded and proposed
alternative language relating to his last dadg. { 15.) Behithensent a revised release with the
exact language Plaifftproposed. [d. § 16.)

On May 16,2013,Plaintiff executed and provided a&mtirely new release thahanged
the material terms of the settlemehdl.  17.) Plaintiff's releasgl) changed the amount tife
settlement from $10,000 to $930; (2) apportioned the total amount between Counts 1 through
3 of the Amended Complaint; and (B)dicated thathe settlement amount was based on pain
and suffering. Ifl.) Behr advised Plaintiff that his proped release was not acceptable. Since
pain and suffering damages cannot be awadtedreach of contract claims, Behr related that
Plaintiff's proposed release could be construed as an attempt to defraud tHd.If51820.)

The Association DefendantBkewise assert that the Parties reached an amicable
settlemenon April 9, 2013. (Ass’n Defs.” Moving Br. 1, ECF No. 3They arguehat Plaintiff

was afforded ample time imadvance to aafer with counsel.(Id. at 2.) The Association



Defendants additically argue thatgiven the fair terms of thee®lementAgreement and the
absenceof duress or undue means, thettement Agreement must be enforced as originally
written. (Id. at 3.)

Plaintiff opposes Defendants’ motion and argues that a settlement agreensenbtoe
existbetween the Partiesccording to Plaintiff, “the court does not retain jurisdiction to enforce
that which does not exist, nor can the court . . . entertain a breach of contract action, nor can the
court award damages to the defendant to recover attorney fees to prepare a motion to compe
settlement (as the Court did by Order of April 11, 2013), or a decree of specibcnpante.”

(Pl’s Moving Br. 4, ECF No.32.) Plaintiff assertshat there is good cause for the Court to
reopenthe case pursuant to Rule 60(@yl.) Plaintiff additionallyargues that “the court should
most carefully weigh its judgment and therefore presents the opportunite tootirt before
Plaintiff undertakes a local appeal of the judgment and Third Cirppéa, if necessary.” (F.
Suppl. Br. 23, ECF No. 41.)Plaintiff believesthat Judge Arpert did not providafficient
attention to his suit and must reconsider his unperceived bias and impartaliy.3.)

According to Plaintiff, the $10,00€ettlement amount was the “first key point of record”
and the ability of Plaintiff to seek the advice of financial counsel prior to canating the
agreement was the “secondykgoint of record.” [d. at 4.) Plaintiff argues thatudge Arpert
deliberatelyignored his arguments and used “leading the withess” tactics when questioning hi
(Id. at 910.) Plaintiff requests that Judge Arpert: (1) “recluse [sic] himself &ntirem the
casé; (2) vacate his previous judgments; and (3) refer his Motion to d¢Retipe Case to an

impartial judge to be reheardd(at 1:12.)



Il. DISCUSSION

The enforceability of settlement agreements is governed by state contra&triaiagle
Outfitters v. Lyle & Scott Ltd584 F.3d 575, 582 (3d Cir. 200Hletro. Life Ins. v.Hayes
Green No. 072492, 2008 WL 2119976, at *1 (D.N.J. May 20, 2008)New Jersey, there is a
strong public policy in favor of settlementslolan v. Lee Hp 120 N.J. 465, 472 (1990)
Therefore courts will “strain to give effect to the terms of a sstibnt whenever possible.”
Dep’t of Pub. Advocate v. N.J. Bd. of Pub. U006 N.J. Super. 523, 528 (App. Div. 1988g¢
also Borough of Haledon v. Borough of N. Haled®®8 N.J. Super. 289, 305 (App. Div. 2003).
Although New Jersey has a strong poli@voring settlements, a court will not enforce a
settlement agreement “where there appears to have been an absence of mutualitydof accor
between the parties tineir attorneys in some substantial particulars, or the stipulated agreement
is incomplete in some of its material and essential terBistticer v. Bistricer 231 N.J. Super.
143, 147 (Ch. Div. 1987) (quotirgupper v. Barger33 N.J. Super. 491, 494 (App. Div. 1955)).
A settlement greement does not need to contain every possible term to be enforteahte.
148. Rather, “[s]o long as the basicezdsals are sufficiently definiteany gaps left by the parties
should not frustrate their intention to be bourid.”

Here, the Courthas performed ae novoreview of the recordand finds sufficient
evidence to concludihatthe Parties agredd theessentiaterms of theSettlement Agreement
The April 9, 2013transcript reflects thahe Parties spent three hours in settlendestussions
and reached thertad terms of a settlement. @43 Tr. 3:79, ECF No. 39 Plaintiff indicated
that he was amenable to a settlement of his three claims for a total sum of $16,0004:F
10.) In addition, the Board of Education agreedhtdify the basis of Plaintiff's separation from

the District to allow for a voluntary resignatioid.(at 4:11-15.)



Judge Arpert and the Parties also discussdr details related to the Agraenton
April 9, 2013 Mr. Behr notedhat the Board of Education would have to take formal action to
approve the settlementld( at 4:1921.) Judge Arpert told Mr. Behto send Plaintiff
correspondenceetailing exactly what he intended to propose to the Bolatcat(5:522.) Judge
Arpert also stated:
| alsounderstand that Mr. DaPonte may seek input from an advisor or a financial
consultant to give him some input on a question of allocation of the settlement
proceeds. And | would expect you to have some conversation about that as it's
ultimately memoralizedni whatever settlement agreement you have. . . . Maybe
you’ll have further discussion on that.
(Id. at 6:615.)
Towards the conclusion of the discussion, Judge Arpert asked Plaintiff whether he
wished to address anything else. Plaintiff stated:
Yes, ther&s one thing, Your Honor. If it's not too hard, and if it could be
memoralized in the agreement-that if there were any ever any referrals
referral calls regarding myself made to the School District, that they not be
addressed by any of the defants that were initially named in this lawsuit,
particularly defendant Bing, Board of Directors,-owell, Superintendent Bing,
that’s out of the question since he’s in another District. But ratheredfeor as it
should be, to Personnel.
(Id. at 7:15-23.)
Judge Arpert and the Partiediscussedthe issue after which Plaintiffstated,
“Very good. Thank you.”Id. at 8:9.) When Judge Arpert asked whetRkintiff had anyhing
else to discuss, hmentioneda deposition he was scheduled to attend at the end of the month.
(Id. at 8:2%23.) Judge Arpert responded that there would be no further discovery in the matter.
(Id. at 824-9:1.)

Following the settlement conference, Judge Arpeceived correspondence from Mr.

Behr indicating that Plaintiff requested a formal letter of apology, had issgasding the tax



treatment of the settlement, and raised concern that his unemployment catopebsnefits
might be impacted by the claaerization of the settlement. (5/21/13 Tr. 4B ECF No. 39.)
Judge Arpertthen conductech telephone conferenosith Plaintiff. (Id. at 4:1314.) They
discussed theorrespondere andreached an understanding ashtmwv the concerngvould be
addressedld. at 4:13-17.) Mr. Behr was amenable to the few modifications Plaintiff requested
and Plaintiff was satisfied at the modest modifications to the settlement (fefnas 4:18-21.)

However, on May 20, 2013, Judge Arpeeceived correspondence from Mr. Behr
indicating thatPlaintiff would notexecute a release in the form agteupon and that Plaintiff
advisedMr. Behr to notify the Court that the settlement ffaled. (d. at 4:225:3.) Therefore,
Judge Arpert conduaeanother telephone status conference on May 21, 2013.

The May 21, 2013 transcript reflects the following colloquy between Judge Arpert and
Plaintiff:

THE COURT: Mr. DaPonte, before | get into the specifics of the differences

between these two forms of release, you acknowledge that you and | had a

conversation subsequent to our gathering on Affrét9which point you had seen

the form of release that had been proposed by Mr. Behr, you had certain questions

about that release, which we discussed at denggh, correct?

MR. Da PONTE: That's correct, Your Honor.

THE COURT: Why then do we now have a competing and substantially different
form of release in this case?

MR. DaPONTE: Once | received thewell, looking at the release, | consulted
with anothe law firm, particular interestni the release was referenced to
Medicaid costs, which should bewell, which would be incorporated into the
final settlement which could impact future expenses for psychiatric carsa
forth down the road. That was asificant issue relative to providing a release
like that.

THE COURT: | don’t understand what you’re talking about.

MR. DaPONTE: The settlementthe reference to the settlement in the release
which, if | sign it, then future care related to this pafticicase, which is any



psychiatric type of, | guess, treatments that could be associated wiplatticsilar
situation should- well, should be borne should be incorporated into the final
settlement. Meaning | would have to pay any future expensgdcal expenses
out of the settlement, which is not acceptable.

THE COURT: First of all, you acknowledge that we never discussigdvas
never an element of the settlement. Future medical costs was never an element of
the settlement that was discussed wivenwere together on April™ correct?

MR. DaPONTE: Right.

THE COURT: So, this is something that you have become concerned about since
we were together?

MR. DaPONTE: Exactly. When | consulted with the firm, they read it, and they —

THE COURT: You ackowledge that when you were here the first time, when
you were here the second time, | asked you whether you intended to retain
counsel, correct?

MR. DaPONTE: That is correct.
THE COURT: In fact, | encouraged you to retain counsel, did | not?
MR. DaPONTE: That is correct.

THE COURT: Okay. You, for whatever reason, decided you wanted to proceed
on your own. So, you decided after we had reached a settlement, the settlement
was negotiated, concluded, and placed on the record, that at that poirdarnjied w

to talk to a lawyer?

MR. DaPONTE: | did have another attorney. | provided the document to him, he
didn’t raise that concern. So, | went to another firm who was handling another
case, and they raised other issues which the prior attorney didn’t. And so with that
new information, | —

THE COURT: Why is there a different settlement amount? Where does this $930
come from?

MR. DaPONTE: Well, because of this particular reason, all the stipulations in it,
had to hire a new firm and pay an hourly rate. So, | put in my expenses.

THE COURT: You heae overplayed your hand, Mr. DaPonte.

(Id. at5:16-8:1.)



Judge Arpert then advised the Parties that they could file their respectiomsnafter
the motions were fully briefed, Judge Arpert issued an Opinion on August 8, 2013. The Opinion
provides:

Here, the Parties met over a period of several hours and agreed to the essential
terms of the settlement. Despite some outstanding “housekeeping” issues, their
Agreement was nonetheless placed on the record. Specifically, Plaintiff agreed to
accept $10,000 to settid of his claims against all of the Defendants. It was also
agreed that there was to be an allocation of the settlement proceeds between
Plaintiff's claims for emotional distress and for lost income. Finally, Difpts

agreed to recharacterize the basiRlaintiff's termination. These are the essential
terms of the Agreement and are not disputed.

The additional terms that were being discussed between the Parties aifté&;, Ap
2013 were not essential to the settlement. Plaintiff alleges that meeting with
“financial counselor” was essential. The transcript, however, shows that only a
suggestion was made for the Plaintiff to meet with a financial counselor or
advisor before deciding how the settlement amount would be allocated. . . .

NeverthelessPlaintiff's argument misses the mark. The issue is not whether
meeting with a financial advisor (or legal counsel) was an essential term of the
Agreement. Despite its questionable wisdom, Plaintiff was free to meet with
counsel. But he was not entitled uailaterally and materially alter the terms of
the Agreement especially in the manner in which he proposed. The underlying
reason Plaintiff wanted to consult with an attorney or financial advisortovas
seek input on how to best allocate payment of #tdesnent proceeds for tax
purposes. And, to be sure, Defendants appeared at all times willing to work with
Plaintiff in order to accommodate any reasonable modification request. However,
when Plaintiff proposed to allocate 100% of the settlement proceeds toward pain
and suffering, his modification crossed the line from reasonable to arguably
fraudulent. In other words, the Parties’ intention to reasonably negotiate the
details of the Agreement was certainly contemplated. The right to matatially

the Agreement, however, was decidedly not.

Finally, the fact that Defendants were amenable to Plaintiff's requests fagyeshan

to the Agreement regarding the nature of his separation (from termination to
voluntary resignation to RIF) does not demonstrate, lamtRPf maintains, that

there was any lack of intent to be bound by the previously agreed upon, essential
terms of the Agreement.

(Aug. &h Op. 9410) (internal citations omitted).



The Court finds Judge Arpert's decision to be we#dsoned and entirelgn point
Having performed ale novoreview of the record, the Court reaches thmesa@onclusions as
Judge Arpert. The record reflects thia¢ Parties agreed to the essential tesfrihe Settlement
Agreementon April 9, 2013. When the Parties wdntfill in the gapsafter the conference
Defendants attempted tccommodate Plaintiff's reasonable modification requests. However
Plaintiff ultimately triedto materially change the Agreement. He unilaterally increased the
settlemat amount from $10,000 t$10,9%. He also attempted to allocate the proceeds in a way
that could begotentially consideretiaudulent.

Moreover, Plaintiff's efforts to characterize Judge Arpert’'s behavior as coeraine
unpersuasive. Judge Arpert advised and recommendedlaiaifPretain counsel but Plaintiff
originally chose not to. The recoalsoreflects that Judge Arpert had a number of conferences
with the Parties ovethe cairse of theitigation. In addition the April 9 settlement conference
lasted three hourfuring the April 9 conference, Plaintiff raised issues regarding the settlement
and discussed them with counsel and the Cdud.clear from the pleadings and transcripts that
Plaintiff is botheducated and articulata. review of the record indicatebét Plaintiff agreed to
the material terms, later had second tida and attempted to change thtm@ns. However,
Plaintiff's “buyer’s remorse” does not constitute grounds to repudiat&ettlement Agreement.
Therefore the Court finds good cause to grant Defendaltstion to Enforce the &tlement

Agreement’

% The Court also does not find good cause to reopen the case pursuant to FReléeoICivil
Procedue 60(b). Plaintiff acknowledges, “While a court will read a pro se litigant'®rgap
liberally and construe them to raise the strongest arguments they saggesse litigant is not
excused from the requirement of producing highly convincing evidensepimort a Rule 60(b)
motion.” (Pl.’s Moving Br. 4.) Here, Plaintiff failed to demonstrate an emtiént to relief under
Rule 60(b).
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II. CONCLUSION

The Court has thoroughly reviewed Defendants’ Motion tdoke the Settlement
Agreement, Plaintiff's Motion to 8open theCase, the opposition aneply papers for the
motions, the trial and telephone status conference transcripts, Auymyés Opinion, Plaintiff's
Motion for Reconsideration, and Defendants’ oppositibine Court finds that th€&arties entered
into an enforceable &tlement Agrement in this matter.Therefore Defendants’ Motion to
Enforce the Settlemeis granted.Plaintiff's Motion to Reopen the Case is denfethe Court

denies without prejudice Defendants’ request for attorneys’ fees.

s/ Michael A. Shipp
MICHAEL A. SHIPP
UNITED STATES DISTRICT JUDGE

Dated:March 31 2014

* The Court does not reaéhaintiff's motion to the extent it requests Judge Arpert to reconsider
his recusal decision. This shall be separately addressed by Judge Arpert.
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