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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DEMOCRATIC-REPUBLICAN :
ORGANIZATION OF NEW JERSEY :

etal.,
Plaintiffs,
Case No. 3:12v-05658
V.
KIMB ERLY GUADAGNDQO, et al ., : AMENDED OPINION
Defendans.

WOLFSON, United States District Judge

Before the Courts amotion for a preliminary injunction and other relief, wherein the
moving paries specifically challenge the “preferest&lew Jersey provides to the two main
political parties through placing themftime first two columns of the general election balbmts
prohibiting the use of any part of their name by other, unaffiliated catedidn their complaint,
Plaintiffs DemocraticRepublican Organization of New Jersey, Eugene Martivekgne,
Frederick John Ldergne, Leonard .AMarshall, Tracy M. Caprioni, Kimberly Sue Johnsand
Donald E. Letton (collectively, “Plaintiffs”pllege with regard to the upcoming New Jersey
November 6, 2012 general electidhat they have beedeniedplacement together and on the
left side of theballot, as well theuse of the slogan‘DemocraticRepublicari As a result,
Plaintiffs filed a Verified Canplaint in this Court on September 11, 2012, seeking a preliminary
injunction that declares unconstitutional New Jersey state statutes N.J.3-A, N3J.S.A. 19:5-

1, N.J.S.A. 19:1A4, N.J.S.A. 19:12, and N.J.S.A. 19:18. Plaintiffs further seek an r@er
directing Defendants Lt. Governor Kimberly Guadagno (herein&&eadagno” or “the State”),

Edward P. McGettigan, Timothy D. Tyler, Joseph Ripa, Rita Marie Fulg@loria Noti,
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Christopher J. Durkin, James Hogan, Barbara A. Netchert, Mary H.,NRgdtila Sollami
Covello, M. Claire French, Elaine Flynn, Joan Bramhall, Scott M. Colabella, Kristi@dvado,
Gilda T. Gill, Brett Radi, Jeff Parrott, and Joan Rajoppi (hereinafter, “Co@igrk
Defendants”), New Jersey Republican Party, and New Jersey Democratic Phetiyedy,
“Defendants”) to reconfigure the general election baliotallow Plaintiffs to appear bracketed
together inthe first and second columns of the ballabd to use their political organization’s
name of “Democrati®Republica” as a slogan. “Alternatively, [P]laintiffs seek an Order
directing that they have the right to use the slogan . . . , and appear to the righdtbéral
independent candidates, to the exclusion of any other unaffiliated candidates icothfe#h.”
SeeVer. Compl. { 1.Each of Plaintiffs’ claimss brought pursuant to the Declaratory Judgment
Act, 28 U.S.C. § 2201, as well as 42 U.S.C. § 1983.
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In the present case, Plaintiffs are candidates for varieaseel public office positions at
the national and county levélsvho have satisfied all requirements to be placed on the

November 2012 general election ballats candidates nominated by petitioseeVer. Compl.

! Plaintiff Eugene LaVergne is a candidate for the United States Senate; Praeddrick

LaVergne is a candidate for the United States House of Representatives iirdhe Th
Congessional District; Plaintiff Leonard Marshall is a candidate for the Units@é$SHouse of
Representatives in the Fourth Congressional District; Plaintiffs Scott Neurdarracy

Caprioni are candidates for Ocean County Freeholder; and Plaintiffs KimlberjoBnson and
Donald Letton are candidates for Burlington County Freeholder. Ver. Compl. 11 b{UEnko

at 1:12.

2 In New Jersey, an individual wishing to run for publicly elected office ishédido be
placed on the ballot if he or she filea@minating petition with a minimum number of signatures
in support of his or her candidacy. N.J.S.A. 19:13-1, 19:13-4, 19:13-5. Nominating petitions
that name candidates for offices to be filled by voters of the entire State egssadito the
Secretay of State, and petitions that name candidates for offices to be filled only lvg wbte

one county are addressed to the clerks of the respective counties in which the casdéekate
office. N.J.S.A. 19:13-3. If no objections are filed, the petitions are granted. N.J.S.A. 19:13-10.
If a candidate wishes to appeal a Secretary of State or county clerk de@siorshHe may



1 1; Pl. Memo at 1:12. Plaintiffs, hovever, are unsatisfied with th&kpectedlacement on the
ballots, and have requested from the appropriate State or county officials a @atigfiigof the
ballot that would allow Plaintiffshe opportunity to be placed of the leftmost side of the ballot
and/or would “bracket” Plaintiffs together on any ballot on which more than one of them
appears. Pl. Memo at 41B. Plaintiffs also requested on their nominating petitions that the
“slogan” “DemocratieRepublican” be placed on the ballot next to theimes. 1d. None of
Plaintiffs’ requests were approved by any State or county official, whicholatietinstant
litigation. Id.

The present litigation has loose tiesa similar challenge to New Jersey election laws
brought previously in state court. Years prior to bringing the instant suit, Leonardrghall,
one of the plaintiffs in this action, brought a suit in state court againstAti@mey General,
John J. Farmer, and a host of other defendéattsincludedthe New Jersey State Republican
Committee, the New Jersey State Democratic Committee, and each of the Newcdensigy
clerks. In that actiorthe plaintiffs arguedhat the“political parties® -- i.e., the Republican and
Democratic Parties should not have been awarded the exclusgi to appear in the firgtvo

ballot columns for the 1999 general electi@eeNew JerseyConservative Party v. Farmei24

N.J. Super. 451, 4567 (App. Div. 1999)While the plaintiffs prevailed at the trial leyehey

lost on appeah the Appellag Division. Id., 457, 462.Plaintiff Marshall litigated that case as a

appeal to the Superior Court for an expedited ruling. N.J.S.A. 19:13-12. The appeal must be
filed within 12 days “after the laslay for the filing of petitions . . . .” N.J.S.A. 19:13-12.
Moreover, “under the allocation of business among the various Divisions of the Suenibr C
effected byR. 2:2-3 a decision of the Secretary of State is appealable to th[e Appellate
Division].” Lesniak v. Budzah265 N.J. Super. 165 (App. Div. 1993) aff'd as modified Bg

N.J. 1 (discussing nomination petition challenges) (emphasis in original).

3 As explained in more detail in this Opinion, the term “political party” has aeffi
meaningunder New Jersey law, reflecting a party’s status as a organization that legachi
significant voter supportSeeN.J.S.A. 19:1-1.




member of the New Jersey Conservative Pa8sePIl. Memo. at 910.
On remand inFarmer the plaintiffs “[c]hang[ed] course” and argued that they were
unconstitutionally excludeddm the lottery process that determines which parties are entitled to

ballot positionspursuant to N.J.S.A. 19:9®. New JerseyConservative Party v. Farme332

N.J. Super. 278, 2832 (Ch. Div. 1999). Importantly, the Chanc@&iyision noted in footnat 5

of its opinion that, while there existed a “colorable argument”’ that the Appé&latsion’s
interpretation of N.J.S.A. 195 was unconstitutional because it created an “arbitrary or
irrational way of determining whether a political party has made a sufficientisty at a
primary to retain political party statusjd. at 284 n.5, the plaintiffs did not “urge the
unconstitutionality of N.J.S.A. 195’ on remand. Additionally, the Chancery court held that
N.J.S.A. 19:1412 was not unconstitutional, reasoning that New Jersey’s decision to grant
political partiesthe right to be placed in the leftmosblumnsdoes not impinge upon the other
party’s constitutional rights under the First or Fourteenth Amendments. The Chaouadry
decision was never appealed.

In the present mattePlaintiffs raise similar challenges to N.J.S.A. 19:5 In addition to
injunctiverelief, Plaintiffs filed a request for an Order to Show Cause (“OTSC") along with their
Verified Complaint. The OTSC primarily seeks a detiarethat the

10% statutory standards for creating, certifying, and conferring syenafits on

statutorily recognized ‘political parties’ (i.e. Major Political Parties) in SIA.

19:11, N.J.S.A. 19:81, N.J.S.A. 19:12A, N.J.S.A. 19:131 and N.J.S.A. 19:12,

as interpreted by the New Jersey Appellate Court in New Jersey Conservativ

Party v. Farmer324 N.J.Super. 451 . . . (App. Div. 1999) . . . , is completely

irrational and arbitrary and invidiously discriminates against plaintiffs and is

therdore unconstitutional facially and as applied to plaintiffs as violating the

[First Amendment] and Fourteenth Amendment . . . , and also operates to violate

the rights of Federal candidate plaintiffs as guaranteed and secured by lArticle

Section 4, clause 1 (as modified by the [Seventeenth Amendment] and the
[Twenty Sixth Amendment])




Proposed OTSC at 2. Hereinafter, | refer to this claim as the “10%” claim.

Plaintiffs, additionally, seek (i) a judgment declaring N.J.S.A. 1g:1Bconstitutional,

(i) an injunction permanently enjoiningefendants from enforcing each of the challenged
election laws, (iii) an order directingefendants to permit Plaintiffs to be bracketed “together in
the same column” on the election ballot and an “equal opportunitpgeaa in the first and
second columns on the left of the General Election Ballot,” (iv) a judgment decthat all
“DemocraticRepublican” candidates be bracketed separately from unaffiliated candidates; (v)
attorney fees and costs. Proposed OTSC at 2-4.

On September 14, 2012, the Court issued an Order to Show Cause denying any request
for emergent relief, but expediting consideration of the issuedirbgting Defendants to file
opposition papers by September 24, 2012, Rlantiffs to file their redy by September 27,
2012. While Guadagno and several of the County Clerk Defendants filed opposition papers,
several County Clerk Defendants filed letters noting that they were not tseelgd with the
Order to Show Cause. Plaintiffs filed their reply on September 28, 2@1&ntiffs reply
limited Plaintiffs’ claims totwo issues:First, whetherN.J.S.A. 19:5%, both facially and as
applied to Plaintiffs, violates the Equal Protection Clause of the Fourteenth Anreraimdethe
First Amendment.SeePl. Reply at2. SecondwhetherN.J.S.A. 19:134, both facially and as
applied to Plaintiffs, violates the Fourteenth Amendment and the First Amerisigeatantees
of freedom of association and spee8eeid.

On October 3, 2012, the Coumtld ahearirg on Plaintiffs’ requests for injunctive relief
On the morning of the hearing, but prior to its commencement, counsel for PlainttiaydRrir.

Luzzi, Esq.filed with the Court a substitution of attorney form, reflecting tRéaintiff Eugene

LaVergnewas appearingpro se Appearances were also made on behalthef Stateand a



number otthe County Gerk Defendants.

During the hearing, counsel for Plaintiffs atid State, as well as McaVergne made
several representations and concessions t€aoliet, which | will address in this opinion where
relevant. On the record,alsodisposed of several arguments and defenses raised by the State
and Defendant Hudson County CleXetchert-- concerningres judicata, joinder, and timely
service-- and | therefore do not address those arguments here. | alatssles) pursuant to the
Eleventh AmendmenElaintiffs’ claim againsGuadagno fomonetary damages.

[ STANDARD OF REVIEW
A. PRELIMINARY INJUNCTI ON

“When deciding whether to issue a preliminary injunction, a district court musdeonsi
(1) whether the movant has shown a reasonable probability of success onitsig2)avhether
the movant will be irreparably injured by denial of the relief; (3) whethartigigh preliminary
relief will result n even greater harm to the nonmoving party; and (4) whether granting the

preliminary relief will be in the public interest.McTernan v. City of York577 F.3d 521, 526

(3d Cir. 2009) (internal quotation marks omitted).

For the purposes of this motiothe Court assumes that Plaintiffs have satisfied the
irreparable harm prong if they can demonstrate a constitutional .infgegElrod v. Burns 427
U.S. 347, 373, 96 S. Ct. 2673 (1976) (“[t]lhe loss of First Amendment freedoms, for even
minimal periods oftime, unquestionably constitutes irreparable injury’lndeed, should a
general election go forward, any infringement Blaintiffs’ constitutional rightswould be

irreparable. SeeKoppell v. New York State Bd. of Election8 F. Supp. 2d 382, 384 (S.DW

1998) aff'd, 153 F.3d 95 (2d Cir. 1998)ccordindy, in deciding Plaintiffs’ motion for

preliminary injunctive relief, the Court will focus dhe probability of Plaintiffs’ success on the



merits. Seeid.
B. CONSTITIONAL CLAIMS

Plaintiffs and the Sate differ on the standard of review applicable to Plaintiffs’
constitutional claims. Plaintiffs argue that their claims implicate “core First Amendrights,”
seePl. Memo.at 28, and thus are subject to “strict scrutiny” revie®eePl. Reply at3-4. The
Stateresponds that rational basis review is appropri@eeStateOpp. at23. Neither partis

positionis correct.

Rather,Anderson v. Celebrezze&l60 U.S. 780, 7891983) sets foth the appropriate

standard of revieor election law challengethat allegeconstitutional violations “[T]he strict
scrutiny, intermediate scrutiny, and rational basis categories repeesemienient and familiar
linguistic device by which courts . . . have characterized their review Anderson[however]
promulgated a less categorical system of classification.Put.anotheway, ballot access cases

should not be pegged into the three aforementioned categBaiser following Anderson [the

Court’s] scrutiny is a weighing process ..” Rogers v.Corbett 468 F.3d 188, 1943d Cir.
2006)(citation omitted)Anderson 460 U.S. at 789.

Accordingly, in reviewing Plaintiffscomplaint, | must consider “what burden is placed
on the rightawvhich [P]laintiffs seek to asgeand then [I] balance that burden against the precise
interests identified by thiS]tate and the extent to which theseerests require that [R]ntiffs’
rights be burdened.Only after weighing these factors can [l] decide whether the challenged
statute is unconstitutional. Consequently, [I] will look at the nature of the rights idvbbre
and the burdens imposed by [New Jersey] election law . . . in order to determine if theidurde
justified.” Id. (citations omitted.).l turn now to Plaintiffs’ claims.

II. DISCUSSION



Plaintiffs’ complaint challenges the constitutionality of New Jersey’'s electius la
regardingthe ballots forthe upcoming November 2012 general electiddefore addressing
Plaintiffs argumentshowever, it is important to understatew Jersey’s statutory scheme
governing electionsFirst, New Jersey defines a “political party” as an organization thaingbtai
at least ten percent of votes cast in the primary elechbd.S.A. 19:11, 19:121. As a practical
matter, Plaintiffssuggestthe politicalparties are usually the Democratic and Republican Parties
of New Jersey. SeePl. Memo. at 20. Alternatively, candidates who are unaffiliated with a
recognized party may obtain placement on a general election ballot througtatiogipetitions
(“unaffiliated candidates”)N.J.S.A. 19:138. The distinction between political party candidates
and unaffiliated candidates matters for the purposes of this suit becauseddfettemt ballot
treatment they receive-or example, glitical party candidates dhe same party are “bracketed”
together on the ballot, and also are placed on the left side of the ballots through @totesg.
N.J.S.A. 19:1412. On the other hand,naffiliated cadidatesare placed on the ballot in a
manner determined by eachucty clerk. Id. Furthermore, political party candidates are listed
on the ballot with the name of their respective political party, whereasliated candidates can
request a designation of up to three words of their pemyeor principles, commonlinown as
a “slogan.” N.J.S.A. 19:13-4. The slogan, however, cannot contain any part of a politica party
name. Id.

Challenging that statutory scheme, Plaintifigecifically claim that N.J.S.A. 19:51
confers preferential ballotreatmenton candidatesof political partes In that connection,
Plaintiffs argue that the statute, on its face, creates an arbitrary andnaratlassification
scheme, with political party candidates receiving beneficial blatmentand “bracketing” on

the left sideof New Jersey election ballote the detriment otinaffiliated candidatesLastly,



Plaintiffs argue that the statute is applied irrationally and arbitramiger the New Jersey

Appellate Division’s decision itlNew Jersey Conservative Party v. Farn834 N.J. Super. 451,

735 A.2d 1189 (App. Div. 1999).Related to that claimPlaintiffs reasonthat under their
proposed interpretation of N.J.S.A. 19:5he Republican Party would nqualify as a political
party for the upcoming election.

Plaintiffs also chalénge N.J.S.A. 19:13-4, andn particular, itsrestriction that an
unaffiliated candidate’s slogan cannot conttie name, or any part thereof, of any political
party. Plaintiffs claim that this prohibitigron its faceyiolatestheir First Amendient rights of
association and speech.

The State respals that thechallengedNew Jersey election laws acenstitutional. In
that regardthe Stateargues that the United States Supreme Court rejected daimstantially

similar to Plaintiffs’ in Jenngs v. Fortson403 U.S. 431, 91 S.Ct. 1970971), and that under

Jennessand its related decisions Plaintiffs have failed to demonstrate any violation of
constitutional rights.State Opp. at 25-32.
A. 10% Claim -- N.J.S.A. 19:5-1 and 19:14-12

Plaintiffs first raise a facial challenge 8.J.S.A 19:5-1. Te hart of Plaintiffs’
challenge in this regart rather narrow. Plaintiffeoncedethat the Statemay treat political
party candidates differently thamnaffiliated candidates for the purposes ofllba access
However, Plaintiffs contend that once a candidate obtains the right to be placed otothadal
candidate may receive predetermined, preferred placement on thesld& of the ballot. Put
differently, Plaintiffsreasorthat, having sa&fied the statutory requirements to obtain placement
on the November 2012 general election ballots, they are now “similarlyesitu@ all other

candidates thahave met the ballotrequirements. Thus Plaintiffs claim N.J.S.A. 19:5t,



impermissibly cafers a benefit on political party candidabgsreserving totem the left side of
the ballot, and this benefitiolatesthe Equal Protection ClauseSeePl. Reply, 78. In that
connection, it further appears to the Court that, in addition to N.J.8:5:.1]1 Plaintiffs are also
challenging the constitutionality oN.J.S.A. 19:14t2, which provides that political party
candidates are placed on the left side of the ballot via a lottery, and grantg cleukd the
discretion to determine the placementaaindidates nominated by petitioriThe entirety of
Plaintiffs’ argument igoremised on the notion that“presumption of invalidity” attaches to any
ballot placementlassificationsystem,and thereforghe classification system must withstand
strict scrutiny review in order to pass constitutional mustercordingly,Plaintiffs’ argumenis
that any layout or formattingof the general election balltihat treas political party candidates
differently from other candidates violates the Equal Protection Clause obtistitGtion.

It bears repeatinghat Plaintiffs rely on an inappropriate standard of review in framing
their constitutional claim$. As stated previously, a court addressing constitutional challenges to
election laws must weigh the burden imposed by the laws against the stategstsniar
regulating elections.SeeAnderson 460 U.S. af789. Significantly, in resolving election law
challenges, the primary focus is on tlaers rights, not thecandidate’sights. Id. at 786 (*‘In
approabing candidate restrictions, it is essential to examine in a realistic light the extent an
nature of their impact on voters.”). Plaintiffs’ contrary conteniiorits moving papers anct
the hearings thus unsupported by the controlling law. Lastinote that although Plaintiffs’
complaint and moving papebsiefly reference &irst Amendment challenge N.J.S.A. 19:5t,
Plaintiffs have failed to describe how their First Amendment challengeddifi@m their Equal

Protection Clause challenge. Acdingly, | will analyze Plaintiffs’ challenge 14.J.S.A. 19:5-1,

4 Plaintiffs cite toAndersonin their papers, but do not apply it properly, arguing that

Andersoncompels “strict scruty” review, not a balancing approacBee, e.q.Pl. Reply at 3-4.

10



and any related statutesinder Andersonto determine whether the statute imposes
unconstitutional burden on Plaintiffs’ voting rights.

Notwithstanding the convoluted nature of Pldfati challenge toN.J.S.A. 19:51, at
bottom, Plaintiffs’ argument concerns the preferential treatment of politideéganthe general
election ballot. Although Plaintiffs attempt to separate the issue of “ballot acdess’ “ballot
placement,” theycite no law in support of that distinction. am confidentneverthelesghat
Plaintiffs’ claim can be resolved at this preliminary stage lartfglyugh the rationales set forth
in ballot access casescluding those relied on by both parti€® allot access is recognized as
an important aspect of voting riglitRogess, 468 F.3dat 194, and t cannot be argued that
placement on the ballot is more important than access tddhet becauseplacement is
irrelevant without accessThus, it necessarily flows that if a candidate’s ballot access can be
regulated by the statsgeeJenness403 U.S. a#l41-42,a candidates ballot placement caalso
be regulated, as placement is surely a less important aspect of voting rightactess.

Sonneman v. Stat869 P.2d 632, 638 (Alaska 1998) (“[T]he statute in question, however, does

not restrict access to the ballot or deny any voters the right to vote flidagas of their choice.
.. . Instead, it merely allocates the benefit of positional bias, which placesabesden on the
right to vote.” (Citation omitted.))Accordingly, | will analyzePlaintiffs’ ballot placement claim
by analogy to a ballot access challetgéhe extent possible.

As a threshold matter, it is well established that statestreatycandidates affiliated with
political parties differently than unaffiliatedandidates “[A]lternate ballot access rules for
major and minor political parties are noer se unconstitutional.” Rogers 468 F.3d at 196.
“[T]here are obvious differensein kind between the needs and potentials of a political party

with historically established broad support, on the one hand, and a new or smalalpolitic

11



organization on the other.’Jenness403 U.S.at 441-42. “There is surely an important state

interest in requiring some preliminary showing of a significant modicum of suppodrébef
printing the name of a political organizatisrcandidate on the balletthe interest, if no other,

in avoiding confusion, deception, and even frustration of the denwgoracess at the general
election.” Id. at 442 Generally speaking;state statutes regulating ballot access inevitably
affect-- at least to some degreethe individuals right to vote and his right to associate with
others for political endsNevetheless, not all such restrictions are unconstitutional.\Where

the statute imposes only a minimal nondiscriminatory burden on minor partiestfores a

reasonable access to the ballot, it generally has been uplBstitskus v. Pizzingrilli 343F.3d

632, 643 (3d Cir. 2003) (citations and internal quotation marks omitted). Furthermore, “[t]he
states interest in a timely and orderly election is strorihe Supreme Court has recognized
that, ‘as a practical matter, there must be a substantidatem of elections if they are to be fair
and honest and if some sort of order, rather than chaos, is to accompany the democrati

process.” Valenti v. Mitchell 962 F.2d 288, 301 (3d Cir. 1992) (quoting Storer v. Bro#lb

U.S. 724, 730, 94 S.Ct. 1274 (1974)).

In sum, “the right to ballot access, although important in both First Amendment and
Equal Protection contexts, may be limited in accord with appropriate statestsfeand . . .
limitations imposed in furtherance of such interests need nibieb@ost narrowly drawn as long
as they are nondiscriminatory and reasonable in light of the relevant burdRooets 468 F.3d
at 194. | therefore reject Plaintiffs’ argument that treating political paggdidates differently
than unaffiliated candatesfor the purposes of ballot placemenpe&r seunconstitutional.

It is well-settled that thé&tate has an interest in regulating elections to ensure that voters

are able to understartide ballot, and may do sby treating political party candidatdgferently

12



thanunaffiliated candidates. Plaintiffs even concede this point in their reflgePl. Reply at

12. Yet notwithstanding this concession, Plaintiffs assert that the State may not constilyition
regulate the placement of candidates on ballots in a manner that gives certaiateanaid
predetermined, “preferential” placemerfieeid. at 7-8. Plaintiffs do not cite any law for their
proposition that theState is precludedrém regulating ballot layouts, andtempt insteadto
distinguishrelevant, controlling, and persuasive case. la8eeid. Plaintiffs’ arguments are
unavailing. MoreoverPlaintiffs do not dispute thatwhen a state election law provision
imposes only ‘reasonable, nondiscriminatory restrictions’ upon the First andeé&ithr
Amendmat rights of voters, ‘the Stateimportant regulatory interests are generally sufficient to

justify’ the restrictions. Burdick v. Takushi504 U.S. 428, 434, 112 S.Ct. 208992) (quoting

Anderson 460 U.S. at 788).

Accordingly, the costitutionality of N.J.S.A 19:5-1and 19:1412 turns on whethethey
impose burdens omoters and candidatebat are not outweighed by tifate’s interest in
regulating electionsSeeAnderson 460 U.S. at 789In order to analyze the merits of Plaifgif
constitutional claim, | musfirst discern the burden N.J.S.A. 19t5places onPlaintiffs.
Although Plaintiffs poorly articulate the nature or degree of thisldnit they appear to claim
thatthey are burdened by not having an equal opportunityetpléiced on the left side of the
ballot. SeePl. Reply ai8.

| reject Plaintiffs’ ballot placement argument for two reasons. Htaintiffs offer no

> At the hearing, counsel for Plaintiffs argued that the State, in its papers, hadiednc

that ballot placement conferred a benefit on the political parties and their casdidat
therefore Plaintiffs were relieved of their obligation of showing a burdenntf&imisconstrue
the State’s argument, which concerned generally the State’s differingdraaifrpolitical party
candidates and candidates nominated by petition. As | explain in this Opinion, suchgdlifferi
treatment is constitutionally permissible. Furthermore, the State resolved aiguigynin its
argument during the hearing, clarifying that it was not arguing that a candigéaeement on
the left side of the baltaconfers a benefit in the form of additional votes.

13



support fora constitutional right to ballot placeméntSecond, Plaintiffs provideo evidence
tha demonstrates that certain ballot placements comigibanefit such asadditional votes or
voter recognition.| find this altogetheremarkablegiven that a virtually identical challenge to

New Jersey election laws was madethg plaintiffsin New Jesey Conservative Party, Inc. v.

Farmer 332 N.J. Super. 278 (Ch. Div. 1998) which case Plaintiff Leonard Marshall was also
a plaintiff, and the plaintiffs were represented by current Plaintiff EaigaWergne In Farmer
the Chancery Division explagad that the plaintiffsclaim involved nothing more than “an equal
chance to obtain the votes of . . . voters who cast a vote without any reason or ratialdle a
but instead selected a candidate simply by virtue of ballot locatldnat 286. The ourt
rejected the plaintiffs’ claim because they failed terfebnstrate that the Legislatusehethod of
governing the manner of elections, and its impact upon thalsed ‘windfall’ vote, [was]
violative of the standard of scrutiny required by the faldeonstitution.” Id. In the present case,
it alsoappears that Plaintiffs’ underlying, if unstated, interest in being placed orfttiselé of
the ballot is to garner this “windfall” vote from irrational voters. Plaintiffsweverhave not
allegedor arguedthat placement elsewhere on the ballot would prevent voters from locating
them. | therefore am unconvinced tiRdaintiffs’ placement on the right side of the baliatl

result in @y harm,much less one afonstitutionaimagnitude.

6 At the hearing, Defendant Eugene LaVergne, arguing for himself onlgdreh

Williams v. Rhodes393 U.S. 23, 89 S.Ct. @968), for the proposition that preferential ballot
placemenfor a candidee or political party violates th€onstitution. Williams, which address
ballot accessis wholly inapposite to Plaintiffs’ claim.Seeid. at 31 (“[T]he right to vote is
heavily burdened if that vote may be cast only for one of two parties at a timeothleeparties

are clamoring for a place on the ballot. In determining whether the Stap@\Wwasto place such
unequal burdens on minority groups where rights of this kind are at stake, the decisions of this
Court have consistently held that ‘only a catipg state interest in the regulatiof a subject
within the State’s constitutional power to regulate can justify limiting First Amendment
freedoms.”). Moreover Plaintiffs’ argument rests on the conclusory assertion that certain ballot
placements arenore preferential than othersin terms of garnering votes or otherwiseand
accordingly | reject it for the same reasons as stated above

14



| further echo herethe Chancery Division’s reasoning that “[tlhe issue [of ballot

placement] should be decided pgrsuasive empirical evidence. . [N]Jo admissible evidence

has been submitted on this particular factual contention, only speculdtideed, phintiffs
submitted no affidavits or certifications of any kind in support of the order to show. cause
Accordingly, the linchpin to plaintiffsargument-- that being in the first or second column,
instead of the third column, has significance on electeyn-dis utterly absent from the record

in this case.” Farmer 332 N.J. Superat 290(emphasis added)The same lack of a factual
predicate exists in the case before this Court.

In that connection, | have uncovered, without any guidance from Plaiotifs;, federal
court decisions addressing similanstitutional challenges to ballot placement, formatting, or
layout In virtually all of these cases, courts haeguired evidence demonstratitigat ballot
placement confers a benefitior to determinng whether the plaintiffs have been burdened, let

alone harmed.See, e.g.Sangmeister v. Woodard65 F.2d 460, 465 (7th Cir. 1977) (“The

effect of ballot placement on voting is a question of fact . [W]e hold that the trial cour$
conclusion thattop placement on the ballot would be an advantage to the plaintiff’ is supported
by substantial evidence and therefore is not clearly erroneous.” (Citatiagttedo)jp McLain v.
Meier, 637 F.2d 1159, 1166 (8th Cir. 1980) (“The effect of ballot placem®erbting is a matter

of fact.”); New Alliance Party v. New York State Bd. of Electipr@61 F. Supp. 282, 288

(S.D.N.Y. 1994) (“[Clourts have consistently held that the effect of ballot placesnegiection
outcomes is a factual determination. . . . That position bias is a popular perception of the voting
public, however, is not sufficient to exempt [plaintifff from the burden of proving its

claims.”(Citations omitted.))see als@reen Party of Tennessee v. Hargiith. 3:1120692, 2012

WL 913259, at *5- *8 (M.D. Tenn. Mar. 16, 2012) (collecting cases requiring empirical
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evidence of positional bia® determine burden imposed on plainjiffsThus, Plaintiffs, at the
very leastshouldhavepresented the Court wittometype of evidence&lemonstrating denefit
and/orburden that stems frotvallot placement Without any such evidence, the Court is unable
to make a determination that Plaintiffs have suffered any cognizable, cimséitdharm in this
case. In other words, Plaintiffs have failed to establish a likelihood of sumtéise merits that
would allow a preliminary injunction to issue.

Furthermore,even assumindor the sake of this motiothat balld placement might
burdensome candidates for example, by making it marginally more difficulbrfa voter to
quickly identify all of thecandidates on the ballet | neverthelessonsider this to béess
onerous than the burdens imposed by the statutes the Supreme Court updehdg®nd, more

recently, inTimmons v. Twin Cities Area New Part$20 U.S. 351, 367 (1997Qupholding

constitutionality of “antifusion” law prohibiting candidates from associating with more than one
party on a ballgt Indeed, inTimmons the Supreme Court explained thatet[s]tatesinterest

[in establishing ordeyl elections] permits them to enact reasonable election regulations that may,
in practice, favor the traditional twmarty system . . . . And while an interest in securing the
perceived benefits of a stable twarty system will not justify unreasonably &sionary
restrictions . . . [s]tates need not remove all of the many hurdles third patesnf the
American political arena today.ld.

Plaintiffs have failed to demonstrate any burden on them as a result of tbe ball
placement requirements of NSJA. 19:51 and 19:1412. | therefore need not address the
State’s interest underlying these statutes in order to find them constitutional Amdkrson
Nevertheless, | note th#tte Statehas offeredin its papers and at the hearisgyeral interds

supportingts method of regulating ballot placement in a way that might appear to favor political
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parties. Specifically, the State claims that political party canditha@esdemonstrated a certain
“modicum of community support” and therefore it is reasonable to place them togethies
same side of the ballot to the exclusion wiaffiliated candidates, whbave failed to
demonstrate the same amount of supp@t. Jenness403 U.S.at £. In that connection, the
State posits, it is important feptersto easilyidentify thesecandidates angarties on the ballot,
which is accomplished by ensuring that candidates for political partieseamtyeparatedn
the ballotfrom candidates nominated by petition. In sum, the State arthese reguléons
serve the interest of maintaining the integrity of the election pro&@ssTimmons 520 U.S. at
364 (“States certainly have an interest in protecting the integrity, fairnessffamency of their
ballots and election processes as means fotimdgoublic officials?). | am convincedhat even
if Plaintiffs’ claim supported a finding of some degredofden, the State’s intereststhis case
would be sufficient for the statutes to pass constitutional muster.

For these reasons, | conclude tpkacing political party candidates time left sideof the
ballot and all other candidates on the right sake prescribed bM.J.S.A 19:5-1and 19:1214,
does notviolate Plaintiffs’ constitutional rights. These statuts impose at most, a minimal
burden on Plaintiffs’ ballot access.Because the Plaintiffs’ burden, if any, is negligible, any
reasonable regulatory interest provided by the State will ensure the sstatutstitutionality

under_Anderson Council of Alternative Political Parties v. Ho®k179 F.3d 64, 78 (3d Cir.

1999) (“Because the burden is not severe, the State need not proffer a narrowdy tailor

regulation that advances a compelling state interest. Instead, importafdgtong interests

! Significantly, Plaintiffs have not argued or alleged that ballot placeméettafthe

campaign efforts diormation of their political organizationCf. Council of Alternative Political
Parties v. Hooks179 F.3d 64, 76 (3d Cir. 1999) (noting that “the Supreme Court has refused to
recognize a statute’s incidental effect on a minor party’s future viabilitystgication for
overturning an otherwise reasonable, nondiscriminatory regulation”).
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provide a sufficient justification.”).Here,the State has explained that the statute is grounded in
the integrity of the election process by ensuring that voters can clearlyyidemtch candidates

are affiliated with political parties. Accordinglyaim satisfied thalN.J.S.A. 19:5-1 and 19:14-12
do not violate the Equal Protection Clause or the First Amendment.

Plaintiffs also challeng®\.J.S.A. 19:51 as applied specifically to Plaintiffs. | do not
understand how Plaintiffs’ argument in this regard varies from theinmsguthat the statuts
facially invalid. “An asapplied attack . . . does not contend that a law is unconstitutional as
written but that its application to a particular person under particular circuzastdeprived that

person of a constitutional right.” United States \arbavage609 F.3d 264, 273 (3d Cir. 2010).

Plaintiffs, however, do not offer the “particular circumstances” in which Wexe deprived of
their constitutional rights. Indeed, Plaintiffs have failed to provide any factdlegations
demonstrating thatthe statute is being appliedpecifically against Plaintiffs in an
unconstitutional mannerRather, it appears that Plaintiffs’ “as applied” challenge is actually an
attack on a New Jersey Appellate Division case interprefingS.A. 19:5-1,New Jersey

Conservative Party v. Farm&24 N.J. Super. 451, 735 A.2d 1189 (App. Div. 1999). Again, itis

difficult to decipher Plaintiffs’ convoluted argument. Plaintiffs seem to atbaeFarmets
interpretation ofN.J.S.A. 19:51 sets forth an “arbitrary” metkl of calculating the threshold
amount of votes required to be listed as a recognized political partigeogeneral election
ballots. SeePl. Replyat 14. Plaintiffs claim thathe Appellate Division’s interpretatioof the

statutein Farmeris unconstutiond because it results in an arbitrary determinatiorhaiv

candidates are placed on the ballbt.that connection, Plaintiffs also argue that, assuming the

invalidity of Farmer the Republican Party has failed to obtain the threshold number of votes to

qualify for placement on the left side of the upcongegeral election ballot.
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| find no merit to Plaintiffs’ claim thalEarmerleads to an unconstitutional application of

N.J.S.A. 19:5%. Indeed, Plaintiffs provide no case law or reasoning tosstgmeir claim, but
merely argue that the cas€‘igational’ The crux of Plaintiffsargument is that, und&armer
“[t]he standard for counting votes and achieving the N.J.$95:1threshold [for preferential
ballot placement] is different and Nwary in each primary election year, between Party to Party,

County toCounty, Town to Town . . ..” Pl Reply &4, see alsoFarmer 324 N.J. Super. at

460-61 (“There is a primary election for the general election every yeh&.N. 19:23-40, and a
general election every year, N.J.S.A. 19:and 23. With such a requirement, we conclude that
a political party must qualify for a party column on the official ballot in theega electiorby
satisfying the provision of N.J.S.A. 1935annually. This necessarily means that in those years
where there are no primary elections for the General Assembly, other electionssidereal in
determining political party status for a party colufpn.

Plaintiffs have not shown how this interpretation of N.J.3%5-1reallts in arbitrary or
irrational -- andtherefore unconstitutionat application of the statutePlaintiffs therefore have
not demonstratethat a constitutional violation exists. As | have already explained, Plaintiffs d
not have a constitutional right to dictate their placement, or the placement of atg@nen the
ballot. ThuspPlaintiffs’ challenge td-armetrs interpretation of N.J.S.A. 19:5fails for want of
a constitutional violation.

Plaintiffs remaining argument, regarding thiRepublican Partg placement on the
upcoming general election ball@tiso fails because that claim is governedrasmer
B. “Slogan” -- N.J.S.A. 19:13-4

Plaintiffs next challenge the constitutionality RfJ.S.A. 19:134. Under this statute,

unaffiliated candidates can requestia their nominating petitionghat a “designation of the
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party or principles which the candidates therein named represent” be placed hext narmes

on the general election ballotdl.J.S.A 19:134. This designation isommonly referred to as a
candidate’s “slogan.” The statute limits the slogan to three words, and prohibits the use of a
political party name, or part thereof, in the slogalts. Under the circumstances of the present
case, thenly partieshathave qualified apolitical partiesunder N.J.S.A. 19:1 for placement

on theupcoming general election ballasethe “Democratic Party” and the “Republican Party.”
SeePl. Memo at35. Accordingly, pursuant tdl.J.S.A.19:134, no slogan may contain therter
“Democrati¢ or “Republican.” Plaintiffs nevertheless filed nominating petitiafith the slogan
“DemocraticRepublicart, which were subsequenttienied on the basis thite slogandid not
comply with N.J.S.A 19:13-4PIl. Complaint at Exs. £5.

Plairtiffs then brought the instammergent motiorchallengeto the constitutionality of
the statute, both on its face and as applied to them. | note, hothatd?|aintiffs were aware in
June of this year thdaheir proposed slogan would not be acceptdd. During the hearing
counsel for Plaintiffsand Defendant Eugeh@Vergne offered several reasons for their deia

bringing this motion, none of which | find to provide reasonable justification for thesiry®

8 Emails from the New Jersey Division of Elections suggest that Plaintiffs were @&w

June 2012 that their initial slogan request was not accefgePl. Compl. at Ex. D. At the
hearing, however, counsel for Plaintiffs as well as Plaintiff Eugj@avergne asserted that these
emails indicate that their slogan was being reviewed during the pendency witiners
Regardless, there is no dispute that Plaintifisnaitely were aware that their slogan was rejected
on August 10, 201Zeeid. at Ex. |, but failed to file their complaint until a month later on
September 11, 2012. | also note tRkintiffs delayed bringing theicorrespondind.0% claim
until their slogan was denigdespite the 10% claim beinige since the New Jersey Appellate
Division’s decision inFarmer

As in many election related cases, timing is critical. Under New Jerseyhkdeadline
for printing the November 2012 general election ballots was September 17, 2012, and the
deadline for distributing and mailing the ballots was September 22, 2012. N.J.S.A. 19:14-1,
19:63-5, 19:63. Significantly, these dates represent the absolutlideaby the time
Plaintiffs had served the County Clerk Defendants, many of them had already b&gun th
printing and/or mailing processeSee, e.g.Def. Morris Cty. Clerk Bramhall Memo in Opp. at
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Nevertheless, | will analyze Plaiffi$’ challenge to N.J.S.A. 19:18-0n its merits

Plaintiffs specificallyclaim that the statute is facially invalid because it violates the First
Amendmeninsofar as itpreventsandidates from meaningfully associating thropgitingthe
slogan of tleir choiceon the ballot next to their namdn response,hte State argues that the
Court should abstain from hearing Plaintiffs’ slogan challenge under thengosgti forth in

Younger v. Harris401 U.S. 37, 91 S.Ct. 746 (1971)he State further assed at the hearing

that it has an interest in regulating slogans to avoid voter confudicaddress the State’s
abstention argument first.
1. YoungerAbstention

“Abstention from the exercise of federal jurisdiction is, in all its forms, xbeption not

the rule.” United Services Auto. Ass’n \WMuir, 792 F.2d356, 360(3d Cir. 1986)(quoting

Colorado River Water Conservation Dist United States424 U.S. 800, 813, 96 S.Ct.1236

(1976)) (internal citations omitted)‘A district court has little ono discretion to abstain in a
case that does not meet traditional abstention requiremelatsat 361 (citation omitted).To
demonstrate thatoungerabstention is warranted, “[tlhe proponent of abstention must show that
(1) there are ongoing stateopeedings that are judicial in nature; (2) the state proceedings

implicate important state interests; and (3) the state proceedingd aff@dequate opportunity

3. In that connection, although | decide Plaintiffs’ motion on its likelihood of sydoeste that
Plaintiffs’ delay in bringing their motion considering the timing of ballot printing and mailing
-- also weighs against granting preliminary injunctive relief. At this late state itettteoa
processany injunctive remedy ordered by this Court would dramatically upset ongdlag ba
printing and distribution.SeePurcell v. Gonzaleb49 U.S. 1, 4-5, 127 S. Ct. 5 (2006) (“Court
orders affecting elections . . . can themselves result in voter confusion and consegméreinc
to remain away from the polls. As an election draws closer, that risk wilaser’) While | do
not consider this to be an impediment to relief if Plaintiisl demonstrateal clear
constitutional violationseeHooks 121 F.3d at 8884 (“[ijn the absence of legitimate,
countervailing concerns, the public interest clearly favors the protection ditebosal
rights”),the public interest in an orderly election certainly favors denyijngctive relief where
Plaintiffs cannot establish a constitutional harm.
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to raise federal claims.Marran v. Marran376 F.3d 143, 154 (3d Cir. 2004) (quotiaghallv.

Joyce 885 F.2d 101, 106 (3d Cir. 1989)).

The State argues that the first elemengxistence of an ongoing state proceeding
met because Plaintiffs filed nominatipgtitions with the Secretary of State, seeking permission
to use the DemocratiRepublican slogan, and Plaintiffs chose not to pursue their right to appeal
the denial of the slogan portion of their petitidnsthe New Jersey Superior Court, Appellate
Division. SeeN.J.S.A. 19:1312. Instead of pursuing their right to appeal, Pi#s filed suit in
this Court. The State argues that this justifies abstention becédagaederand its progeny ‘do
not demand that there be a currently pending state proceeding at the tinmerofthetfiling of
the federal complaint or determination of the motion to abstain. Rather, it is sufflta the
federal plaintiff had an adequate opportunity to resolve the federal issue ia pretzeeding’

State Opp. at X@1. This quoted language hails from the distdourt decision in W.K., Jw.

New Jersey Div. of Dev. Disabilitie®74 F. Supp. 791, 795 (D.N.J. 1997), which based its

ruling on the Third Circuit’s decision i@’Neill v. City of Philadelphia 32 F.3d 785, 791 (3d

Cir. 1994).

In O’Neill, the Third Circuit held that a state administrative proceeding is “ongéong”
Youngerpurposesvhen the time has expired for a plaintiff to appeal the administrative decision
to a judicial forum. 32 F.3d at 792. However, as | explained in my prior decision in Dultz v.
Velez, 726 F.Supp.2d 8D (D.N.J. 2010), and athe court inO’Neill and other courts have
acknowledged, that holding applies onlydmerciveadministrative proceedings brought by the
State:

O’Neill differentiated between coercive administrative proceedings begun by the

State .e., the prosecution of a traffic ticket) and remedial actions instituted by an

individual seeking redress from a wrong inflicted by the State. Whereas
exhaustion of administrative remedies was required for coercive proceedings
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exhaustion was not regait for remedial actions.

Durga v. Bryan3:10-cv-1989, 2011 WL 4594281, *6 (D.N.J. Sept. 30, 2011) (internal citations

omitted) see alsoO’Neill, 32 F.3d at 791 n.13 (“the action taken by the City of Philadelphia, to

enfore its traffic tickets against’'®@eill and Goodman, was coercive action which the plaintiffs
sought to circumvent by filing their complaint in federal courDyltz, 726 F.Supp.2d at 493
(stating thatO’Neill “limit[s] Youngefs application to coercive administrative proceedings
only”). The State’s papers do not acknowledge this important distirtction.

Here, because Plaintiffs’ nominagj petitions were not coerciveqgreedings brought by
the Statebut insteadwere instituted by Plaintiffs in an attempt to secure the right tahese
slogan of choice on the November ballot, | conclude that the “ongoing proceeding” prong of the
Youngeranalysis is not met. Accordingly, | will not abstain from ruling upon #sigect of
Plaintiffs’ case.

2. Constitutional Claims
The standard ofewiew applicable to Plaintiffs’ First Amendment claim is tame

Andersonbalancing testet forth previously in thi©pinion SeeRogers v. Corbett468 F.3d

188, 194 (3d Cir. 2006) Andersonsets out the proper method for balancing both associational
and equal protection concerns and the burdens that the challenged law creates on these
protections as weighed against the proffered state interests.”). Agaatarice the burden
imposedby the statutevith the state’s interest in regulating elections.

Plaintiffs do not allege any specific burden other than the inability to use the sibga

their choice. As best as the Court can surmise, it appears that Plaintéfgelidiey have an

In this connection, | note that, in my decisionDaltz, | questioned the rationale of the
W.K. case upon which the State relies because that case failed to take into &dmilhts
coercive/remedial distinction

9
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unqualified right to dictate what appears next to their name orgeheral election ballot.
Plaintiffs provide no support for this proposition, and, as | have noted extensively@pthisn
there is no fundamental right regarding ballot treatm&eeAnderson 460 U.S. at 788 (“not all
restrictions impeed by the States on candidatgjibility for the ballot impose constitutionally
suspect burdens on vogérights to associate or to choose among candidates”).

Indeed, the cases cited by Plaintiffs are largely inapplicable to PldinEffst
Amendment claimt® The only case cited by Plaintiffs thatotentially supportstheir claim is

Riddell v. Natl Demaocratic Party508 F.2d 770 (5th Cir. 1975). Riddell, the Democratic

Party of the State of Mississippi had splintered into two factietise existing “Regulars” and

the newly formed “Loyalists.” Id. at 773. Both factions wished to register as the official
“Democratic Party” for the state, but a Mississippi statute prohibited politciép from using

the name or any part thereof of another registediqgal party. Id. at 772. The Regulars
moved to enjoin the new faction from using the name, and the Loyalists responded by

challenging the Mississippi statute on constitutional groundsat 773. The Fifth Circuit held

10 SeeTimmons 520 U.S. 351 (constitutionality of “arfision” law); Norman v. Reed

502 U.S. 279, 289, 112 S.Ct 6@092) (“the issue on review is not whether the Chicago HWP
and the Cook County HWP are in some sense ‘separate parties,’ but whether anddidates
running for county office may adopt the name of a party established only in the Taghjjian

v. Republican Party of Connecticut79 U.S. 208, 107 S.Ct. 544986) (challenge to state
election law provision “requiring voters in any party pany to be registered members of that
party”); Rosen v. Brown970 F.2d 169, 171 (6th Cir. 1992) (holding as unconstitutional “®hio
refusal . . . to place the designation Independent below the name of a candidate whose name
appears on the general electlmdlot as a result of a nominating petitipn But seeRosen 970

F.2d at 175 (“Once a State admits a particular subject to the ballot and commeneesgulate

the content or to legislate what shall and shall not appear, it must take intotabeuovisions

of the Federal and State Constitutions regarding freedom of speech andiassdcgether with

the provisions assuring equal protection of the laws.”); Freedom Socialist PargduBy 182

Or. App. 217, 227 (2002) (“While the state has an interest in preventing voter confusioayhat m
justify at least some restriction on parties' choice of names, a restrictionrahdiits a new
party from using ‘any part’ of the name used by another political paegsvtoo broadly, and
may, in fact,cause more voter confusion than it alleviates.”).
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the statute to be unconstitutional, concluding that it significantly infringeth@mssociational
rights of the Loyalistand was not narrowly tailored to the state’s interest in preventing voter
confusion. Id. at 776-78.

| do not consider Riddetb be dispositive oPlaintiffs claim.*! Riddellconcerned a split
within an existing political party. In reaching its holding, the Fifth Circuit explained tiize
opportunity to label one’s group as part of the Democratic Party has meaning, botlvdo acti
party members and to theters. . . because in our view the parties to this action assume that
there is a difference between Democrats and members of other political paRiddgll, 508
F.2d at 77879. By contrast, Plaintiffeereare not a newly formed faction of one of #asting
political parties in the stateln fact, they do not allege they have any connection whatsoever to
the Democratic or RepublicaRarties’ principles, beliefs, or valuesInstead, counsel for
Plaintiffs statedduring the hearing that the slogan was an attempt to relate to “founding
principles,” buthe was unable to explicaterhich specific prirtiples. Counsel for Plaintiffs
further stated that the slogan was an attempt to bring Plaintiffs’ organizagiethéo under one
“banner.” Indeed, althogh Plaintiffs describe themselves as the “modesmumnterpart” to the
DemocratieRepublican party of this nation’s Founding Fatheee Pl. Memo at9-11,1 am
unable to discermany connection between thatefunct @rty and Plaintiffs’organization See

generallyRipon Soc., Inc. v. NatRepublican Party525 F.2d 567, 581 (D.C. Cir. 1976)T] he

present Democratic Party can trace its origins to the Democratic RepublicawRiahtyrhomas
Jefferson began to assemble even before the end of Washinfytenterm. A case cdikewise

be made that Hamiltos'Federalists and subsequently the Whig Party were the predecessors of

1 | alsoquestion Riddels precedential valua this case because it was decided before the

United States Supreme Court decisiorAimdersonset forth the proper standard of reviéw
constitutional chllenges to election laws.
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the present Republican PaftyCitation omitted.)) Thus, althoughPlaintiffs claim that their
organization“shards] many diverse glitical views,” noneof the views alleged actuallstem
from the original Democrati®epublican party platform.It is apparent thaPlaintiffs do not
seek to use the slogan “Democrg®epublican” in order to “to identiffthemselvesjwith an
historicaltradition, a national and regional political organization, and a&gattiblished structure
to facilitate fundraising.” Riddell, 508 F.2dat 775 Accordingly, | conclude that Plaintiffs have
not demonstrated that N.J.S.A9:13-4imposes a burden beyorpiteventing Plaintiffs from
using a slogan similar to the names of the recognized political parties.

| turn next to the State’s interest. The State claimsthiggpurpose of N.J.S.A. 19::43is
to avoid voter confusion by limiting the usemilitical party names only to candidates of those
parties. h that regard, the State offers the same rationale it does with respect t8.NL9:51.:
that the State may regulate baltmintentto ensurepolitical party candidates i.e., candidates
who have achieved a mamim of community support- are not confused with unaffiliated
candidatesand viceversa The State relies omimmons 520 U.S. 351and Burdick 504 U.S.
428, for the proposition that the ballot is not a forum for political expression.

The ide that Plaintiffs’ slogan“DemocraticRepublican”’may result in voter confusion

finds support in this district. See Voltaggio v. Caputo 210 F. Supp. 337, 3380 (1962)

(“Plaintiff is not a candidate of the Democratic Parthe characterization of hinsaLife Long
Democrat’ on the official ballot might mislead voters to assume he Aiswance of that sort
of practice could lead to ballot chaos and render harm to our fundamental process of

government.”)appeal dismisse®3 S. Ct. 325 Plaintiffs ague thatvoltaggio is inapplicable to

their claims because that case was decided on Equal Protection Clausaptaftst

Amendment, groundsSeePl. Memo, 39 Although Voltaggio’s holding may not control the
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resolution of Plaintiffs’ claim | am nonethless persuadebly its reasoning regarding voter
confusion,and I find it applicable to Plaintiffs’ casé.

Plaintiffs do nototherwise addreghe problem of voter confusiaexceptto suggest that
voters are intelligent enough to understand thiéerene between candidates labeled as
“Democratic,” “Republican,” and “DemocratiRepublican.” Plaintiffs have produced no
evidenceof whether use of a political party name in an unaffiliated candidate’s slogad woul
lead to voter confusion, and the Court ismlliing to engage in speculation as tehether

Plaintiffs’ slogan would in fact leath such confusia® Cf. New Alliance Party861 F. Supp.

at 288 (“courts hae consistently held that the effect of ballot placement on election outcomes is

a factual detenination”); Farmer 332 N.J. Superat 290 (“The issue should be decided by

persuasive empirical evidencén this case no admissible evidence has been submitted on this
particular factual contention, only speculation.”).

| am persuaded that the Stai@s an important interest in avoiding ballot confusion, and
that itis well within its regulatory powers to enact nondiscriminatory rule®otso. SeeNorman
v. Reed 502 U.S. 279, 290, 112 S.Ct 6@8092) (“To prevent misrepresentation and electoral
corfusion, lllinois may, of course, prohibit candidates running for office in one subdivision f

adopting the name of a party established in another if they are not wagmgffiliated with the

12 Plaintiffs alternativelyasserthat Voltaggio is “no longer good law.”ld. Plaintiffs

advance no case overturning, or even undermiMotiaggios holding, and | therefore reject

this argument.

13 The Court also regards Plaintiffs’ argument with skepticism. Plaintffstesponding
challenge in this case to N.J.S.A. 23:5urns on the ability to garner votes from voters too
unintelligent to review an entire ballot prior to votinggeeFarmer 332 N.J. Super. at, 285
(“Plaintiffs believe there is an advantage in securing the first column on the Hadibts( the
column on the far left), claiming there are voters who go to the polls and pibkuivihought or
reason, the candidates whose names appear to the far {bé& béllot.”). But with regard to
N.J.S.A.19-134, Plaintiffs contend that these same voters are intelligent enough not to be
confused by an unaffiliated candidate’s use of one or more political party nataegiff® offer
nothing to reconcile this aonsistency.
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party.”); Burdick, 504 U.S.at 434 (“when a state election waprovision imposes only

‘reasonable, nondiscriminatory restrictions’ upon the First and Fourtéenémdment rights of
voters, ‘the State's important regulatory interests are generally sufffitde justify’ the
restrictions”)* | return to tle Supreme @urt's decision inTimmons which rejected a
constitutional challenge to Minnesota’s “afision” law that prohibited candidates from listing
themselves with more than one party on the ballots. In addressing the claim thmi-firsian
statute preveetd minor party candidates from meaningfully conveying candidate information via
the ballot, the Court stated: “We are unpersuaded, however, by the [plaintifff patyention

that it has a right to use the ballot itself to send a particularized messége;andidate and to

the voters, about the nature of its support for the candigaiéots serve primarily to elect

candidates, not as forums for political expresSiofimmons 520 U.S. at 36853 (citations

omitted emphasis addégd
| find Timmonsto be instructive in resolving Plaintiffslaim. AlthoughN.J.S.A 19:134
restricts the content of a candidatslogan to a certain degree, the statute does not “restrict the

ability of [Plaintiffs] . . . to endorse, support, or vote for anyone they”likimmons 520 U.S.

14 See also the decision of the lllinois District Courflimmei v. Finely 512 F. Supp 695

(N.D. 1ll. 1981). InTomej the local Democrati®arty employed the acronym “REP” during a
campaign in a predominately Republidaaning township, with the hope that voters would be
confused into thinking that the REP slogan indicated “Republici&h.at 69697. The District
Court granted the Republican party’s injunction against the use of the REP #llb@a699. In
rejecting the Democratic Rgis constitutional claim, the District Court reasoned that “barring
the use of the acronym ‘REP’ is not a restraint on expression. That acronyoh ke
expression of ideas at all, or if it is, it is the deliberate false expressioa wottrs of thedea
that defendants are Republicans . . ld’at 698.

In the present case, nothing suggests that Plaintiffs seek to use the flegaocfatie
Republican” to deliberately misinform voters. Neverthel@ssneiis analogous to Plaintiffs’
claim in the sense that both cases involve the use of campaign slogans that may lead to voter
confusion. SeeVoltaggio v. Caputp210 F. Supp. 337, 3380 (1962) (recognizing that use of
slogan “Life Long Democrat” by unaffiliated candidate would lead to voter camfusver
whether candidate was a member of the Democratic Party).
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at 363. Significantly, the statute does not “directly limit the party's atceake ballot. . . . [Té
statute is] silent on partiegiternal structure, governance, and policymakintgd! Moreover,
Plaintiffs have not allegedr explained how their inability to use the slogan “Democratic
Republican” has prevesed Plaintiffs from conveying their organization’s message to the
electorate. Accordingly, | find that the burden the statute imposes on Pdaittidugh not
trivial, is not so severe as to outweigh 8Biate’s stated interesin ensuring the irgrity of the
election procesand avoiding voter confusion. therefore concludéhat N.J.S.A19:13-4 on its
face,does not infringe on Plaintiffconstitutional rights. See Timmons 520 U.S. 363 (“[The
Minnesota statutes] also limit, slightly, the pastgbility to send a message to the voters and to
its preferred candidatesWe conclude that the burdeMinnesota imposes on the pagyFirst
and Fourteenth Amendment asistional rights- though not trivial- are not severe.”y?

Finally, Plaintiffs raise an “as applied” challenge to N.J.S.A. 18t13Specifically,
Plaintiffs argue that th&tate certified as political party nameshe “DemocratidParty’ and the
“Republican Party”  Therefore, Plaintiffs contend, no slogan can include the terms
“Democratic,” “Republican,’br “Party.” SeePl. Memo at 3&38. In support of their as applied
challenge, Plaintiffs offer evidence that their slogan containing “Democatt™Republican”
was rejected, while other unaffiliated candidatg@egans with the term “Party” in themere
accepted Pl. Memo, Ex.l. Plaintiffs’ argunent in this regard borders on being frivolous
Plaintiffs fail to comprehend that “Party” is npiart of the name of a “political party” under

N.J.S.A. 19:13-4 and 19:1-1.find Plaintiffs’ as applied challenge to be wholly meritless.

15 To the extent that Plaintiffs also challeniyel.S.A 19:13-4for confering preferential

treatment to political party candidates in violation of the Equal Protection Claregject that
argument for the same reasons as stated in connection with Plaintiffshgleatib®.J.S.A. 19:5-
1. Again, Plaintiffs have not demonstrated that #tatute’srestriction on slogans impasa
burden on them that outweighs that®’s interest in ensuring the integrity of elections.
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V. CONCLUSION

For these foregoing reasons, the Court finds that Plairtidfige failed to prove a
likelihood of swcess on their claims that the challenged New Jeetegtion lawsare
unconstitutional. As a result, Plaintiffs’ motion for preliminary injunctive andadatory relief
is DENIED.

An order will be entered consistent with this Opinion.

Dated: October 11, 2012 /s/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.
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