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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

FAMECO REAL ESTATE, L.P.,

Plaintiff, Civil Action No. 12-06102(JAP)
v : OPINION
TYLER BENNETT AND DANIEL
SPECTORetal..
Defendants.

PISANO, District Judge.

This is an action brought by Plaintiff FameReal Estate, L.P. (“Plaintiff” or “Fameco”)
against Defendants Tyler Bennett (“Bennett”), @aSpector (“Spector”), Winick Realty Group
NJ, LLC and Winick Realty Group LLC (collectly, “Defendants”).Plaintiff’'s Complaint
alleges that Defendants are liable for breacloatract, breach of duty of loyalty, breach of the
duty of good faith and fair dealing, interfereneigh contract, interfegnce with prospective
economic advantage, conspiranyd aiding and abetting, and misagpiation of trade secrets.
Plaintiff also alleges a claim for injunctive idli Presently before the Court is Defendants’
Motion to Dismiss Pursuant to Federal Rule of Civil Procedure 12(b)(1) for lack of subject
matter jurisdiction (dkt. entry no. 7)Plaintiff opposes the motion. The Court decides these
matters without oral argument pursuant to Fedeude of Civil Procedure 78. For the reasons

set forth below, the Court findsahthere is complete diversity of citizenship between the parties

! Defendants Winick Realty Group NJ, LLC (namedhe Complaint as Winick Realty Group
LLC NJ) and Winick Realty Group LLC join in the Motion to Dismiss, which was filed by
Bennett and Spector (dkt. entry no. 25).
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and the amount in controversy raguent is met, thereby vestitigis Court with subject matter
jurisdiction. Accordingly, Defendant#otion to Dismiss shall be denied.
I Background

A. Plaintiff's Complaint

The following allegations are summarized frora @omplaint, and must be taken as true
in deciding this Motion to Dismiss. Famecaiseal estate brokeragem specializing in
retailer representation, landlomblsing, property management andgeistment sales. In October
2008, Spector entered into a Broker-Salespetsatract with Fameco and in April 2010,
Bennett entered into a Broker-8gperson contract with Fame@wllectively, the “Broker
Agreements”). The Broker Agreements setifdahe terms by which Spector and Bennett would
serve as independent contractamnsl salespersons for Fameco.

Among other things, the Broker Agreemeoldigated Spector and Bennett to devote
their best efforts to further the interests of Famand to use any information gained from this
affiliation to benefit Fameco. The Broker Agreements also prohibited Spector and Bennett from
distributing information about Fameco’s busé&s third parties without Fameco’s written
consent and from using such informatioraity way, should their affations with Fameco
terminate. Finally, the Broker Agreements each provided that, in the event Spector or Bennett’s
respective affiliation with Fameco was termimgtsuch Defendant agreed that he would not
provide brokerage services to any of Fan®cbents for a period of one year following
termination. If Spector or Bennett failed to compliyh these terms, he would forfeit his right to
any future commissions or payments ow@tim by Fameco. Throughout their respective
affiliations with Fameco, Spector and Bennett provided brokerage services to various Fameco

clients, in accordance with thetes of the Broker Agreements.



On June 27, 2012, Spector resigned from higiposat Fameco. Several weeks later, on
July 17, 2012, Bennett also resigned fromgasition at Fameco. After Spector and Bennett
terminated their relationships with Fameco, they both became affiliated with Defendant Winick
Realty Group LLC (“Winick”), andter real estate brokerage firRlaintiff alleges that Winick
hired Spector and Bennett in an effort to open an office in New Jersey that will provide retalil
leasing and advisory real estate servicesce&Sbecoming affiliated with Winick, Spector and
Bennett have allegedly provided brokerage servic€sitoeco’s clients, in violation of the terms
of the Broker Agreements.

In August 2012, Fameco sent Bennett a lettemanding that he cease and desist from
violating his agreement with Fameco and notifyingniBett that it intended to file suit if Bennett
did not confirm in writing that he had ceased working with Fameco’s clients. Bennett did not
respond to Fameco’s letter. Similarly,September 2012, Fameco sent Spector a letter,
demanding that he cease and desist fronatiigd his agreement with Fameco and notifying
Spector of its intent to file suit if Spectoddiot confirm in writing tht he had ceased working
with Fameco’s clients. Spectdid not respond to Fameco’s lettdrameco also sent a letter to
Winick in September 2012, in which it statibat it was aware of Bennett and Spector’s
affiliation with Winick and intended to file suit if Defendants did not cease working with
Fameo’s clients. Winick did not respondtiis letter. On September 27, 2012, Fameco
commenced this action.

B. Defendants’ Motion to Dismiss

Defendants move to dismiss PItiif’'s Complaint, arguing that one of Fameco’s partners
is a citizen of New Jersey and thus, there is not complete diversity of citizenship between the

parties since Defendants are also New Jerszgns. Specifically, Defendants assert that



Plaintiff's Complaint fails to identify an individd named Jay Miller (“Mler”) as a partner of
Fameco, but that the firm’s public materials malear that Miller is gartner of the firm.
Defendants claim that Miller became a parineé2009 and since that time, Fameco has held
Miller out as a partner to customers, firmpmayees and salespersons, including Defendants.
Defendants further argue that, even if Millenat an equity partner, they were never made
aware of Miller's nonequity status or his purported inatyilto enter into agreements on the
firm’s behalf. Instead, they claim that they wkze to believe that Miér was a full partner of
the firm, with all the right and obligationssociated with partnership. Accordingly, they
contend that Fameco should be estopped fromdenying Miller’s status as partner. And
because Mercer County tax records demoresthett Miller is a citizen of New Jersey,
Defendants argue that therenst complete diversity and tl@ourt lacks jurisdiction.

Plaintiff does not dispute thMiller is a citizen of New Jsey, but instead asserts that
Miller’s citizenship is irrelevant for purpose$ determining Famec® citizenship because
Miller is not in fact a partnesf the firm. Plaintiff asserts &t in 2009, Miller entered into an
agreement with Fameco, which set forth the patars of their relationship (the “Non-Equity
Agreement”). The Non-Equity Agreement statest:tHMliller has a contractual relationship with
Fameco that is outside the purview of the firpestnership agreement; lgenot a signatory to
Fameco’s partnership agreement; he has not boidd any capital to the firm; he has no voting
rights or ownership rights in éhpartnership; he has no respoiigy for Famecds liabilities;
and he is not entitled to a share of the firm’s ipgofIn addition, Fameco claims that Miller has

been issued a Form 1099 annually, as opposeqtiity partners, who receive Form K?1s.

2Both parties have submitted fact affidavits and leithiin support of their contentions. Plaintiff
also filed a sur-reply requesting that the Caitnike a portion of Defedants’ reply brief and
supporting declarations because these submisai@gedly raised new guments that were not
advanced in the initial papers Blaintiff's opposition. As an inal matter, the Gurt notes that



Finally, Plaintiff asserts that Mer is also bound by another agment with the firm, which bars
him from executing documents onrR@co’s behalf or otherwise obligating the firm in any way.
The Court addresses these arguments below.

Il. Standard of Review

Federal courts are coum$ limited jurisdiction. See Kokkonen v. Guardian Life Ins. Co.
of Am, 511 U.S. 375, 377 (1994). As a result, tbaly have jurisdictn over civil actions
arising under the Constitution, lawstogaties of the United Stat€3ee28 U.S.C. § 1331. When
a claim does not arise out of a federal questiatertd courts have jurisdiction only in cases
where there is complete diversif citizenship between the pad involved and the amount in
controversy requirement is met. 28 U.S.C. 82L3The current general-diversity statute grants
federal district courts jurisdiction over suits for more than@J® “between . . . citizens of
different States.® 28 U.S.C. § 1332(a). For diversityigdiction to attach, “all parties on one
side of a litigation must be of a differentizenship from all of those of the otherCarlsberg
Resources Corp. v. Cambria Savings and Loan AsS54.F.2d 1254, 1258 (3d Cir. 1977). The
party claiming jurisdiction &ars the burden of demonsingtcomplete diversitySee Chem.
Leaman Tank Lines, Inc. v. Aetna Cas. & Sur, €87 F.3d 210, 222 n. 13 (3d Cir. 1999).

In evaluating a Rule 12(b)(1) motion to dismiss, the Court must determine whether the
motion attacks the Complaint as deficient on its face, or whether the motion attacks the existence

of subject matter jusdiction in fact. See Turicentro, S.A. v. Am. Airlines, [rR03 F.3d 293,

Plaintiff did not request the Cdis permission to file this sur-reply, as required by Local Rule
7.1(d)(6), and therefore ttsair-reply is improper. In any evethe Court finds that Defendants’
reply brief and supporting declarations shoulc¢tesidered because Defendants bear the burden
of proof in establishing there &spartnership and are entitledpi@sent evidere in support of

this proposition.See Leprino Foods Co. @ress Poultry, In¢.379 F. Supp. 2d 650, 655 (M.D.

Pa. 2005). Thus, the Court declinestioke Defendants’ reply brief.

¥The parties in this case do not disputa the amount in controversy exceeds $75,000.
Therefore, the Court will not address that issue in this Opinion.



300 & n.4 (3d Cir. 2002). “In reviewing a faciitack, the court must only consider the
allegations of the complaint and documents referenced therein and attached thereto, in the light
most favorable to the plaintiff. In reviewirggfactual attack, the cdunay consider evidence
outside the pleadings.Gould Elecs. Inc. v. United State®0 F.3d 169, 176 (3d Cir. 2000).

The Court has substantial procedural flexibiityhandling Rule 12(b)(1) motions, but “the

record must clearly establish that aftargdiction was challenged the plaintiff had an

opportunity to present facts by affidavit or by dgiion, or in an evidentiary hearing, in support

of his jurisdictional contention.’Berari v. Swanson Mem’l Lodge No. 48 of Fraternal Order of
Police 920 F.2d 198, 200 (3d Cir. 2000). Defendanthis case make a factual attack on

subject matter jurisdiction. Accordingly, the Court will consider all of the evidence submitted by
both parties in deciding this Motion to Dismiss.

1. Legal Discussion

A. Citizenship of the Partnership
Defendants allege lack of subject mattergdigtion due to a lack of diversity between
the parties. The Supreme Cours lestablished that for artificial #ines other than corporations,
citizenship “depends on the citizenship of all the members, the several persons composing such
association, each of its member€arden v. Arkoma Asso¢cgd94 U.S. 185, 195-96 (1990)
(internal quotations omitted). “When the rulecoimplete diversity is applied in conjunction
with the principle that the czenship of a partnership depsngoon that of its members, it
becomes clear that diversity jsdiction may not obtain . . . unlest of the members of the
plaintiff partnership are distinct citizenship from all of the defendant£arlsberg 554 F. 2d

at 1259. A limited partnership is a citizenevkery state of whichrgy partner, general or



limited, is a citizen.ld. at 1260-62. There are no exceptionthte rule. Thus, if Miller is a
partner of Fameco, Fameco is a citizeamy state of which Miér is a citizen.

There are cases, however, in which a pastnp may describe a person as one of its
“partners,” although that pgon is not actually a partner oktpartnership under state law. For
example, in the case on which Plaintiff primarily reli@grson v. Kriendler & Kriendler LLP
616 F. Supp. 2d 171 (D. Mass. 2009), a New Yorkflaw described one of its attorneys as a
partner, even though, under New York law, thatratg was really only an employee. In such
cases, the citizenship of the purpdrtpartner” can be disregarde&ee id.see also Garcia v.
Farmers Ins. Exchangd21 F. Supp. 2d 667, 669-670 (N.D. Il. 2000) (finding that the
citizenship of insurance company’s memberpaicyholders was irreleant for purposes of
determining the company’s citizgmp, since such policyholdenad a contractual relationship
with the company but were not members of thegany under state law). Thus, the Court must
determine whether Miller is in faet partner of Fameco under state faw.

Under Pennsylvania law, a “partnership isaasociation of two or more persons to carry
on as co-owners a business for profit.” 15 Pa. Cons. Stat. Ann. § 8311(1). To determine if a
partnership exists, there must be “clear, muaisabnt on the part of two or more persons” to
form a partnershipin re Jackson28 B.R. 559, 562-63 (Bankr. E.D. Pa. 1983). A partnership
may be in writing, or it may be implieddm all attending facts and circumstandges, the
manner in which the purported pagts conducted their businesdee Leprino Foods Co. v.
Gress Poultry, In¢.379 F. Supp. 2d 650, 655 (M.D. Pa. 200Bhe sharing of gross returns
does not alone establish a partnerségel5 Pa. Cons. Stat. Ann. 8 8312, but a pattern of profit

and loss sharing or a partnership tax retaay support a finding of a partnershipepring, 379

*Fameco is a Pennsylvania limited parthgys Accordingly, the Court must look to
Pennsylvania law to determine whether Mr. Miller is a partner.



F. Supp. 2d at 655. The burden of proof lies wthin party seeking testablish there is a
partnership.ld.

Here, Defendants contend tlla¢ designation of Miller as a “partner,” coupled with
Plaintiff’'s apparent practice dfolding out Miller as partner is Bicient to establish that Miller
is a partner of the firm. The Court disagreB&fendants have not presented any evidence that
Fameco or Miller intended to enter intpartnership with onermther, except for the
designation of Miller as gartner” on the firm’s website and public materials. Nor is there any
evidence of profit and loss sharihgtween Miller and Plaintiff fromvhich an intent to form a
partnership may be inferred. Indeed, Miller'sitact with Fameco specifically denies any such
profit sharing and makes clear tihiler is not a co-owner of thBrm and is not a signatory to
the partnership agreemenSee Morson616 F. Supp. 2d at 172-73 (contract partner who was
paid a fixed salary, did not make a capital contidyuor share in the firta profits and did not
have any liability for the firm’s debts was migran employee whose “citizenship is irrelevant
for purposes of a diversity analysis”). Additionally, Miller has not filgghetnership tax return
or received a Form K-1 from Plaintiff during theriod in which he has been affiliated with it.
Miller “do[es] not become a member of a m&ss association merely by entering into a
contractual relatinship with it.” Garcia, 121 F. Supp. 2d at 669. Thus, the Court finds that

Miller is not a partner of Fameco.

®>The fact that Miller may be entitled to a bonukéfhits certain commission targets and the firm
is profitable in a given yealoes not transform hiaotractual relationship with Fameco into a
partnership. The Non-Equity Agreement specificpligvides that Miller's annual bonus is to be
calculated as a percentagfehis gross commissionspt of Fameco’s profits. In other words,
Miller's potential bonus is more akin to a bonusadiixed salary than to a share of profits.



B. Partnership by Estoppel

Alternatively, Defendants argue that even iflbtiis not technicallya partner under state
law, he is nonetheless a partner under a thefdiyartnership by estoppe The Court is not
persuaded. Under Pennsylvania law, the elementtpartnership by estoppel are: (1) a
representation to a thighrty that one is a par; (2) reliance upon thagpresentation by the
third party to whom it was made; and (3) theension of credit by such party on reliance upon
the representationLepring 379 F. Supp. 2d at 656 (citilgport Prods. Co., Inc. v. Group RL
Inc., 1998 WL 1093454, at *4 (Pa. Cofl. 1998)). “Estoppel is Is@d upon the principle that if
a man holds himself out, either actively or paslgivor permits himself to be held out as a
member of a partnership, andisduces third parties tdeal with the firm and extend credit
upon the belief that the party estopped was a methbezof, and upon credit of this party, when
otherwise they would not have dealt, he should not then B#owed to deny his apparent
connection with the partnerghiand so escape liability.fd. (citations omitted).

Here, Bennett and Spector contend that thexe misled by Miller's and Fameco’s
representations that Miller was a partner andttiey relied on these representations in their
professional interactions with Ml and the other partreeat Fameco. They assert that they
“took directions” from Miller and “accepted asi&” information that Miller relayed to them
about Fameco’s management and operations. Stiagy that they didot distinguish Miller
from the other partners in any way andntled to their duties armésponsibilities” as
salespersons based on their belief that Milles w@artner. Bennett and Spector further allege
that Miller made certain promises on behalPtdintiff, including a repesentation that Fameco

intended to make Spector a partneFameco’s New Jersey office.

®The Court notes that it is unclear whethejutssdiction could be divested by an estoppel
theory. However, even if it could, Defendants @ establish a partnership by estoppel here.



However, even accepting all of Defendants’ esses as true, the record is completely
devoid of any evidence that BennettSpector ever extended credit to Fameco or Miller based
on these representations, a crucial elemesstablishing partnership by estoppel under
Pennsylvania lavi. Defendants have also failed twosv that Spector and Bennett relied upon
representations that Miller was a partner whey #ntered into the Broker Agreements with
Fameco. Indeed, Spector signed hieament with Fameco in 2008, a yeaforeMiller
purportedly became a partner of the firm and there is no evidence that Spector continued his
relationship with Fameco after 2009 based@belief that Millerwas a partnerSee Morson
616 F. Supp. 2d at 173 (finding that plaintiff adulot establish element of reliance where the
events at issue took place years prior to theaprgisentations regarditige contract partner’s
status). Nor is there any evidence that Beraggtted to enter into a contract with Fameco in
2010 based on his understanding tidker was a partner.

Simply put, while Bennett and Spector argue that the firm’s designation of Miller as a
“partner” is sufficient evidencef a partnership, they havelél to show how they relied upon
this representation to their detriment. The meretfadtthey interacted with Miller as if he were
a partner and believed that he had the authtwribynd Plaintiff is insufficient to establish
reliance. “[T]he doctrine of estoppel is noffalient to create a pawership as between the
alleged partners, or as to third persaim® have not in fact been misl8d Lepring 379 F.

Supp. 2d at 658 (quotirig re Ganaposki27 F. Supp. 41, 42 (M.D. Pa. 1939), emphasis added).

Absent evidence of reliance, Defendants caestablish a partndrip by estoppel.

"By contrast, the standard for partnershipebtoppel under Massachusetts law only requires a
showing of prejudice, not thectual extension of crediSee Morson616 F. Supp. 2d at 173.
Either way, Defendants cannot demate the element of reliance.



C. Jurisdictional Discovery

Finally, Defendants request that they be permitted to take limited discovery on the issue
of Miller’s “status as a member of [Fameco] ahd application of the doctrine of partnership by
estoppel.” Specifically, they seek to uncoadditional information about the identity and
citizenship of Miller and whether he is a partneFafmeco, either as a matter of fact or under an
estoppel theory. As noted above, it is uncleagtiver the Court’s jurisdimon can be divested by
an estoppel. Even if it could, however, theu@ finds that discovery at this stage is
unwarranted, since Plaintiff has ddtahed that Miller is not ifiact a partner of the firm and
Defendants cannot demonstrate that they dettaigmelied on Miller’s alleged status as a
partner for purposes of estahing a partnership by estopfeAccordingly, Defendants’
request for jurisdictioraiscovery is denied.

IV.  Conclusion
For the foregoing reasons, the Court finds thhas subject matt@urisdiction over this

case. Therefore, Defendant’s Motion to Dismiss will be denied. An appropriate Order follows.

/s/ Joel A. Pisano
DEL A. PISANO, U.SD.J.

Dated: May 7, 2013

8 We recognize that jurisdictional discovery mayapgropriate in some cases. “In the Third
Circuit, jurisdictional discovery is available &ssist a plaintiff in establishing the contacts
necessary for the exercise of personal jurisdictidverything Yogurt Brands, LLC v. M.A.R.

Air Foods, Inc, 2009 U.S. Dist. LEXIS 94601, at *3 (D.N 2009). Here, however, Defendants
seek jurisdictional discovery rédal to subject matter — not peral — jurisdiction. “The Third

Circuit has not directly addressed, however ghestion of whether jurisdictional discovery is
available to assist in selving uncertainties abodtversity jurisdiction.” Id. Moreover, the

Court is unaware of any case in this circuit where jurisdictional discovery is permitted to defeat,
rather than establish, jurisdioti. Nor does such discovery maense where, as here, Plaintiff

has established this Court's jurisdiction.



