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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NASDAQ OMX GROUP, INC.,

Plaintiff,
Civ. No. 12-6854
V.
OPINION
ORDER EXECUTION SERVICES
HOLDINGS, INC.; PRINCETON
FINANCIAL TECHNOLOGY GROUP, LLG
RICHARD ROECOMPANIES 110; David
SCHECKEL David MITCHELL; Brian
CAPUANO; Raymond RHONE; George
LAWLOR; Richard PAOLILLO; John DOES
1-20,

Defendants.

THOMPSON, U.S.D.J.

This matter comes before the Court upon five moti@etendanRichard Paolillo
(“Paolillo”) has moved to dismiss the Amended Complaint and Jury Demand pursuant to Federal
Rules of Civil Procedure 12(b)(6), 8(a) and 9(b). (Doc. NoD&tendant David Mitchell
(“Mitchell”) has aso moved to dismiss based upon latktanding and Federal Rules of Civil
Procedure 8(a) and 9(bjDoc. No. 10). Defendants Raymond Relf‘Rohne”)! and George
Lawlor (“Lawlor”) have filed motions to dismiss, in which they join the arguments of Paolillo
and Mitchell. (Doc. Nos. 14, 24PRlaintiff NASDAQ OMX Group, Inc. (“NASDAQ")has
moved to remand/abstain. (Doc. No. 12). The Court has reached its decision afteratomside

of the written submissions ofélparties in accordance wiliederal Rule of Civil Procedure

! Rohne is referred to incorrectly in the Amended Complaint and in the case caphons.”
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78(b) and Local Rule 78(4). For the reasons included herein, the Court grants NASDAQ's
motion to remand/abstain, and denies the fations to dismiss as moot.

BACKGROUND

l. Initial State Court Action, the Amended Complaint, and the Bankruptcy Proceedi

This action arises from th@ctober 5, 2011 filing of suily NASDAQ against
Defendants Order Execution Services Holdings, Inc. (“*Holdings”) and Poim&aéhancial
Technadogy Group, LLC (“Princeton”)n the Superior Catiof New Jersey, Mercer County.
(Doc. No. 1, Att. 1, “Amd. Compl.,” at 1 37). NASDAQ then amended its Complaint, adding
Defendants Richard Roe Companies(] David $heckel (“Mr. Scheckel”), Brian Capno
(“Mr. Capuano”),Mitchell, Rohne, Lawlor, Paolillo, and John Doe(s) 1-28md. Compl.)?

The allegation®f the Amended Complaint ags follows:from July 27, 2006the date
that NASDAQ executed a Membership Services Agreement with a company@ai&d

Brokerage LIC (“Brokeragé), to at least Octobe2011, NASDAQ licensed services under

2 NASDAQ is a Delaware corporation with a principal place of business in NekvGiy.

(Amd. Compl. at 1 1). Holdings is a Delaware corporation with a fopmecipal place of
business in Newark, NJ. (Amd. Compl. at § 2). Princeton is a New Jersey limitety liabi
company with a former principal place of business in Newark, NJ. (Amd. Compl..aTHe&)
Richard Roe CompaniesZD are the fictitious names for yet to be identified limited liability
companies, limited liability partnerships, limited partnerships, corporagiod®ther corporate
entities. (And. Compl. at T 4)Mitchell and Paolillo are adult individuals residing in New
Jersey. (Amd. Compl. at 11 6, 10). Capuano is an adult individual residing in Pennsylvania.
(Amd. Compl. at § 7). Lawlor is an adult individual in New York. (Amd. Compl. at 1 9).
Rome is Isted in the Amended Complaint as also residing in New York, (Amd. Compl. at  8),
although Rohne denies this in pi© sejoint answer, (Doc. No. 6, Answer, at  8). Scheckel is
an adult individual who, in the Amended Complaint is listed as residing in New Jersel;, (Am
Compl. at § 5), but in the ensuing papers and conversations with the Court, is identified as |
abroad. Defendants John Doe(s) 1-20 are the fictitious hames for yet to beeid exohifit
individuals. (Amd. Compl. at 11)ScheckelMitchell, Capuano, Rohne, Lawlor, Paolillo, and
John Doe(s) 1-20 are at times referred to in this Opinion as the “individual defendants.”



separate service contracts tgraup of affiliated entitiesrganized under the umbrella of
Holdings. (Amd. Compl. at 11 14-17,)24This group ofaffiliated entities includeginter alia,
Princeton Brokerage andQubit Technologied LC (“Qubit”). (Amd. Compl. aff 14).

Under the inital agreemenwith BrokerageBrokerage received access to NASDAQ'’s
membership services in exchange for monthly membeestdprading fees(Amd. Compl. at |
25). In the beginning of 2009, howevBrpokerage starteth delay paymentf those fees
(Amd. Compl. at T 26). By June 20HM, paymenteased.(Amd. Compl. at § 28)Brokerages
brokerdealer operationsimilally declinel, haltingin Septembe2010. (Amd. Compl. at § 27
The cessation of payment left Brokerage in breach of the Membership Sergreesn&nt and
in debt to NASDAQN the amount of $2,002,505.84. (Amd. Compl.|a2$§29).

NASDAQ alleges thatoncurrent withthe above breaclhe defendantsamed in this
actionconcocted an elaborate ruse to strip assets away from Brokerage for their efitnainein
to the detriment of NASDAQ and other creditors. (Amd. Compl. at 1 13, 19). These assets
were transferred from Brokerage to an esfeanging group of shell compasi{ncluding
Princeton and Qubitwhose assets were also strippédmd. Compl. at 1 13, 19NASDAQ
hadseparateservice agreementgth these entitieapart from the initiahgreementvith
Brokerage. (See, e.g Amd. Compl. at {{ 15-17MWhenevewone entity would default on its
contract with NASDAQ, another affiliated entity would spring into existéo@xecute a
separate contract. (Amd. Compl. at § 17). Asxample, a Brokerage’s activities with
NASDAQ declined, Princeton’s actives withNASDAQ increased (Amd. Compl. at 1 27).

On December 28, 2010, NASDAQ was served with notice that Brokerage had filed a
voluntary petition for relief under Chapter 7 of the Bankruptcy Code in the U.S. Bankruptcy

Coutt for the District of Delawardn re OES Brokerage Services LLC a/k/a/ ABS Brokerage



Services, LLCCase No. 10-13249 (D. Del.) (the “Delaware Bankruptcy Case”). (Amd. Compl.
at 1 34). The Bankruptcy Court subsequently issued an automatic stay with tegatitsns
against Brokerage or actions against or to recover property of the Brokeratge(Efdrred to
herein as “the debtor estat@” “the estate”) while the Chapter 7 Trustee marshaled estate assets.
(Amd. Compl. at n. 2).

During the pursuit oits claims in the Delaware Bankptcy Case, NASDAQ obtained
documentsndicatingthat Princeton and Holdingsealter egos of BrokeragglAmd. Compl at
1 36). The documents purportedly show that Princeton absorbed Brokerage’s business and left
the debt behind. (Amd. Compl at § 3®)was thisdiscoverythat prompted the filing of th
2011 Complaint and subsequent Amended Complaint.

In the Amended Complaint, NASDAQ delineates twelve coseé&kng four typesof
relief: (1) to pierce the corporate veil with respect to both the catgpand individual
defendants, (Amd. Compl., Counts | & VI, at 1 90-95, 43);-(2) to assert successor liability
against the corporate defendants, (Amd. Cong@unt 1l at 11 97-106); (3) to bring claims of
three fraudulent transfers pursuant to N.J.S.A. § 2812€kq. against all Defendants, (Amd.
Coml., Counts IllV, X-XII, at 1 108-134, 158-85); and (4) to assert a breachwéifidy duty
on the part of the individual defendants with regards to those transfers, (Amd. Compl., Counts
VII-IX, at 1 14356). The three alleged fraudulent transfers concern, in turn, the transfer of
assetdbetween (1) Brokeragghe debtor) and Princeton; (2) Princeton and Qubit; and (3)
Holdings anch company calletlew Qubit. (SeegenerallyAmd. Compl.).

. Removaland Subsequent Motions to Dismiss and Abstain/Remand

On November 5, 201Paolillo filed a timelynotice of removal pursuant to 28 U.S.C. §

1452, arguing for District Court jurisdiction under 28 U.S.C. § 1334 given the Amended



Complaint’s purported relation tbe Delaware Bankruptcy Cade(Doc. No. 1, “Not. of
Removal,” at 16). In support of removaRaolillo asserted (1) that Holdings and its affiliates are
the Debtor, and NASDAQ, a Creditor, in the Delaware Bankruptcy Case, (Notmafakat

6); (2) that based upon information and belief, the allegations contained in the NewStatsey
Court action arise from the same facts and transactions as those in the DevkauptBy

Case, (Not. of Removal at § 6); and (3) thaolillo hadbeen advisethat he will be subject to a
Bankruptcy Rule 2004 Examination based upon his position as Controller of Holdings from June
2007 through May 2010. (Not. of Removal at § 7). Subsequent to the removaPadiitio
andMitchell filed their motions to disms. (Doc. Nos. 7, 10). On December 5, 2012, NASDAQ
filed its motion to remand/abstaigDoc. No. 12). In the weeks following, Lawlor and Rohne
also filed motiongo dismissin which they joined the arguments of Paolillo and Mitchell. (Doc.
Nos. 14, 214).

Given the factual overlap between this matter and the Delaware Bankruptcwahtee
lack of any definitive action on the part of the Chapter 7 Trustee or the defendiuets in
Delaware Binkruptcy Court to stay thmatterpending resolution of thproceedingthere
presiding Bankruptcy Juddgrendan L.Shannorheld a status conference (the “Delaware Status

Conference) on May 23, 2013. (Doc. Nos. 32, 34, Att. 1, Ex. A, “Del. B.R. Teaps$).

328 U.S.C. § 1452(a)A party may remove any claim or cause of action in a civil action . . . to
the district courfor the district where such civil action is pending, if such district court has
jurisdiction of such claim or cause of action under section 1334 of this title.”

28 U.S.C. 8§ 1334(a): “Except as provided in subsection (b) of this section, the distiist cour
shall have original and exclusive jurisdiction of all cases under title 11.”

28 U.S.C. 8 1334(b). . .the district courts shall have original but not exclusive jurisdiction of
all civil proceedings arising under title 11, or arising in or related to casestuledgl.”




At the Delaware Status Conference, leapter 7Trustee indicated th#hose portions of
NASDAQ’s complaint alleging fraudulent transfers through or from Princatenot in the
estate’s field of interesas those particular assevere notand nevewould bepart of the estate
(Doc. No. 34, Att. 1, Ex. A, Del. B.R. Transcript, 4:8-21). The Trustee did indicate, however,
that claims concerning thessets of Brokerag®e, in the first instanceglaims of the estate, but
whether the estate would pursue them was an open question pending a postigeefit
analysis. Doc. No. 34, Att. 1, Ex. A, Del. B.R. Transcript, 4:6-25; 5:1-4). The Trustee also
indicateda desire to discusgith NASDAQ which claims in the complaintaybelong to the
edate and where applicable, whether the estate would consent to their purSIASIBAQ.

(Doc. No. 34, Att. 1, Ex. A, Del. B.R. Transcript, 5:18-24).

NASDAQ agreed with the Trustee’s recitation of the factsthadeed for a discussion
on sorting claims. (Doc. No. 34, Att. 1, Ex. A, Del. B.R. Transcript, 6:16-N&SDAQ further
emphasized thpresence oflaims in the Anended Complaint unquestionably separate from the
debtor estate, such as th@gminstindividual defendant®r tort wrongs or wrongs comited
directly against NASDAQ.(Doc. No. 34, Att. 1, Ex. A, Del. B.R. Transcript, 6:19-24). Counsel
for Paolillo also spoke, summarizing some of the procedural history in the prestemama
contending that, while defense counsel did not seek relief from the Bankruptcy Court, the
Delaware Status Conference appeared to indicate a changing “landscape” with raspect to
pending motions. (Doc. No. 34, Att. 1, Ex. A, Del. B.R. Transcript, 9-11).

On June 7, 2013, this Court held an in-person status conference for NASDAQ and the
moving defendants. After a further review of the papers in light of the confetbad@ourt has
determined it appropriate abstain with regards to this matserd remand to State CouAs

such, the following discussion engages only in the question of abstention.



DISCUSSION
NASDAQ’s motion to abstain and/or remand propdkes grounds on which the Court
might decline jurisdiction angermit this cas#o proceed in Stateduirt: (1) mandatory
abstention(2) permissive dstention;and(3) equitable remandBeginning with mandatory
abstention, the applicable statute provities:

Upon timely motion of a party in a proceeding based upon a State law claim da®tate
cause of action, related to a case urnitler11 but not arising under title 11 or arising in a
case under title 11, with respect to which an action could not have been commenced in a
court of the United States absent jurisdiction under this section, the districtlwallrt s
abstain from hearing such proceeding if an action is commenced, and can be timely
adjudicated, in a State forum of appropriate jurisdiction.

28 U.S.C. § 1334(c)(2)Given NASDAQ's timely motion to abstain and the fact tbaty
nondebtors and state law claims are invdlyvehis Court would ordinarily abstain without further
consideration.

Given the briefing and the information gleaned at the status conferencesehawe
appears there is some question as to whetheotdhe pending attertouches upothe property
of the estate,which iscurrently the subject of amutomatic stay and under the control of the
Chapter 7 Trustee. Linked to this concern is the issue of whether the sulgipesare properly
considered “cre” under 28 U.S.C. § 15We statutevhich establislesthe procedures by which
a bankruptcy court may hear certain matterstaadistrict court may make referral$datters
involving core proceedings under 28 U.S.C. § 157 fall outside of the purview ohtoand
abstention.See, e.g., Balcor/Morristown Ltd. Partnership v. Vector Whippany As48dsB.R.
781, 789 (D.N.J. 1995) (finding that Congress has incorporated the core/non-core distinction

enshrined in 28 U.S.C. § 157 into whether or not mandatory abstention applies).



“Although § 157(b) does not precisely define ‘core’ proceedings, it nonethelesdgwovi
an illustrative list of proceedings that may be considered ‘cotdalper v. Halper,164 F.3d
830, 836 (3d Cir. 1999). feer reviewing thidist, the Courtmustthenapply thetest enumerated
by theThird Circuitwherebya proceedingsi coreif it (1) “invokes a substantive right provided
by title 11" or (2) “is a proceedinghat, by its nature, could arise only in the context of a
bankruptcy case.In re Integrated Health Servs., In291 B.R. 615, 618 (Bankr. D. Del. 2003)
(citing Halper, 164 F.3d at 83@eard v. Braunsteir§14 F.2d 434, 444 (3d Cir.1990)).

The Court finds thatyhile theclaimsin the Amended Complaint do not appear to invoke
a substantive right provided by title 11 or arise only in the context of a bankoasigy
fraudulent transfers gdroperty withinthe debtor’s estatare included in be illustrative list of
8157(b). 28 U.S.C. § 157(a)(2) (“Core proceedings include . . . proceedings to determine, avoid,
or recover fraudulent conveyances.”). Although NASDAQ has argued vociferoudy in it
briefing that the Amended Complaint concerns only those assets belonging BARQABat
werelicensedby Brokerage, the Delaware Status Conference revealed th@hampeer 7
Trudeg at leastconsidersome of NASDAQ'sclaimsaslikely touching upon property of the
estate.Thus, despite the fact that the Trustee has taken no fagti@hto stayor interfere with
these proceedindsr the better part of two yeathe Caurt will decline to exercise mandatory
abstentionn the event that further meetings between NASDAQ and the Trustee reveal
definitively that estate property is irsige.

Turning, then, to the question of permissive abstention, the Court notes that, unlike in the
case of mandatory abstentidhe issue of whether a claim is “cor@des not preclude the Court
from permissivelyabstaining under 1334(c)(1yee, e.g.Bricker v. Martin 348 B.R. 28, 34

(W.D. Pa. 2006)aff'd, 265 F. App'x 141 (3d Cir. 2008) (“Another critical distinction between



mandatory and permissive abstention for purposes of this case is that, unlike sectiorf2)334(c)
section 1334(c)(1) indicates that permissive abstention applies to both core amtenon-
proceedings.”) Neither does the presence of a “core” issue in a compéjaire the Court to
refer the matter to the Bankruptcy CouBiee28 U.S.C. § 157 (“Each district coumiayprovide
that any or all cases under ... arising in or related to a case under title 11 shaired tefthe
bankruptcy judges for the distric{&mphasis addeq)
The relevant provision governing permissive absterdiotatesthat:
Except with repect to a case under Chapter 15 of title 11, nothing in this section prevents
a district court in the interest of justice, or in the interest of comity with State courts

respect for State law, from abstaining from hearing a particular procestsimggunder
title 11 or arising in or related to a case under ifle

28 U.S.C. § 1334(c)(1). In addition to these considerations, é¢ouhs Circuit havefurther
consulted a somewhat flexible list of between 7 and 12 factors. The sheviemfactor list
principally expounded updoy theparties inbriefing counsels the Court to consider:

(1) the effect on the efficient administration of the bankruptcy estate; (2xtér €
which issues of state law predominate; (3) the difficulty or unsettled natthre of
applicable state law; (4) comity; (5) the degree of relatedness or rensotdties
proceeding to the main bankruptcy case; (6) the existence of the right to sjugntt
(7) prejudice to the involuntarily removed defendants.

See, e.gShalom Torah Citrs. v. Phila. Indem. Ins. C&vil No. 10-6766, 2011 U.S. Dist.

LEXIS 35726, at *12 (D.N.J. Mar. 31, 2011Qtherfactors from the more comprehensive, 12-
factor listinclude (1) thgurisdictional basiof the casgif any, other than 8§ 13342) the

substance rather than form of an asserted core proceeding; (3) the feasibditgring state law
claims from core bankruptcy matters to allow judgments to be entered in stateidour
enforcement left to the bankruptcy court; (4) the burden of the bankruptcy court’s; {briest
likelihood commencement of the proceedings in bankruptcy court involves forum shopping by
one of the parties; and (6) the presence in the proceeding of nondebtor [se&dsemonis v.

9



Doerge Cap. Collaterized Bridge Fund, L.P. (In re Holiday RV Supersi@e2)B.R. 126, 130
(D. Del. 2007).

In considering these many and varied factors, the Court must remember tthapply
flexibly, prioritizing more relevant factors likehe dfect on the estate’s administration, whether
the state law issues predominate, and whether the proceeding is wonore” In re Kessler
430 B.R. 155, 166 (M.D. Pa. 201@yaintainingfurtherthat the application of the relevant
factors is not a “mere mathematical exercise”)

Upon consideration of the law and the arguments, the Gasrtlecided tabstain in tts
matterand permit the litigation to continue Btate Court, evem lieu of referral to the
Bankruptcy Court in DelawareAs a baseline matter, the Court considersStagerior Court of
New Jerseyan appropriate court of jurisdiction. llAf the claims asserted involve matteifs o
state law. While thermay be a question as to whether some of the claims inestageassets
that fall within the purview of the Chapter 7 Trustee and the Bankruptcy @aentiew of the
Amended Complaint reveals multiple claims that appeardedlyapart from matters of the
estate, even without acceptance of NASDAQ's contention that the only ihssetlss are its
own. The State Court or theustee may decide differentiynd act accordinglypon further
review and discovery, buaf this moment, the dirt does not believe the Amended Complaint
should be barred from State Court consideration.

Similarly, the Court is unconvinced that the pursuitha$ litigation in State Courgs
opposed to in this Court or in the Delaware Bankruptcy Calfthave an adverse effect on the
administration of the bankruptcy estafhe present matteénvolves nondebtors, is rife with
nondebtor claims, and evéme Trustegwhile asserting the possibility thedmeof the claims as

currently expresseghayinvolve property of the estatydicateduncertainty as to whether the

10



estatewould ever pursue tise claims. The fact that stdésv issue predominate only bolsters
the argument for abstention, even where the claims themselves are not partocutgrlex In

re Integrated Health Sery291 B.R. at 620-21 (finding that “even if a matter does not involve
unsettled issues of state law, where the state law issypesdmminate . .” state court

jurisdiction is favored). Given th&in independenjurisdictional justification for mairdining

the action in this Court, the Court would prefer, in the interests of judicial economy, not to
burden theDistrict Court’sdocket with questions better resohaaliftly and effectivelyby our
State Courkin. A bankruptcy judge in Delaware should likewise not, where posbiblasked
with non-bakruptcy state law claimsSee, e.gShalom 2011 U.S. Dist. LEXIS 35726, at *15-
16 (“[T]he federal court should not rush to usurp the traditioreincts of the state coury..”

Admittedly, a jury trial could be provided in both this Caamtlin State Court; on the
other hand, a jury trial is not guaranteed in the Delaware Bankruptcy Qoaednsidering
possible prejudice to the parties, the Court notes that the transfer between thenG@&tate
Court would be geographically equivalent, and, givex the litigationhas barely advanced in
either forum, wouldhave little detrimental effect on parties and counsel. Transfer to Delaware,
however, would involve moving this case farther away from the four individual defendargs |
in the Tri-State area, and would be neutral for those living outside of either region.

Finally, the Court notes thatis matter’'snitial removal to federal couftom state court
could arguably be seen as a means by which to delay the litigation of NS D&lyitimate
claims a@inst the individual defendants. Whether or not ®ffdctwas intended by removal,
the Court does not wish to further delay the pursumefitorious claims by eithgrausing this

litigation until completion of the Delaware Bankruptcy Césease whichwill likely never

11



seriously overlap with the Amended Complaint in issue) or by adding it to the croadezisl
of either this Court or the Delaware Bankruptcy Court.

In reaching this conclusion, the Court is sensible to concerns that concurrent and
conflicting actions in State Court and Bankruptcy Court may produce inconsistent results.
However, the Court believélsat here these concerns araimial where the Chapter 7 Trustee,
with full knowledge of this litigation, has failed to indicate that the automatic staytolefly
applies to the current Amended Complaint or that debtor property is implieaavhere
Defendants have failed to follow procedures by which the Delaware Bankruptayn@ght
extend the stayCertainly abstention in favor of State Cojutisdictiondoes not mean that
relevant claims may ndite severed fromhe Amended Complaint as neededthie meantime
the litigation mg advancen the forum most suited for its disposal.

CONCLUSION

For the foregoing reasons, the Court grants NASDAQ’s motion to abi§ain, Na 12),

and denies the four pending motions to dismiss as moot, (Doc. Nos. 7, 10, 14, 24). An

appropriate Order accompanies this Opinion.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Dated: June 14, 2013

12



