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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ROBERT WOOD JOHNSON UNIVERSITY
HOSPITAL AT HAMILTON, INC,,

Plaintiff, : Civil Action No. 12-cv-7049JAP)
V. : OPINION
SMX CAPITAL, INC.,

Defendant.

PISANO, District Judge

Plaintiff Robert Wood Johnsobniversity Hospital at Hamilton, Inc. (“Plaintiff’) and
Defendant SMX Capital, Inc. (“Defendant”) tened into an Agreement whereby Defendant
would construct solar panels on land it leased fRdantiff and sell the sotaenergy to Plaintiff.

The Agreement required five conditions precedertdcsatisfied before the parties’ rights and
obligations became binding. The conditions weresatisfied. Plaintiff teminated the contract

and brought this action for breach of contrautl dreach of the implied duty of good faith and
fair dealing. Defendant’s Motion to Dismiss [¢tet # 7] and Plaintiff's Cross-Motion for Leave

to Amend [docket # 11] are presently before thaurt. The Court held oral argument on July
25, 2013. SeeFed. R. Civ. P. 78. For the reasons outlined below, this Court grants Defendant’s

Motion to Dismiss and denies Riéiff's Cross-Motion to Amend.
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BACKGROUND?

In 2011, Plaintiff issued a Request for Propd$RIFP”) to “select a vendor to finance,
construct[,] and operat@ solar facility” on Plaintiff's campus.Compl. § 7. Plaintiff selected
Defendant, and on October 27, 2011, Plaintiff &&lendant entered a Solar Power Purchase

Agreement (“Agreement”) and a Lease. Compl. { 8.

A. Terms of the Agreement

Under the Agreement, Plaintiff leaséal Defendant a piece of property, upon which
Defendant intended to “finance, construct, ownd aperate a Solar Facility” at its sole cost and
expense. Compl.,, Ex. A, Recitals A-C. amliff would then purchse “all of the Energy
generated by the Solar Facility . . . 1d. at Recital B. The partieagreed that Plaintiff would
pay a “flat rate . . . equal ®ight and three quarters centsO@5) per kilowatt hour” for solar
energy. Id. at 3.3(a). Moreover, the parties agrakdt Defendant may have to expend $1.1
million to upgrade Plaintiff's existing utilityservice from 460V to 26kV as part of the
installation of the Solar Facility.ld. at 3.3(c); Compl. § 15. ,Illhowever, Defendant did not
undertake the upgrade or the upgrade was condpfeteless than $1.1 million, the purchase
price of $.0875 per kilowatt hour would be reduced by an appropriate amddnt. The

Agreement commenced on October 27, 2011 and wamitinue for approxintaly twenty years

! In addressing a motion to dismisse tBourt must accept as true the altees contained in the ComplainSee
Levkovsky v. New Jersey Advis@ymm. on Judicial Condyc2012 WL 3715981, *1 n. 1 (D.N.J. Aug. 27, 2012).
The Court “may consider the allegations in the complarhibits attached to the complaint, matters of public
record, and documents that forne thasis of Plaintiff's claim.”"Hendrix v. City of Trentgn2009 WL 5205996, *3
(D.N.J. Dec. 29, 2009). Thus, the facts below are t&kam Plaintiff's Complaint filed on November 13, 2012, and
any documents specifically referred to in the pleadings & the Solar Power Purchase Agreement and Lease.
The facts in this “Backgroundsection do not represent the Court’s factual findings.



after the date that the Solar Facility began commercial operaktbreg. 2.1(a). Plaintiff could

extend the term of the Agreeméat an additional five yeardd. at 2.1(b).

The “rights and obligations of the Bas under this Agreement,” however, were

“conditioned upon the satisfaction in full (or waiver) of the following conditions precedent([]”:

(a) Defendant “shall have received evidence satisfactory to it that
the Tax Incentives will be available to” it;

(b) “all applicable governmentalpprovals, permits, contracts and
agreements required for instaidan, operation and maintenance of
the Solar Facility and the saknd delivery of Energy to . . .
[Plaintiff] as well as applicable certifications and authorizations
have been obtained or can beaohed in due course and without
unreasonable cost or delay;”

(c) Defendant “has obtained confirn@atj satisfactory to it, that an
Interconnection Agreement, in form and substance reasonably
acceptable to . . . [Defendantjjll be executed and delivered by
the . . . [Plaintiff] in accordance with Section 5.1(e);”

(d) Defendant “has obtained comfiation, satisfactory to it, that
the Solar Facility is eligible fothe Utility’'s net metering service
and related rules of service applicable to customer on-site
generation of renewable energy”;

(e) Defendant “has obtainedofn any mortgagees, bondholders
and other lien holders with respetti the Facility Site or the
Premises waivers of any interesttive Solar Facility or payments
arising in conneton therewith.”

[Agreement, § 2.2.]

The Agreement provides that Defendant “shall make commercially reasonable efforts to achieve
the results desired by” thesenditions precedent “as expigously as practicable.”ld. at §

2.2(h).

Furthermore, the Agreement defines “defaal including “the fdure to perform any
material covenant or obligation set forth in thisrégment . . . if such failure is not remedied . . .
within twenty (20) Business Days after recaapivritten notice from the Non-Defaulting Party .
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.. Id. at 8 8.1(d). The Agreement also contaméimitation of liablity provision which

excludes the recovery of “special, punitive, exemplary, indirect, or consequential damages . . . .

Id. at § 11.2.

B. Defendant’s Alleged Default

During the RFP process, Defendant infornkddintiff that Advared Solar Products, a
company “with considerable experience in fiedd of solar energyand related sustainable
technologies,” would be part of Defendantsam and “lead the engineering, design[,] and
building effort for the Solar Facility.” Comgf. 20. After entering the Agement with Plaintiff,
on March 26, 2012, Defendant entered an EngingeProcurement and Construction Contract
with Advanced Solar. Underithcontract, Advanced Solar wagsponsible for all of the work
and services required in connection with tlesign, engineering, permitting, procurement, civil
works, construction, installam, commissioning, statp, testing and completion of the Solar
Project.” Compl. 1 22. Defendant and Advan&sadar agreed that Defendant had the right to

suspend Advanced Solar’s work and terminagecibntract for its conveence. Compl.  23.

On April 11, 2012, Defendant issued a limited notice to proceed, which “authorized

Advanced Solar to commence a preliminary desimghsite plan for the Solar Facility.” Compl.
1 24. Less than a month later, Defendant direfigbnced Solar to cease all work related to

the Solar Facility.

On May 24, 2012, Plaintiff sent DefendantNatice of Event of Default (“Notice”)
pursuant to Section 8.1(d) of the AgreementthinNotice, Plaintiff told Defendant that it “was
not making a commercially-reasonable effort thséathe Conditions Precedent nor to proceed

with construction of the Solar Facility.” @wpl. I 29. Moreover, Plaintiff demanded that



Defendant cure the default within twenty buswmealays of receipt dhe Notice. Defendant
received a copy of the Notie® later than May 25, 2012; howeydrdid not communicate with
Plaintiff or cure the default ithe twenty business days follawg receipt of the Notice. As a
result, on July 10, 2012, Plaintiff sent Defendaretéer, stating that the Lease terminated on
June 30, 2012 and designating Augl@t 2012 as thearly termination datéor the Agreement.
Defendant has since advised Plaintiff thiataccepts August 10, 2012 as the Agreement’s

termination date and June 30, 2012hesLease’s termination date.

C. Procedural History

On November 13, 2012, Plaintiff filed a Complaialleging breach of contract because
Defendant did not make “commercially-reasonadiferts to satisfy the Conditions Precedent or
to proceed with development of the Solar Fgtiand breach of the implied covenant of good
faith and fair dealing. Compl. 11 26, 42. Pldirdlleges that due to Dendant’s breach, it “has
and will suffer” direct damagesncluding the benefit of its lbgain. Specifically, Plaintiff
alleges the following damages: (1) “theiliéyp to purchase as much as 3,004,904 kWh of
electricity per year at the Purchase Pric&.6875 for a period of up to twenty-five years, which
Purchase Price is substantially below the pricelettricity that the Hospital currently pays and
will pay in the future”; (2) “he guaranteed right to purchase as much as 2,554,168 kWh of
electricity at a Purchase Price of $.0875 for aqukdf twenty-five years, which Purchase Price
is substantially below the price of electricity thia¢ Hospital currently pays and will pay in the
future”; (3) the upgrade to the isting electric utility servicewhich is estimated to cost $1.1

million; and (4) the cost of roof repaimshich is estimated to be $150,000. Compl. T 38.



Defendant filed its Motion to Dismiss mwant to Rule 12(b)(6) on December 20, 2012
[docket # 7], arguing that: (1) Praiff failed to allege sufficient facts to state a claim for breach
of contract, and the nonoccurrerafeconditions precedent is not a breach; and (2) Plaintiff failed
to allege sufficient facts to show cognizablemages because the Agreement’s limitation of
liability provision prevents consequential ndages and Plaintiffs alleged damages are
consequential. Plaintiff filed its Cross-kilen to Amend on January 22, 2013 [docket # 11],
asserting that: (1) it alleged sufnt facts to state a claim fordach of contract and breach of
the implied duty of good faith and fair dealin@) Defendant is liable for breach because it
prevented the conditions precedent from occurramgt (3) it should be granted leave to amend
its Complaint. Defendant replied on Janua8y 2013 [docket # 13], contending that Plaintiff
assumed the risk that the conditions precédwould not occur siecthe language in the
conditions precedent indicates that their occureattepends on Defendant’s satisfaction; as such,
Plaintiff's claims for breach ofantract and breach of the implied covenant of good faith and fair

dealing must be dismissed.

Il. DISCUSSION

A. Motion to Dismiss Standard

Under Federal Rule of Civil Procedure 12()@® case may be dismissed for “failure to
state a claim upon which relief can be grantetWhile a complaint attacd by a Rule 12(b)(6)
motion to dismiss does not need detailed fdcall@gations, . . . a pintiff's obligation to
provide the ‘grounds’ of his ‘entitie[ment] to refi requires more than labels and conclusions,
and a formulaic recitation of the elements of a cause of action will notBkil’Atlantic Corp. v.

Twombly 550 U.S. 544, 555 (2007). Therefore,drder to withstand a motion to dismiss



pursuant to 12(b)(6), “a complaimust contain sufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its faceAshcroft v. Igbgl556 U.S. 662, 678 (2009).
The plausibility standard is satisfied “when thlaintiff pleads factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Id. The plausibility standard is not a “probatyilrequirement,” but “it asks for more than a
sheer possibility that a defdant has acted unlawfully.ld. To decide if a complaint meets this
plausibility standard and therefore, survives d@iamoto dismiss, the Third Circuit has required a
three step analysis: (1) the Coborust “outline the elements a pi&ff must plead to . . . state a
claim for relief”; (2) the Court must identify “thosdlegations that are no more than conclusions
and thus not entitled to the assumption of trutiid (3) “where there are well-pleaded factual
allegations, [the Court] shouldsasne their veracitand then determine wkher they plausibly
give rise to an entitlement for relief.Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012);

Santiago v. Warminster Tw%29 F.3d 121, 130 (3d Cir. 2010).

B. Breach of Contract

To “establish a breach of contract claim, angiffihas the burden to show” that: (1) “the
parties entered into a valid contract”; (2) tdefendant failed to perform his obligations under
the contract”; and (3) “plaintiff sustained damages as a resMutfphy v. Implicitg 392 N.J.
Super. 245, 265 (N.J. App. Div. 2007). This Caoutt grant Defendant’s Motion to Dismiss the
breach of contract claim for three reasons: RBintiff did not show tht Defendant failed to
perform its obligations under tleontract; (2) the doatre of prevention does not apply because
Plaintiff assumed the risk thatetltonditions precedent will begwented; and (3) irrespective of

that analysis, Plaintiff did not shatvat it sustained cognizable damages.



First, Plaintiff failed to state a claim fdireach of contract because it did not plead
sufficient factual matter to show the second @etrof breach of contract — that Defendant
failed to perform its obligations under the contrataintiff alleges that although the Agreement
required it to do so, Defendant did not makemaoaercially-reasonable efforts to satisfy the
Conditions Precedent or to procegith development of the Solar Facility . . . .” Compl. {{ 19,
26. The Complaint alleges that approximatélye months after entering the Agreement,
Defendant contracted with Advanced Solar andenadvanced Solar “responsible for all of the
work and services required in connection wifte design, engineering, permitting, procurement,
civil works, construction, inatlation, commissioning, start-uggesting and completion of the”
project. Compl. § 22. Appraxiately two weeks later, Defendanstructed Advanced Solar to
proceed with the “preliminary design and site planthe Solar Facility,” but less than a month
later, Defendant directed Advanced Solar taseeall work. Compl. { 24-25. Pursuant to its
contract with Advanced Soldbefendant had the right to susgeAdvanced Solar’s work for its
convenience. Compl. § 23. Plaintiff does ntegd, however, how Defendant’s alleged failure
to make commercially reasonable efforts to satilsé conditions precedent constitutes a breach
of contract because the pastierights and obligations under the Agreement never became
binding since the conditions pement were not satisfiedSeeAgreement, § 2.2. Moreover,
Plaintiff does not allege what gonercially reasonable efforts steps, if any, Defendant made
or failed to make regarding tleenditions precedent. Plaintiffierely concluded that Defendant
failed to make commercially reasaie efforts to satisfy the conidins precedentand it failed
to provide factual allegations that would plausifive rise to an entitlement for relief; this does

not satisfy the standard igbal andBistrian.



Moreover, Plaintiff assumed the risk thlaé conditions precedentll be prevented and
therefore, it cannot state a claint fweach of contract that is plausible on its face. “A condition
precedent is either an act of a party that neasperformed or a certain event that must happen
before a contractual right accrues or a awitral duty arises.” Williston on Contracts § 38.7.
Here, the “rights and obligations of therfkss under the Agreement” were “conditioned upon
the satisfaction” of fiveconditions precedentSeeAgreement, 8§ 2.2. The nonoccurrence of a
condition “does not, absent a promise that it Waatcur or would be performed, give rise to a
breach of contract” claim. Williston on Contracts, § 388k also Shear v. Nat'| Rifle Ass’n of
Am, 606 F.2d 1251, 1254 (D.C. Cir. 197@tating “[g]enerally, one is not bound by a
conditional contract until the cordin occurs”). The “doctrine gbrevention[, howver,] is an

exception to this general ruleShear 606 F.2d at 1254-55.

The doctrine of prevention is “triggeredhen a promisor completely forecloses
occurrence of the condition osubstantially hinders its occurrence” and makes a party
contractually liable “when [tHeparty wrongfully prevents the condition from occurring.”
District-Realty Title Ins. Corp. v. Ensmagniit67 F.2d 1018, 1023 (D.C. Cir. 1985) (internal
guotation omitted). Under this doctrine, “a parigy not escape contractual liability by reliance
upon the failure of a condition precedent . . . Mobile Commc’ns Corp. of Am. v. MCI
Commc’ns Corp. 1985 Del. Ch. LEXIS 502, *9 (DelCh. Aug. 27, 1985). The “theory
underlying this rule appears b based on the equitable maxim that one cannot profit from or
escape liability for his own wrongdoing.Omaha Public Power Dist. \Employers’ Fire Ins.

Co, 327 F.2d 912, 916 (8th Cir. 1964). “[O]rderiagparty to stop performance may constitute

prevention excusing performance.” Williston on Contracts 8§ 39:13.



The doctrine of prevention, however, “doest apply where, under the contract, one
party assumes the risk that fulfilment of the condition precedent will be preverietérty v.
Am. Home Products Corp2000 U.S. App. LEXIS 14166, *5 (2dir. Jun. 15, 2000) (quoting
Mobile Commc’ns Corp. of An1985 Del. Ch. LEXIS 502, at *11). The “essential inquiry is
whether or not the contract allocated the risk of nonsettleménstrict-Realty Title Ins. Corp.

767 F.2d at 1024.

Here, the doctrine of prevention does npplg because the language in the conditions
precedent shifted the risk that the conditions presedill not occur to Plaintiff. Three of the
five conditions precedent reged Defendant to receive igence or obtain confirmation
“satisfactory to it,” and oneondition required the Interconnemti Agreement to be “reasonably
acceptable to” DefendantSee Agreement, § 2.2(a)-(e).See, e.g.District-Realty Title Ins.
Corp,, 767 F.2d at 1024 (finding no prevention doctiweeause “[b]y statinthat the funds were
to be returned to Ensmann iftsement did not occuffor any reason,’ the adract allocates to
Dumbarton the risk of nonsettlementMobile Commc’ns Corp. of Am1985 Del. Ch. LEXIS
502, at *11-12 (finding that PIlaiff did not prevail under thgrevention doctrine because it
assumed the risk that Defendant’s board waliddpprove the transaction and “board approval
was a condition to the consumnaattiof the deal”’). Defendant “had every reason to bargain for
nonliability in the event that” the conditions peglent failed to occur becsaiit would finance,
construct, own, and operate the Sdracility at its own expense. District-Realty Title Ins.
Corp, 767 F.2d at 1022. The parties further agreat ttieir “rights and obligations . . . under
[the] Agreement” were “condibhed upon the satisfaction” ofetconditions precedent. Thus,
although Plaintiff attempted to plead that Defamdareached the Agreement by failing to make

commercially reasonable efforts to satisfy the domuks precedent, Plaifitiassumed the risk of
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nonoccurrence of the conditions precedent. Bfaoannot now allege @it Defendant is liable
for breach of contract because the Agreenzrnhorized the nonoccurree of the conditions
precedent and the parties rights and obligations under the Agreement never became binding.

Therefore, Plaintiff failed to state a claim for breach of contract thdaissible on its face.

Irrespective of the breach analysis abovefebDaant’s Motion to Dismiss must also be
granted because Plaintiff failed to sufficientjege another element of breaoh contract —
cognizable damages. The Agreememntains a limitation of lighty clause, which excludes the
recovery of consequential damages, Riantiff's damages are consequenti&leeAgreement,

§ 11.2. Limitation of liability clauses, whicplace “contractual limit[s] on consequential
damages|,] are permitted unless unconscionablarm. Leistriz Extruder Corp. v. Polymer
Concentrates, In¢363 Fed. Appx. 963, 966 (3d Cir. 2010).clause is “unconscionable only if

the circumstances of the transaction, including the seller’s breach, cause [the] exclusion to be
inconsistent with the intent and reasonable comiakeexpectations of the parties . . . Am.

Leistriz Extruder Corp.363 Fed. Appx. at 966 (internal quadat omitted). Plaintiff has not
alleged that the limitation of liability provision teeis unconscionableTherefore, any request

for damages must be analyzed conjunction with the Agreement’s limitation of liability

provision.

The “difference between direct and cegsential damages depends on whether the
damages represent (1) a loss in value of dtter party’s performance, in which case the
damages are direct, or (2) collateral lossdisviong the breach, in which case the damages are
consequential.”Atl. City Associates, LLC v. @ar & Burgess Consultants, Inet53 Fed. Appx.
174, 179 (3d Cir. 2011). “Direct damages refernmse which the party lost from the contract

itself — . . . the benefit of the bargain — whdensequential damages refer to economic harm

11



beyond the immediate scopéthe contract.”ld. “When performance ad condition precedent .

.. has been prevented by the promisor,” the pssed is “entitled to recover the contract price
and, at a minimum, may recovany actual expenditures made reeliance on the contract.”
Williston on Contracts 8§ 39:1%ee also United States v. BehdrdO U.S. 338, 344 (1884)
(stating where a “breach consists in preventireggbrformance of the contract,” damages are:

(1) expenditures; and (2) “the profits thatweuld realize by performig the whole contract,”

which “cannot always be recovered” because they “may be too remote and speculative in their

character”).

Here, Plaintiff alleges consequenti@lamages, which are precluded under the
Agreement’s limitation of liability provision. Rintiff does not allegany actual expenditures
because Defendant was supposed to finance, aohstwn, and operate tl@olar Facility at its
sole expense. Instead, Plaintiff alleges the following damages: (1) the ability to purchase a
certain amount of electricity at a certain ttd®) the guaranteed righo purchase a certain
amount of electricity at a certagost; (3) the cost to upgrade the existing electric utility service;
(4) and the cost of roof repairs. These dammagewever, are not cognizable because the rights
and obligations of the partiemder the Agreement never became binding since the Agreement’s
conditions precedent were not satisficskeAgreement, § 2.2. Thus, it is improper for Plaintiff
to seek these damages because Defendant'gatbh to provide electricity and to improve
Plaintiff's electric utility service and roofiever became binding. As a result, Defendant’s
Motion to Dismiss must be granted because Bfaimas failed to suffiaently allege cognizable

damages.

Therefore, Plaintiff has faile state a claim for breach ofrdcact because: (1) Plaintiff

has failed to plead sufficient factual matter kmw a breach; (2) Plaintiff assumed the risk of
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nonoccurrence of the conditions precedent amh@anow allege that Defendant breached the
contract by preventing the conditions’ ocamce; and (3) Plaintiffalleged consequential
damages, which are precluded by the Agreemdimisation of liability provision. Thus, this

Court will grant Defendant’s Motion to Dismiss as to the breach of contract claim.

C. Breach of the Implied Covenant of Good Faith & Fair Dealing

“A covenant of good faith and fair dealimgimplied in every contract. . . .Stanton v.
Greenstar Recycled Holdings, LI 2012 WL 3201370, *4 (D.N.J. Aug. 2, 20128ge also In re
Gulf Oil/Cities Service Tender Offer Litigatiod25 F. Supp. 712, 736 (S.D.N.Y. 1989). The
implied covenant of good faith and fair dealiagd the prevention doctrine are “substantially
related.” Akanthos Capital Mgmt., LLC v. CompuCredit Holdings Co8@.7 F.3d 1286, 1297
(11th Cir. 2012)see also In re Gulf Oil/Cities Service Tender Offer Litiggtio®b F. Supp. at
737 n.9 (stating that they are “kindred precept¥hus, just as the prevention doctrine “does not
apply where . . . one party assumes the risk that fulfillment of the condition precedent will be
prevented,’Akanthos Capital Mgmt., LLG77 F.3d at 1297, good faithirselevant where, as
here, one party assumes the risk that satisfaction of the conditions precedent will be prevented.
See Dixon v. Bernsteid82 F.2d 104, 105 (D.C. Cir. 1950)ndiing the “issue of good faith . . .
is irrelevant” where the contract authailz Defendant's prevention by allowing him to
withdraw); In re Gulf Oil/Cities Service Tender Offer Litigatior25 F. Supp. at 738tating that
the contract’s language was “analogous” to préwandoctrine cases where “parties placed the
full risk on plaintiffs” and finding that the camict’'s language “negated an implied good faith
obligation”). As a result, here, Plaintiff h&ailed to state a claim for breach of the implied

covenant of good faith and faglealing because Defendant’s goodhfas irrelevant since the
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contract shifted the risk of noocurrence of the conditions precedenPlaintiff. The Court will

grant Defendant’s Motion to Dismiss as to this claim as well.

D. Cross-Motion to Amend

Plaintiff filed a Cross-Motion to Amend it€omplaint, but Defedant argues that the

Cross-Motion should be denibécause it would be futile.

“A party may amend its pleading once as ataraof course within: (A) 21 days after
serving it, or (B) if the pleadp is one to which a responsiveeatling is requimi, 21 days after
service of a responsive pleading2drdays after service of a mati under Rule 12(b), (e), or (f),
whichever is earlier.” Fed.R.Civ.A5(a)(1). After this, “a paytmay amend its pleading only
with the opposing party’s written consent or the court’s leave,” and “[tlhe court should freely
give leave when justice so requires.” Fe@R.P. 15(a)(2). The following grounds, however,
“could justify a denial of leavee amend”: undue delay, bad faithlatory motive,prejudice, and
futility. Shane v. Fauvef13 F.3d 113, 115 (3d Cir. 2000). Futility exists when “the complaint,
as amended, would fail to state aisl upon which relief could be grante@&hane 213 F.3d at

115. In assessing futility, the Couppdies the Rule 12(b)(6) standald.

Here, this Court will deny Plaintiff's Ces-Motion to Amend because an amendment
would be futile. The Agreement is clear tiRdintiff assumed the risaf nonoccurrence of the
conditions precedent, and new allegations in aaral®d complaint would not change this fact.
Thus, as demonstrated above, RIfirs unable and wilbe unable to statecdaim for breach of

contract and breach of the implied coaat of good faith and fair dealing.
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lll.  CONCLUSION

For the foregoing reasons, Deflant's Motion to Dismisss granted and Plaintiff's

Cross-Motion to Amend the Complaint is deshi An appropriate @er accompanies this

Opinion.

Dated: August 26, 2013 /sl Joel A. Pisano
DEL A. PISANO
UnitedState<District Judge
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