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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

TOMANGO SIMS, Civil Action No. 12-7321
Petitioner,

V. OPINION
CHARLES WARREN, et al.,

Respondens.

WOLFSON, United States District Judge:
l. INTRODUCTION

Petitioner Tomango Sin{8Petitioner” or “defendant”filed a Petition for a Writ of
Habeas Corpus under 28 U.S.C. § 2254 challenging a judgment of conviction filed in the
Superior Court of New Jersey, Law Division, Monmouth County, on March 10, 20@6State
has filedan Answer with thestate court recorédnd Simdhas filed a Reply After carefully
reviewing the aguments of the parties and the state court record, this Court will deny the

Petition with prejudice and deny a certificate of appealability.

Il. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 1

In a five-count indictment, Petitioner Tomango Sims was charged with felordemin

violation of N.J.S.A. 2C:11-3(a)(3) (count one); aggravated manslaughter, in violation of

! The factuarecitationis taken from the Appellate Division decisions denyRaitioner’s direct
appeal anaffirming the denial of hipetition for postonviction relief (‘PCR”) Facts related
to each ground for relief are described in more detail in the relevant sectibis©pinion.
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N.J.S.A. 2C:11-4 (count two); aggravated arson, in violation of N.J.S.A. 2C:17-1(a) (count
three); arson, in violation of N.J.S.A. 2C:17-1(b) (count four); and agtgawassault, in
violation of N.J.S.A. 2C:12-1(b)(8) (count five). The charges stemmed from the desirbgti
fire, of theWalter J. Conley Elks Lodge, located in Freehold Borough, during the early igpornin
hours of July 20, 2003. The body of the lodge’s caretaker, Elijah Jenkins, Jwastie
grandfather ofwo of defendant’s children, was found in the kitchen area of the second floor.

The day after the firdRatrolman Otlowski was contacted by an individual who claimed
to have knowledge regarding the Elks Lodge fif@atperson, who wished to remain
anonymous, stated th@etitionerhad started the fireWhen the Policepoke wvith Sims, he
waived hisMirandarights, and he admitted to setting the firge said he was sorry and that he
did not know anyone was in the buildin§ims told the police he just wanted to set a small fire
because he “had s@ issues with the Elks LodgePrior to trial, Petitioner filed a motioto
suppressis statement to policelhe trial court held Miranda hearingcentered on the
voluntariness o8ims statement to policanddenied the motion and hearing testimony from
three officers involved in Sims’ questioning.

Petitioner proceeded to trildpresented by counsel, after his counselumesdiccessfily
moved to withdraw.Sims testified at trial. He&vas acquitted of aggravated manslaughter and
aggravated arson, but he was found guilty of the leaskrded offenses of reckless
manslaughter and arson. The jury also found defendant guilty of the remaining charges
including felony murder for causing the death of Elijahkies) Jr After merging the counts in
accordance with state lathe trial court sentenced defendant to a thydasgr prison term for

felony murder with a thirtyyear period of parole ineligibility under N.J.S.A. 2C:3{5)(1).



Defendant received a concurrent fiyear term on count five for knowingly or purposely starting
a fire which resulted in bodily injury to a fireman.

In an unreported opinion, the New Jersey Appellate Diviaftrmed defendant’s
conviction and sentencétate v. Simm$No. A-5104—-05, 2009 WL 587014 (App. Div. Mar. 10,
2009)2 The New Jerse$upreme Court denied defendant’s petition for certificatBtate v.

Sims 199 N.J. 515 (2009). In June 2009, defendant timely filgd 8ePCR petition.On April

19, 2010, through assigned counsel, defendant filed an amended PCR petition. Following oral
argument on June 11, 2010, the same trial judge who presided over petitioner’s trial denied
defendant’s petition without an evidentiary hearing mr&iorialized the deniah an order on

the same date(SeeECF No. 7-149 On December 15, 2011, tAppellate Division affirmed

the denial of Petitioner's PCR in an unpublished opinistate v. Simm2011 WL 6219532

(App. Div. Dec. 15, 2011)0On July 12, 2012, the New Jersey Supreme Court denied
certification. 211 N.J. 607 (2012).

Petitioner’s habeas Petition (“Petitit) was docketed on November 21, 2015 eaides
five grounds for relief that mirror grounds raised in his direct appeal and his EECIR.No. 1.)
The Petition is fully briefed and ready for disposition.

II. DISCUSSION

A. Standard of Review

Section 2254(a) permits a court to entertain only claims alleging that a pems@tate
custody “in violation of the Constitution or laws or treaties of the United St&t84J.S.C. §
2254(a). Petitioner has the burden of establishing each claim in the pefigerkley v.

Erickson 712 F.3d 837, 846 (3d Cir. 2013). Under 28 U.S.C. § 2254, as amended by the Anti—

2 The 2009 and 2011 Appellate Divisioadisions list Petitiones’ name asTomango SIMMS,
a/k/aTomango Sims.”



Terrorism and Effective Death Penalty Act, 28 U.S.C. § 2244 (“AEDPA”), federats in
habeas corpus cases must give considerable deference to determinations ef tife sirad
appellate courtsSee Renico v. Le%99 U.S. 766, 772 (2010).
Section2254(d) sets the standard for granting or denying a writ of habeas corpus. The
statute reads as folls:
(d) An application for a writ of habeas corpus on behalf of
a person in custody pursuant to the judgment of a State court shall
not be granted with reect to any claim that was adjudicated on

the merits in State court proceedings unless the adjudicdtibe o
claim-

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal law, as
determind by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presentéte
State court proceeding.

28 U.S.C. § 2254(d).

Where a state court adjudicategtiponer’s federal claim on the merits, federakcourt
“has no authority to issue the writ of habeas corpus unless the [statescileaition ‘was
contrary to, or involved an unreasonable application of, clearly established|Eederas
determinedy the Supreme Court of the United States,’ or ‘was based on an unreasonable
determination of the facts in light of the evidence presented in the Stat@maeding.”
Parker v. Matthewsl32 S.Ct. 2148, 2151 (2012) (quoting 28 U.S.C. § 2254(d)). dtiteoper

carries the burden of proof, and review under § 2254(d) is limited to the record that evas bef

3 “For the purposes of Section 2254(d), a claim has been ‘adjudicated on the merits co@tat
proceedings' when a state court has made a decision that 1) finally réiselelzsm, and 2)
resolves th [at] claim on the basis of its substance, rather than on a procedurat, graihe.”
Shotts v. Wetzel24 F.3d 364, 375 (3d Cir. 2013) (citation and internal quotation marks
omitted).



the state court that adjudicated the claim on the me3ie Harrington v. Richte31 S.Ct. 770,
785 (2011).

A court begins the analysis under 8§ 2254(d)(1) by determining the relevanekaly cl
established by the Supreme Cousee Yarborough v. Alvarads41 U.S. 652, 660 (2004).
“[C]learly established law for purposes of § 2254(d)(1) includes only the holdmggpased to
the dicta, of the Supreme Court's] decisions,” as of the time of the relevanicstatiedecision.
White v. Woodall134 S.Ct. 1697, 1702 (2014) (quotMdlliams v. Tayloy 529 U.S. 362, 412
(2000)). A decision is “contrary to” a Supreme Court holding within 28 U.S.C. § 2254(d) (1) if
the state court “contradicts the governing law set forth in [the Supreme $J@ages” or if it
“confronts a set of facts that are materially indistinguishable from aide®f th[e Supreme]
Court and nevertheless arrives at a [different] resWilliams 529 U.S. at 405-06. Under the
“unreasonable application’ clause of § 2254(d)(1), a federal habeas cougramhyhe writ if
the state court identifies the correct governing legal principle from th[e®epCourt's
decisions but unreasonably applies that principle to the facte pfidoner's caseld., 529 U.S.
at 413. With regard to 28 U.S.C. § 2254(d)(a federal court must confine its examination to
evidence in the recordsee Cullen v. Pinholstes63 U.S. 170, 180-81 (2011).

Where a petitioner seeks habeas relief,ymmsto § 2254(d)(2), on the basis of an
erroneous factual determination of the state court, two provisions of the AEDPssaeiye
apply. First, the AEDPA provides that “a determination of a factual issue made byeacBurt
shall be presumed to be correct [and] [t]he applicant shall have the burden of rebatting t
presumption of correctness by clear and convincing evidence.” 29 U.3264&)(1)see
Miller—El v. Dretke 545 U.S. 231, 240 (2005). Second, the AEDPA precludes habeas relief

unless the adjudication of the claim “resulted in a decision that was based on apnadrka



determination of the facts in light of the evidencesprged in the State court proceeding8
U.S.C. § 2254(d)(2).

B. GROUND ONE: Due Process- Erroneous Jury Instruction on Causation
Petitionerfirst asserts thahe trial judge erred in instructing the jury on causation

becaus€l) the trial judgeyavethe compete charge for causatiovhen charging the jury on
felony murderbut did not give the full charge for causation when charging the jury on
aggravated manslaughteeckless manslaughter, or arson, bedaus€?2) the instruction for
felony murder ausation instruction wasot tailored to the facts(ECF No. 1, Pet. at 12.)
Petitionerpresented this claim on direct appeadd contendethat that the failure to give the
causation instructions violated bdate v. Martin119 N.J. 2 (1990) arfstate v. Greer318
N.J. Super. 361 (App. Div. 1999). (ECF No. 7-15, Pet. App. Br. at)8Rdiitioner’s heading
in his appellate briebn direct appeadtates that that the jury instructicsoviolated
Defendants right to Due Process under thén[8ixh, and Fourteenth Amendments of the
United StatesConstitution, but the brief does not identify any precedent or arguments supporting
the alleged constitutional violatiomhe New Jersepppellate Divsion, reviewing the
instructions for plairerror, noted that Sims conceded that the trial court gave the model charge
for felony murder

Defendant also argues that his convictions should be reversed

because of erroneous jury instructions. Although defendant

concedes the trial court “gave the model jury charge for felony

murder which included the causation elements,” he contends the

court erred by failing to tailor the charge to the facts of the case,

and by failing to give the causation charge for aggravated

manslaughter, and reckless manslaughacause defendant did

not object to any portion of the charge at trial, we must determine
whether there was plain error requiring reversal. R. 2:10-2.

2009 WL 587014 at *3The AppellateDivision further rejected Sims’ argument that the trial

court committed the same error as the trial couBtate v. Martin119 N.J. 2 (1990Wwhere the



trial court did not charge the jury on causation, and found that ‘{figheny murder]charge in
this case was a “correct charge” unartin. Id. at *4. Finally, the Appellate Division found
that the jury instructionsrpperly charged the jury on reckless homicide:

Similarly, defendant’s argument that the trial court failed to

include a causation charge for aggravated manslaughter and

reckless manslaughter is without merit. When the trial court

charged the jury on aggravated and reckless manslaughter, it

instructed the jury that causation was an element and referred the

jury back to the definition of causation that it had previously given.

In both instances, the court explained the jury was required to find

that defendant was aware of and consciously disregarded a

substantial and unjustifiable risk that death would rdsuib his

conduct. When read as a whole, the jury instructions directed the

jury to consider everything essential to establish causation for

reckless homicide. N.J.S.A. 2C3e€). Under these circumstances,
we conclude the jury was correctly charged.

The Stateeontends thaPeitioner's argumentsn direct appeakgarding the allegedly
erraneous jury instructions on causation contamreference to federal precedent or
constitutionalanalysis and wereased entirely on state law. (ECF Nel,Res. Br. at 1-2.) As
such, theState argues that Petitioner’s jury instruction claim fails to state a claim under 28
U.S.C. 2254 (a) and is exhausted procedurally defaultedld. at 25.) The State
acknowledgeshat Petitioer's Appellate Brief containgeferences to provisions of théederal
Constitution butargues that the “mere citations to the 5th, 6th, and 14th amendments” in the
heading of Petitioner’'s Appellate Brief is insufficient “to fairly presenefifoner’s objection to
the jury charge as a federanstitutional claim” and describes this claim as a repackaging of a
state law claim as a federal errold. @t 6.)

The Court agrees with the State thatdes of state law cannot be repackaged as federal
errors simply by citing the Due Process Caudohnson v. Rosemeydrl7 F.3d 104, 110 (3d
Cir. 1997). Instead, a habeas petitioner who challenges the sufficiency of statetjucfiors
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must “point to a federal requirement that jury instructions on the elements okaseff. must
include particular provisions” or demonstrate that the jury “instructionswsphim of a
defense which federal law provided to hirtd”

However, b the extent that Petitioner's constitutional claims were not fairly presented
and are thusnexhaustednd/or procedurally defaulted, this Court cavertheless deny them
on the merits under 28 U.S.C. 8§ 2254(b)(8ge Taylor v. Hor604 F.3d 416, 427 (3d Cir.
2007) (“Here, because we will deny all of [petitioner's] claims on the mestseced not addss
exhaustion”)Bronshtein v. Horn404 F.3d 700, 728 (3d Cir.2005) (“Under 28 U.S.C. §
2254(b)(2), we may reject claims on the merits even though they were not properlyehaus
and we take that approach here”).

Federal ourt review ofstate courjury instructions is narrow, and isnited to those
instances where the instructions violated a defendant's due processHEigiuis v. RicGi492 F.
App'x 301, 312 (3d Cir. 2012) (citifgstelle v. McGuirg502 U.S. 62, 71-72 (1991) (holding
that “[t]he only question for us is whether the ailing instruction by itself sxied the entire
trial that the resulting conviction violates due process3ge also Middleton v. McNgi41
U.S. 433, 437 (2004) ésne). The Due Process Clause is violated only where “the erroneous
instructions have operated to lift the burden of proof on an essential element of anadfense
defined by state law.3mith v. Horn120 F.3d 400, 416 (3d Cir. 1998ge also In re Wingh
397 U.S. 358, 364 (1970) (“the Due Process Clause protects the accused against conviction
except upon proof beyond a reasonable doubt of every fact necessary to constituteetiaatiori
which he is charged”Sandstrom v. Montand42 U.S. 510, 523 (1979) (jury instructions that
suggest a jury may convict without proving each element of a crime beyond a reastmnsdl

violate the constittional rights of the accused). Thus, even if there is “ambiguity,



inconsistency, or deficiency’ in the instruction, such an error does not necessasijute a
due process violation. Rather, the defendant must show both that the instruction was ambiguous
and that there was ‘a reasonable likelihood’ that the jury applied the instructiovayntaat
relieved the State of its burden of proving every element of the crime beyomsbadade
doubt.” Waddington v. Sarausaé55 U.S. 179, 190-91 (200@nternal citations omitted).
Finally, in assessing a challenged instruction,
a single instruction to a jury may not be judged in artificial
isolation, but must be viewed in the contextha overall charge.
If the charge as a whole is ambiguous, the question is whether

there is a reasonable likelihood that the jury has applied the
challenged instruction in a way that violates the Constitution.

Middleton v. McNejl541 U.S. 433, 437 (2004) (internal quotations and citations ontitted).
Having reviewed the record, the Court finds tRatitioner’'s claims regarding errors in
the causation charges dot fall within the narrow circumstances that warrant habeas relief
based on erroneous jury instructions. HdreAppellate Division foundhatthe causation
instruction for felony murder complied with state law and further noted that tinecinsn on

reckless homicidéread as a whole . . . directed the jury to consider everything essential to

establish causation for reckless homicidkl. at *4 (emphasis added)rhis reasoning is

consistent with U.S. Supreme Court la8eeSandstrom442 U.S. at 523 andiddleton 541

* Moreover, an error in the jury instructions is not grounds for habeas reheféftor is
harmless.Pagliaccetti v. Kereste$81 F. App'x 134, 136 (3d Cir. 2014grt. denied135 S. Ct.
1552, 191 L. Ed. 2d 644 (201&)iting Yohnv. Love 76 F.3d 508, 522 (3d Cir.1996)). An error

is harmless unless it “had substantial and injurious effect or influence imdetey the jury's
verdict.” Id. (citing Brecht v. Abrahamso®07 U.S. 619, 637 (1993)). In determining whether
there is harmless error, we examine the impact of the error on the trial akea Mh(ziting

Yohn 76 F.3d at 523). Thus, the Coadks whether the error had a substantial influence on the
verdict despite sufficient evidence to support the result apart from the kfrdiere, the Court
finds no error of constitutional dimension and thus need not address the issue of hararless er



U.Sat 437 supra Moreover, this Court has reviewed tieéevantrecord, including the jury
instructions given by the trial court, aadreegshat theState was notetieved of its burden to
prove the esential elements délony murderarson or manslaughter beyond a reasonable
doubt? Petitioner’s claim appears bwil down to whether thiry instructionson causation
could have beehettertailoredto thefacts of the cas@sPetitioner contends i®quired under
State law precedeniut that is not &asis for habeas reliéf. As such Petitioner is noshown
that the state court’s ruling was an unreasonable application of federadddve & noentitled
to federal habeas relief with respect to this claim.

C. GROUND TWO: Voluntary Waiver of Miranda Rights

Petitioner next argues th&tate failed to sustain its burden of proof that the Defendant’s
waiver of rightswasvoluntary, and that theiéd judge’sfactual and legdindingsat the
Miranda hearing were insufficient to support kiscision Petitionerraised this argument on

direct appeal, and the Appellate Division rejectedirandaclaim as follows:

On appeal, defendant contends, as he did before the trial court, that
his statements to the police should be suppressed. Following a
Miranda hearing,which took place on January 27, 2005, the trial
court explained its reasons for denying defendant’s suppression
motion in a comprehensive twerityo-page oral decision. The

trial court determined that defendant’s custodial statements were
admissible becaeshe State proved beyond a reasonable doubt

°> The Court discusses the felony murder and arson charges in more detdibinI§€E.2, infra.

® Petitioner also argued in higo sesupplemental appellate brief that the jury instructions on
causation were deficient, but it is not clear fromResition whether he raises s se
argumers as a basis for habeas relief. Inpie sesupplemental appellate brief, Petitioner
appearso reference testimony from his criminal trial and a subsequent civil casenblayuiir.
Jenkins’ decedents S€eECF. No. 7-16Pro SeBrief at 37.) Petitioner contends that the
testimony suggests that Mr. Jenkins’ tried to escape the fire, artusltsath was caused, at
least in part, by the fact that the Elk’'s Lodge did not have working smoke dstieator
nevertheless permitted Mr. Jenkins to sleep at the Lodge and use a gasdsjoirelight of this
evidence, the Petitioner argues thatttied judge should have better tailored the causation
charge to the facts of his caséd. This argument is also basedsiate law and doe®ot
constitute the type of erroneous jumgtructionsthat would warrant habeas relief.

10



that defendant had voluntarily, knowingly, and intelligently waived
his constitutional right to remain silent. Because the court’s
findings and conclusions are fully supported by the record and the
court correctly applied webBettled legal principles, we affirm the
order denying defendant’s motion to suppress his statements
substantially for the reasons statedtby trial judgelin his cal
decision on January 27, 200[5].

2009 WL 587014 at *3.

Because the Nedersey Appellate Division relied on the trial court’s oraisien, this
Court considers whether the trial court’s decision ‘was contrary to, or involved aisamabie
application of, clearly established Federal Law, as determined by thensai@ourof the
United States’or ‘was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceediRgrker v. Matthewsl32 S.Ct. 2148, 2151
(2012) (quoting 28 U.S.C. § 2254(d)he Miranda hearingcentered on circumstances
surrounding Sims’ statement to police and whether that statement was volUritaryial ourt
heardtestimony fom Sgt. Adam Hubeny, Ptl. Christopher Otlowskid Det. Michael George,
whowerepresent at Petitioner’s residence amdhe station during Petitioner statemé¢8te
ECF No. 7-3Mirandahearing transcript fliranda Tr.”) dated January 27, 2005Petitioner’s
attorney crosgxamined each witness, but did not call Petitioner or any other witnesses yo testif
at the hearing. (Id.) Thetrial court firstcited the appropriate legal standards and thade
detailedfactual findings regardinthe evets leading up to Petitioner’s confession and the
circumstances surrounding the confession itself, finding the officers aetitltheir stories
consistent, with “no big gaps in anybody’s testimonyMiré@nda Tr. at141:1-147:22.)Thetrial
courtmadethe followingfactual findings regarding the Officer’s initial encounter with Mr. Sims

at theresidence where he was staying:

| find that after Det. George determined that the person in that
apartment was Tomango Sims, | find tffa.] Otlowski yelled b
him, police are here. Come on out. And find that Mr. Sims did

11



come up the three or four steps from the ground apartment in the
back. He came up with his hands up. He went dowjfitb]

Otlowski says to the groundDet.] George says to his kneels.
really doesn't matter.

Somebody patted him down. Did a weapons search. There
were no weapons. They put handcuffs on him and advised why
they were there. They told him that they were there because they
were investigating a fire at the Elks Cl#nd there was
information that he was involved. They asked him if he would
accompany them to the Monmouth County Prosecutor's office on
Jerseyville Avenue here in Freehold and he agreed. | find that he
was polite. He was cooperativdind at that point that nobody
threatened him, nobody beat him, nobody coerced him. Sure, there
were lots of officers there and sure there were officers with
weapons. But | find that nobody threatened him. Nobody accused
Mr. Sims.

| find that he agreed to accompany them. And he in fact
did get into a county detective car. Hubeny was the driver. George
and Otlowski were in the back and Mr. Sims was in the middle.
He was not handcuffed at the time.

(Id. at 152:15-153:16 The trial ourtnextfound that Petitioner was taken to the station and
given appropriatdirandawarnings prior to his statement to police

| find that he was taken to the Monmouth County
Prosecutor detective office on Jerseyville Avenue in Freehold and
walked into one of the rooms there. As soon as he was brought
into the room, | find that Sgt. Hubeny read him from S-3, which is
the Monmouth County UniforriMiranda Warning and Waiver
Form.

| find that what happened was that the officer read each of
the warnings to Mr. Simsne at a time. Then gave Mr. Sims an
opportunity to read it. First asked if he understoodiave him a
chance taead it. If he did understand it, gave him an opportunity
to initial each of theavarnings. There are five warnings.

| find that the officer did that same procedure after each of
the warnings. And I find that Mr. Sims then initialed each of those
warnings. That is borne out by what has been marked into
evidence for this hearing as S-3. At the conclusion of the
warnings | find that Det. Hubeny asked him if he read and
understood everything. He answered yes. When he signed it, he
agreed to sign and he did sign. After that there's another
paragraph. And it says that knowing what your rights are, and I'm
paraphrasing betise | don't have it in front of me, but knowing

12



what your rights are will you waive the right to remain silent and
will you talk to us. His answer was yes. He signed that as well.

(Id. at 153:17-154:20.'he court also made tliellowing findings abouPetitioner'sdemeanor
during the questioning:

All of the officers testified that Mr. Sims was politee was
cooperative. He was a gentleman. I'm using the terms from the
officers. They all were pretty much the same. He was properly
oriented. That is he understood where he was. He understood what
he was doing. He was not under the influence of any drugs. He
was not under the influence of any narcotic. He had no problem
understanding whatever he did was responsive to what the officer
asked. And I've had an opportunity to see Mr. Sims on that day by
looking at the videotape. He was polite. He was cooperative. He
was responsive. He was normal. | do find that he became at
different times highly emotional.

(Id. at 155:2-15 The ourt then made the flowing factual findings regarding Petitioner’s
confession:

[Det.] Hubeny told Sims that they knew that Mr. Sims had
called some people and had told them that he was responsible.
And that he was very apologetic about what he had done. That he
didn't know that anyone was in the Elks Club.

Officer Hubeny and the other office[®tl.] Otlowski and
[Det.] George told Mr. Sims that they were aware of the
relationship between himself and Mr. Jenkins. That Mr. Jenkins'
daughter was the mother of Mr. Sims’ two children, thus making
the late Mr. Jenkins a grandfather of those two children.

Once again he began to cry. He lowered his chin. He said
that he wasn't aware that anyone was in the building. He refused to
look up at the officers at the time. He was cryingt one point he
was gasping for breath. And at times he became, crying louder and
kept repeatig over and over that he didn’t know anyone was in the
building.

This went on for some fifteen to twenty minutes. Gave him
a chance, the officers said that they gave him a chance to calm
down a little bit.. . .

And then he told his story. He saidwas upset because
the Elks Club had refused to honor his mother's application to
reapply. And also that the Elks Club refused to give a refund to his
sister who had booked a room, a banquet room. But the room had

13



been double booked and they gave the other person the room and
wouldn't give her money back.

So he said that he went to his family’s house in Freehold.

He went into the garage and he got either gasoline or
kerosene, put it in a liquor bottle. And he walked to the Elks Club.
He got there about 4:30 or 4:45 a.m.

He said he also brought with him matches and paper
towels. He said that he went to the front door. He put the paper
towels by the front door. He poured the gasoline or kerosene and
lit it and started walking away. He said that he lookackb

It looked like the fire was out. And while he was telling
this story, he became emotional again and crying and continued to
reiterate that he didn't mean to kill anyone.

He was asked whether or not he would give a written
statement and he agreed to do that.

Thereatfter, Mr. Sims is asked whether or not he would read
his statement on video. | find that he did that. And those are the
observations that | talked about earlier where | saw that he was
polite, calm, quiet. And even on the videotape, while | fahad
he was crying and highly emotional earlier, | find that he wasn’t on
that videotape.

He agreed that this was his statement. He made one
correction when he was reviewing the statement on the videotape.
There was something that was not done righg. ntdde that
correction. He signed the statement.

After the statement was finished Hubeny asks Mr. Sims if
he would go over to the door and show him, show the Detective
what happened. He went to a door in that room and he graphically
explained what heid.

The door was a little different than the front door of the
Elks Club. He says, he showed how he put down the paper and
how he poured the flammable fluid.

| find that when he left the scene in the area of Broad Street
not far from where what happenedave the fire was, threw the
bottle away. | find that thereafter the officers applied for and
received a search warrant. They went to the prenaokhkis family
home. Went to the garage. There they found a red plastic bottle or
container that containesdflammable fluid. They found, in the
house they found the empty roll from the paper towels. They
found stick matches and they found some liquor bottles. So there
was corroboration.

14



(Id. at 156:24-158:18; 159:17-160:21The trial judge then made the following ruliregarding
the voluntariness of Petitioner’s statement to police

| have to make a determination as to whether or not the
State has proven beyond a reasonable doubt that this defendant did
knowingly, voluntaily and willingly waive his right to remain
silent and provid¢hat statement.

| have absolutely no problem making that determination.
Mr. Eider on behalf of his client has said that the defahdeas
coerced into giving thistatement &sed upon his entional state.
Emotional stateeally doesn't enter into it. |1 gave a number of
criteria that can be used when theu@aeterminesvhether a
statement was given voluntarily. Firstdefendant's age, education
and intelligence. | heardis age but | dohtemember. 1§ not
important. Nor do | know about his education. But he appeared to
be intelligent He responded to everything that | sawhie tape.
And the officers didn't indicate there was anything unusual about
hisintelligence.

The period of detention. The periodd#tention was very
short from the time that he wpgked up in Manalapan tbé time
that he ultimately made his statem&as only a couple of hours.
The lengthof the interrogation. There wasrdly any
interrogaton. In termsof minutes, twenty minutes or so.
Techniques used in conducting investigatiemad cg/good cop,
threats of brutality, none of that. | find that there were no untoward
techniques used in conducting the interrogation. The only thing
that really waslone was that the officers told himhat the case
was against him and he readily confessed.

Any psychologtal pressures or other coercimeans used.
There were none other than just explairtim¢nim what this case
was about and he should do tight thing and give a statement.
Absence oftounsel. There was no counsel. He waived his right to
counsel.Was there a failure tadvise defendant of his
constitutional rights. None atl. | find that on twooccasions that
the rights werappropriatey andproperly given to him. And any
mental or physical punishment, there was noves, he was
crying.

Yes, hewas emotional.Yes, he was inraemotional state.
Mr. Eisler said that this created a dangerous situation. It didn't
create a dangeroudigtion. It's just the way it was that Mr. Sims

realized that nobnly had he started a fire bwhether
inadvertently or not, he had killed some parhis family.
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....Mr. Eisler says that he was in tReosecutor's office
where he didn't feel likae had any control. This was alien to him.
| don't know ifit was alien to him.He might have been there
before,been to police headguers before.This was not some
place where he put incell, kept in a cell for a long timé/V/hether
anybody waghreatening — never happened.

His world was out of orbit and his life was out of control.
I'm not sure of that. He made a big, terrible mistake and he
realized he made a mistakeddn't find thathat was either
psychological ophysical coercion used get him to speak. He
was ready to speak. He wanted to tell, he'd been telling people on
the telephone what he had dortée may havéeen telling the
people on the telephone what he had done when ticersfivere
outside of his roomTheycouldn't really hear what he was saying
but he was emotional in that conversation as well.

| find the State has proven beyond a reasonable doubt this
defendant waived his rights, voluntarily, knowinglyd willingly
after having beeappropriately advised of those rightgd as a
resut of all the findings that I've made, | will detttye application
to suppress the motion.

(Miranda Tr. 160:22-163:220

In light of the legal standard applied by the trial court and the detailed facidials
supporting the triatourt’s decision, Respondent contemlaist Petitioner is not entitled habeas
relief because the State Court’s adgadiion of this clainwas not contrary to or an unreasonable
application of clearly established federal law and was not based on an unreasonable
determination of the facts in light of the evidence presentadgitheMiranda hearing. (ECF
No. 7-1, Res. Br. at 8.) The Court agrees.

Under federal law,a introduce into evidence a suspect's statement made during custodial
interrogation, te government must establish, by a preponderance of the evidence, a voluntary
waiver ofMirandarights. Colorado v. Connelly479 U.S. 157, 168—-69 (1986ke also
Berghuis v. Thompkins60 U.S. 370, 382-83 (2010) (“Even absent the accused's invocation of
the right to remain silent, the accused's statement during a custodial irtterragyanadmissible

at trial unless the prosecution can establish that the accused “in fact kryoavidgtoluntarily
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waived Miranda] rights” when making the statemeit. This is a rule of constitutional
dimension, violation of which may justify issuance of a writ of habeas cofers generally
Dickerson v. United StateS30 U.S. 428 (2000)[T]he ultimate issue of ‘voluntariness' is a
legal question requiring independent federal determination,” and is thus not subject to the §
2254(d) presumption of correctnebéller v. Fenton 474 U.S. 104, 109-110 (1983)lowever,
“subsidiary factual questions, such as whether . . . in fact the police engagedtmtiaation
tactics alleged by the defendant, are entitled to the § 2254(d) presumptiofiiternal

citations omitted).

A court will inquire first, whether “the relinquishment of thgh [was] voluntary in the
sense that it was the product of a free and deliberate choice,” and second, whetla@reh
was made “with a full awareness of both the nature of the right being abandoned and the
consequences of the decision to abandonMictan v. Burbine475 U.S. 412, 421 (1986¢e
also United States v. Whitefor@l76 F.3d 348, 362 (3d Cir. 2012)he Supreme Court has made
clear that a statement is involuntary when the suspect's “will was oveibh@ueh a way as to
render his confession the product of coerciofrfizona v. Fulminante499 U.S. 279, 288
(1991). The Supreme Court has also held that althcogipliance witiMiranda does not
conclusivelyestaltish the voluntariness of a subsequent confession,cse’ in which a
defendant can make a colorable argument thdf-anegiminating statement was ‘compelled’
despite the fact that the law enforcement authorities adhered to the dictdiesnof are rare.”
Berkemer v. McCarty168 U.S. 420, 433 (1984).

In determining whther a statement is voluntary, Supreme Court precedent requires
consideration of “the totality of all the saunding circumstancesbeth the characteristics of

the accused and the details of the interrogatiDickerson v. United StateS30 U.S. 428, 434
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(2000) (quotingschneckloth v. Bustamontl2 U.S. 218, 226 (1973)). These surrounding
circumstances include “not only the crucial element of police coerlCamelly 479 U.Sat
167,” but may also include “the length of the interrogation, its location, its contitiugty
defendant's maturity, education, physical condition, and mental hes\tithiow v. Williams
507 U.S. 680, 693 (1993) (some internal citations omitted). “[S]ubsidiary questions, such as the
length and circumstances of the intgaion, the defendant's prior experience with the legal
process, and familiarity with thdiranda warnings, often require the resolution of conflicting
testimony of police and defendarifthe law is therefore clear that stataurt findings on such
matters are conclusive on the habeas court if fairly supported in the recordrandttier
circumstances enumerated in 8 2254(d) are inapplicableKerson 474 U.S. at 117The
Supreme Cort has never held, however, that a “defendant's mental condition, by itself and apart
from its relation to official coercion, should ever dispose of the inquiry into constifuti
‘voluntariness.”Connelly 479 U.S. at 164 (holdintdpat coercive police activity is a necessary
predicate to the finding that a confession is not “voluntary” within the meaning olughe D
Process Clause of the#teenth Amendment). Furthermor®jitandaforbids coercion, not
mere strategic deception by taking advantage safspect's misplaced trust . Ploys to mislead
a suspect or lull him into a false sense of security that do not rise to the level ofsiompul
coercion to speak are not witHiranda's concerns.”lllinois v. Perking 496 U.S. 292, 297-298
(1990).

Here,the trial judge found, based on the testimony of the three offitetsiMr. Sims
agreed without threats or coercion, to accompany the police to discuss the fitdbaatioke
received appropriatglirandawarningsprior to questioning The trial judge also complied with

Withrow, supra in consideringhefactorsbearing on voluntarinesandmade detailed factual
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findings to support hisuling that Mr. Simanade a knowing and voluntary waiver of his
Mirandarights The judgealsodetermined that Mr. Sims wa®t coerced intaccompanying
police orgiving his statement The Courtfurthernotes that federal law does not support the
notionthat Sim’semotional stat@alone, in the absence of police coercion, could justify the
suppression of his statement. Indeed, the Fifth Amendment privilege is not coneathed “
moral and psychological pressures to confess emanating from sources othefidiahn of
coercion.”Connelly 479 U.S. at 170 (citin@regon vElstad 470 U.S. 298, 305 (1985))This
Court finds that the adjudication of Ground/@by the New Jersey courts was not contrary to, or
an unreasonable applicat of Supreme Court precedent and did not result in a decision that was
based on an unreasonable determination of the facts in light of the evidence presteted i
State court proceedingsee28 U.S.C. § 2254(d)(1), (2P etitioner is accordingly not entitled to
habeas relief on Ground Two.

D. GROUND THREE: Failure to Give a Corroboration Charge

Petitioner next contends that the trial judge’s failure to provide a proper corioborat
chargesua sponte&iolated the Defendant’s right to due process and a fair Pititioner raised
this argument on direct appeal, arguing thatStagefailed to introduce sufficient independent
corroborating evidence that would establish the trustworthiness of his confessiGghN¢ET
15, App. Br. at 22-26.Defendanfurther contendethat“[g]iven the meager corroboration, it

was d the nore important to guide the jury properly in this caselént it specifically to its role

”Notably, the trial court found that the State proved waiver beyond a reasonable doubt. That
standard is higher than the preponderance of the evidence standard required uradéavieder
See Lego v. Twome404 U.S. 477 (1972Fonnelly 479 U.Sat 168 (1986)“We now reaffirm

our holding inLega Whenever the State bears the burden of proof in a motion to suppress a
statement that the defendant claims was obtained in violation Micamda doctrine, the State
need prove waiver only by a preponderance of the evadgnc
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in assessing theorroboration.” Id. at 25.) The Appellate Division rejected Petitioner’s claim
on direct appeal, which was the last reasoned decision on this issue, and made thegfollowin
findings:

In an effort to corroborate defendant’s confession, the police
obtained a warrant to search 94 Center Street. While executing the
warrant, the police seized a red plastic gas can and various items of
clothing, which defenaint claimed to have worn when he started

the fire. In addition, the police confirmed there was an outstanding
application by defendant’s mother to reinstate her membership in
the Elks Lodge, and defendant’s sister’s boyfriend had deposited
$100 to rent the Elks Lodge banquet hall, but the hall had not been
used and the deposit had not been returned.

Simms 2009 WL 587014, at *3. The trial judge, in denying Petitioner’'s motion to suppress,
likewise foundthat there was physicalvidence of corroboration:
| find that [after Petitioner made his statemehé officers
applied for and received a search warrant. They went to the
premises of his family hom&Vent to the garage. There they
found a red plastic bottle or container that contained a flammable
fluid. They found, in the house they found the empty roll from

the paper towels. They found stick matches and they found some
liquor bottles. So there was corroboration.

(ECF No. 7-3MirandaTr. 160:13-21)

As with any other part of a prosecutor’s case, a confession may be shown to be
“insufficiently corroborated or otherwise deemed unworthy of bellefdo v. Twomey04 U.S.
477, 486 (197p see alsctate v. DiFriscp188 N.J. 253, 274 (1990Althoughthe Supreme
Court has held thdan accsed may not be convicted on his own uncorroborated confession,”
Smith v. United State848 U.S. 147, 152 (1954)e Smithcase itself contained no discussion of
constitutional requirementsSee US. ex rel. Hayward v. Johnsd®08 F.2d 322, 330, n.28 (3d
Cir. 1975). Petitioner has not pointed to any other Supreme Court preestidishing law
relating tocorroboration chargeddere,as explained by the Appellate DivisidPgtitioner’s

confession was indeed corroborated by independentdtatial Further,Petitioner’s claims
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framed as the failure to givecarroboration charge, bbiehas not shown thatefailure to give
such a chargeiolated the Fourteenth Amendmentrejieving the State of itburden to prove
the essential elements of the offense beyond a reasamalide as discussed in section IIl.B.,
supra Nor does the failure to give a corroboration charge amountuoraasonable application
of controlling U.S. Supreme Court precedeAst such, Petitioner is not entitled to relief on this

ground.

E. GROUND FOUR: Double Jeopardy and Jury Instruction Errors Raised in ProSe
Brief

Petitioner next contends that his convictions “for both felony murder and reckless
manslaughter is a violation of the double jeopardy clause where two separateiaod dist
convictions for one person cannot stand and based on the erroneous instructions raised in Point 1
and Il in Pétioner’s pro sesupplementabrief the felony murder conviction should be vacated
and the lesser offense of réegs manslaughter should stand.” (ECF No.Pelitioner’s
argument in Pointhreeis two-fold: (1) that his convictions for both felony murder and
manslaughtefor the same deatiolates Double Jeopardnd (2)that the manslaughter
conviction should stand in lieu of the felony murder conviction daaterros in the jury
instructiors on causation arfélony murde The Coureddressethese points in order.

1. Petitioner’s Double JeopardyArgument -- Pro Se Supplemental Brief

In Point three of hipro sesupplemental brieRetitionercontends his right to be free
from double jeopardy as guaranteed by the Fifth Amendment to the United StateBons
was violated. The double jeopardy guarantee protects defendants from successivatipns or

multiple punishments for the same offeriderth Carolina v. Pearce395 U.S. 711, 717 (1969);

8 The Court considereahd rejectedPetitioner’'s arguments regarding the jury instructions on
causation in Section Ill.Bsupra and need not consider them again here.
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State v. Nwohal39 N.J. 236, 257 (1995%pecifically, the double jeopardy clause precludes:
(1) a second prosecution for the same offense after acquittal; (2) a second pmogecthe
same ofénse after conviction; and (3) multiple punishments for the same offdiinsas v.
Vitale, 447 U.S. 410, 415 (19%0Petitionets double jeopardy claim sounds in the third
prohibition. Petitioner clairs that his convictions for felony murder and manslaugirismg
from asingle death violates the prohibition against multiple punishments for the same offense.
Where two statutory provisions proscribe the “same offense,” they areumahabt to authore
cumulative punishments in the absence of a clear indication of contrary legisiggnt. See
Whalen v. United State445 U.S. 684, 692 (1980). This prohibition on cumulative punishments
was not violated herdecause Petitioner received only one sentence for the threedhoexgts,
as both the manslaughter and arson counts were merged into the felony murder cduohfor w
Simsreceived a single sentence of thirty yeaiSCF No. 7-13, Sentencing Tr. at 19:9)2As
such, Petitioner is not entitled to habeas relief on this ground.

2. Petitioner’s Jury Instruction Arguments -- Pro-Se Supplemental Brief

With respect to Petitioner’s jury instruction arguments raised iprbisesupplemental

appellate brief, the State argubat thealleged error in the felony murder instruction was not
presented as a federal claim but rather framed solely as a matter of stalthoughthe
Court agrees th&tetitionerappears to havieamed the alleged errors in the jury instructiaasa
matte of state law,lte Courtconstrues Pétoner to contendhat the trial judggave an
erroneous jury instruction that reduced the burden of proof for préeiogy murder® Seeln

re Winship 397 U.Sat364 (“the Due Process Clause protects the accused against conviction

% Sims’ pro sesupplementahppellate brief also raisexdiditional issues regarding the causation
charge, which this Court addressed in footnotupra
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except upon proof beyond a reasonable doubt of every fact necessary to constituteetinatiori
which he is charged”Sandstrom442 U.S. at 528ury instructions that suggest a juryagn
convict without proving each element of a crime beyond a reasonable doubt violate the
constitutional rights of the accused).

In hispro sesupplementadppellate briefPetitioner challenges the following portion of
thefelony murder charge given by the trial juddgé&enerally, it does not matter that the act
which caused deatlvas committed recklessly or unintentionally or accidentally. The peipetra
is as guilty of felony murder as he would be if he had purposely or knowingimitted the act
which caused death."SeeECF No. 7-12JuryCharge a68:4-9.) Petitioner contends ttats
singularinstruction amanted to plain error in Petitioner's case because arsonatthehich
caused deathand the predicate crime for felony murdequirespurposeful conduct as an
element of the crime(ECF No. 7-16Pro SeBrief at2.)

The Court begins by noting that the challengpsdruction ispart of New Jersey'siodel
instruction for felony murder.This single instruction, read in isolatioappears somewhat
ambiguous. As explained by the Supreme Court, howeaesingle instruction to a jury may
not be judged in artificial isolation, but must be viewed in the context of the oveaedjechf
the charge as a whole is ambiguous, the question is whether there is a reasotibbtellitkeat

the jury has applied the challenged instruction in a way that violates the Canstitut

10° As mentioned earlier, to the extéhat Petitioner's constitutional claims were not fairly
presented and are thus unexhausted and/or procedurally defaulted, this Court cherdemy t
the merits under 28 U.S.C. § 2254(b)(3ee Taylor v. Horb04 F.3d 416, 427 (3d Cir. 2007)
(“Here, because we will deny all of [petitioner's] claims on the mergsieed not address
exhaustion”);Bronshtein v. Horn404 F.3d 700, 728 (3d Cir. 2005) (“Under 28 U.S.C. 8
2254(b)(2), we may reject claims on the merits even though they were not properlyehaus
and we take that approach here”).
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Middleton v. McNejl541 U.S. 433, 437 (2004) (internal quotatiand citations omittedsee
alsoWaddington 555 U.Sat190-91. Here, the charge on felony muydead as a whole, made
it clear to the jury that aggravated arson and arsene the only predicate offensegh which
Sims was chargetthat could form the basis for the felony murder conviction. (ECF No. 7-12,
Charge at 67:6-71:8.In turn, the subsequent charges on aggravated arson andnacent
abundatly clear to the juryhatin order to find Sims guilty of aggravated arson or ardwy
mustfind beyond a reasonable doubt that Sims started the fire on purpose and ttiefiiesoh
“purpose.” (ECF No. 7-12, Charge at 77:24-84:8.) Thus, in order to find Sims guilty of felony
murder(and arsonpased onmeckless, accidental, or inadvertent conduct in starting the fire, the
jury would have had to ignore the lengthy arson instructiddeder these circumstances, the
Court finds that Petitioner has not shown that it is likely that the jury applied thengead
instruction in a manner that violates the Constitution, and the Court denies relief on this
ground!?
F. GROUND 5: Ineffective Assistance of Counsel Claims
Ground five of the Petition mirrors the arguments made by Petitioner in Poiatsl IC

in his brief on apeal from the order denyimgpst-conviction relief. In Point 1A, Petitioner

11 The Court further notes that the alleged error in the felony murder instructidramaless in

light of the appropriate arson instruction and the jury’s guilty finding on the ansogec See
Pagliaccetti vKerestes581 F. App'x 134, 136 (3d Cir. 201 habeas relief if error is
harmless)cert. denied135 S. Ct. 1552, 191 L. Ed. 2d 644 (2015). An error is harmless unless it
“had substantial and injurious effect or influence in determining the jurydscvédd. (citing

Brecht v. Abrahamso07 U.S. 619, 637 (1993)). Here, even if the jury thought they could find
Sims guilty of felony murdebased on his reckless, accidental, or unintentional conduct, the jury
was appropriately instructed that they must find that Sims started tlo@ fng@rpose to find him
guilty of aggravated arson or arson, the predicate crimes for felony muiitiés case, and, the

jury found Sims guilty of arson.
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argued that trial counsel was ineffective for disclosing confidential infilomadisparaging the
defense position and demanding additional money to continue defending Petitioner. (ECF No. 7-
23,PCR Br.at16-22.) In Point ICPetitioner argued that trial counsel was ineffective for failing
to call himas a witness at thdiranda hearing. [d. at 2635.) The Court first providesn
overview of the law governing claims iokeffective assistance of counsel and then addresses
each claim for relief.

The Counsel Clause of the Sixth Amendment provides that a criminal defendant “shal
enjoy the right ... to have the Assistance of Counsel for his defense.” U.S. Const. am&hd. V
right to counsel is “the right to effective assistance of counSielMann v. Richardsqr897 U.S.
759, 771 n. 14 (1970) (emphasis added).prevail on a claim of ineffective assistance of
counsel, a habsgetitioner must show both that his counsel's performance fell below an
objective standard of reasonable professional assistance and that theesanalle probability
that, but for counsel's unprofessional errors, the outcome would have been difs¢nektand
v. Washington466 U.S. 668, 687, 694 (1984). “reasonable probability” is “a probability
sufficient to undermine confidence in the outcon&trickland466 U.S. at 694. Counsel's errors
must have been “so serious as to deprive the defendant of a fair trial, a triaregwses
reliable.”Id. at 687. The performance and prejudice prongad¢klandmay be addressed in
either order, and “[i]f it is easier to dispose of an ineffectiveness claim g@rdbad of lack of
sufficient prejudice ... that course should be followéd.’at 697.

There is “a strong presumption that counsel's conduct falls within the wide sang
reasonable professional assistance; thatésgdéfendant must overcome the presumption that,
under the circumstances, the challenged action might be considered sounteigy St

Strickland 466 U.S. at 689. “The Sixth Amendment guarantees reasonable competence, not
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perfect advocacy judged with the benefit of hindsightdrborough v. Genty640 U.S. 1, 8
(2003) per curiam) (citing Bell v. Cone535 U.S. 685, 702 (200X immelman v. Morrison
477 U.S. 365, 382 (1986%trickland 466 U.S. at 689Jnited States v. Croni@66 U.S. 648,
656 (1984)).

The second prong of the Strickland test, prejudice, requires a defendant to “show that
there is a reasonable probability that, but for counsel's unprofessional erroesuthefrthe
proceeding would have been differerttickland 466 U.S. at 694The “ultimate focus” of the
prejudice inquiry is on the fundamental fairness of the proceediafter v. Coopey 132 S.Ct.
1376, 1394 (2012) (quotirfgtrickland 466 U.S. at 696). “A reasonable probability is one
‘sufficient to underrmme confidece in the outcomé.’ Collinsv. Sec. of Pa. Dept. of Coriz42
F.3d 528, 547 (3d Cir. 2014) (quotidrickland 466 U.S. at 694)Prejudice is viewed in light
of the totality of the evidence at trial and the testimony at the collaterainréaaring.”Id.
(citing Rolan v. Vaughi45 F.3d 671, 682 (3d. Cir. 2006)).

The Supreme Court has emphasized the difficulty of prevailirapaneffectiveness
claim on habeas review:

The pivotal question is whether the state court's application of the
Stricklandstandard was unreasonable. This is different from
asking whether defense counsel's performance fell below
Strickland'sstandard. Were that the inquiry, the analysis would be
no different than if, for example, this Court were adjudicating a
Stricklandclaim on direct review of a criminal conviction in a
United States district court. Under AEDPA, though, itis a
necessary premise that ttveo questions are different. For
purposes of § 2254(d)(1), “an unreasonable application of federal
law is different from an incorrect application of federal law.” A
state court must be granted a deference and latitude that are not in

operation when the case involves review under the Strickland
standard itself.
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Harrington v. Richter562 U.S. 86, 101 (2011) (internal quotations and citations omilted).
analyzing Petitioner's claims under the {part test announced 8trickland this Court must
alsoapply the standards set forth in section 2254(e) concerning the presumption of ca@rectnes
applicable to state court factual findings.

1. Failure to call Petitioner as a Witness at hidiranda Hearing

Petitioner contends that his counsel was ineffective for failing to call him as &sviahe
theMiranda hearing. In support of thisgument, Petitionesubmitted a swornertificationon
PCRthat (1)detailshis version of the events that led up todtegemento police and (2) states
that he told his attorney his version of events but his attorney advised him notatettedy
suppression hearing. On PCR, Petitioner contended thatrisisw of the facts demonstrates
that his statementas (1) thenvoluntaryproduct of an illegal arresf?) that hisattorneywas
deficient forfailing to call him as witness, arfd) that the court would have suppressed the
statement if ihad heard Petitioner’s version of the story.

In his certification, Petitioner contentlsat he waslrinking on the morning of July 21,
2003, and had a “pretty bad drinking problem at the time.” (ECF No. 7-23, Sims Cert. at 1 3.)
His motherinformed him over the phone that Elijah Jenkins had di¢ddriireat the Elks
Petitioner was extremely upset because Mr. Jenkins was like a family membar éftar
receiving news of Mr. Jenkins’ deafPetitionerbought more liquor and continued drinkindd. (
at45.))

When the Officers arrived at the residence where he was sta@figer Otlowski
reached over the banister and pointed his handg[8im’s] facedirectly at [his] nose” and
[Petitioner]“was ordered to get down on the groundd. &t { 6.) Petitioner avers that his fear
was heightened by the fact that liad been shot in the head by an off-duty corrections dfficer
at a festival in 1993. According to Petition®xfficer Michael Georgéold Petitioner that “they
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weretaking himin for questioning. Petitioner contendhat he “fet that [he]had no choice
except to go wherever they wanted to take me for questioning. | almodtddlinas under
arrest even though | didn't know why(Id.) Detective Hibeny said the word was on the street
that [Petitionerket the fire at th&lks. Petitionetold him that hedidn't know what Officer
Hubeny was talking about and Officer Hubeny slammed the car door shut like fedwgs At
that point, Officers George and Otlowski entered the vehiclesitimeg on each side of me so
Petitioner couldn't get outPetitioner contends that he was seated between Officers George and
Otlowski in the patrol car and remained handcuffed on the way to the prosecutor’savitice
Officers George and Otlowstold him that he was agbod guy and “should do the right thing
and tell them what they wanted to kndwRetitioner denied any involvement in setting the fire.
(Id. at 7) Once inside the prosecutor’s office, Officers George and Otloveskinued their

efforts to get Sims to talk abohis involvement in thére:

They explained to me that there were three people in the Elks
Lodge and one person did not get out, and they told masit w
Elijah Jenkins. | eventually asked if | should have an attorney
present before amn®ring any questions or signiagything. In
response to my asking about having an attothese, Officer
Otlowski statedhat if | wanted to go through the trouble of getting
an attoney, the prosecutor would play hardball and pull out the
evidence against me (at that tinMichael George said that there
was a videotape of me setting tive), and | would wind up doing

a bunch of time.

(Id. at8.) Petitioner contends that he was emotionally distraught and his “mind wascaldedc!
from the effects of alcohol” he had bednnking. He “began to cry uncontrollably” and at that
point “Officer Otlowskipromised [Sims that he] would see [his] children agajindgftold them
what they wanted to know.” Detective Hubeny brought him a sandwich and water andnead S

his Mirandawarnings ad Sims signed th®lirandaforms. (Id. at § 10.) In “a completely
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emotionally broken stateéPetitionercontends that he “gave in and said something like ‘I didn’t
mean to hurt him?” (Id.)

Petitionercontends that he told his counsel his version of the events leading up to his
statement, but that his counselverthelesadvised him not to testify at tiiranda hearing
(SeeECF No. 7-23, at 151, Sims Cert, at I 1Bgtitionerbelieves thahis testmony was crucial

at theMiranda hearing because

This would have been the only way for the Court to hear that my
statement was not wahtary in any way. Basically,was dragged

out of an apartment with a gun pointed at my face and taken, while
handcuffedio the Prosecutor's Office for questioning at a time
when mygreatest fears were being shot and never seeing my
children again. Even before the polexeived, as | explained, | was
drinking and | was already overcome with emotion about ¢a¢hd

of Mr. Jenkins in the firbecause | knew him so well and really
loved him.

(Id. at 1 16.) Notably, however, Petitioner took the stand at trialestifledabout the
circumstances surrounding his statement. (ECF No. T¥lDjrect Examination bTomango

Sims, 66:15-80:20.)

Petitioner presented this claim on his appeal of the denial of his PCRieaAgdpellate
Division affirmedthe trial court’s denial of PCR after reviewing ®icklandstandard

Measured undehesestandarddthe trialjudge] properly denied
post-conviction relief to defendant and did not abuse his discretion
in denying the motion without conducting an evidentiary hearing.
[The trial judge]not only presided over the PCR proceedings but
presided over the pretrial andairproceedings. In rejecting
defendant's claim that trial counsel was ineffective for not calling
him to testify during théMiranda hearing, the judge reasoned that
had defendant testified at tMiranda hearing that the officers
entered defendant's premssforcefully, his decision to admit
defendant's statement would remain unchanged.

State v. SimmMNo. A-6206-09T3, 2011 WL 6219532, at *2-3 (N.J. Super. Ct. App. Div. Dec.

15, 2011). The Appellate Division also quoted tiad judge’s findingghat Sim’s testimony at
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trial was not believabland thathe trial @urt, who also viewed Sims’ videotaped reenactment,

would have reached the same conclusion aMingnda hearing even if Sims had testified

[“]As we review [trial counsel's] decisiamot to call
[defendant], | do not find that he was ineffective in regard to that. |
found—and | recall the testimony pretty well because | went
through the transcript. It brought it all back to me. | found the
[S]tate's three witnesses to be credible. Their stories were
consistent. They were reasonable. They made sense as to what you
do when you get some information that a terrible tragedy had
happened and that this person may have been responsible. . . |
witnessed [defendant's] testimony during the coafdke trial. |
heard him ... testify. | saw him on the videotape. | saw him recreate
what happened at the door of the Elks Club. And the defendant
testified in court. He brought out the same facts that are raised in
his certification, [the] same thingsathif he had been called, he
would have said at thdiranda [h]earing....After viewing the
certification of [defendant], I still find that the [S]tate ['s] withesses
were credible, and I find that [defendant] is not credible. | don't
believe him. | saw him on the videotape. He's complaining that he
was drunk, he was drinking, he went out and bought more booze
and drank again. Yes, he was emotional. He was emotional
because he had started a fire that killed the grandparents of his
children. Yes, he was emotial. When he found out exactly what
happened in that fire, he was emotional. So, | understand that. The
fact that he was emotional doesn't mean that he was deprived of
the ability to make decisions.....The statement that he gave to the
police was consiste. It was consistent in regard to the origin of
the fire. It was consistent in regard to the analysis that was given
by the experts. It was consistent with all the pictures | saw. | made
a determination that [defendant] was not a good witness. He was
not a believable witness during the course of the trial. He didn't do
well on the witness stand. There is no reason for me to believe that
he would have done any better if there was no jury present|[,] if he
had testified early off]

Id. (citing PCR Transcript
Here, as the Appellate Division recogniaedapplyingStrickland Petitionercould not
show a reasonable probability that the outcome of the suppression hearing would have been
differentwhere thePCR judge, o alsopresided over the suppression headnd later viewed

Petitioner’s videotaped statement dnahrd Petitioner testifgt trial regarding largely the same
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facts(seeECF No. 7-11, Tr. Direct Examination of Tomango Sims, 66:15-80e2@yessly
found Péitioner to be a poor witness and not crediBlén short, becaudée trial judgeheard
Petitioners testimony at trial, which largelyirroredhis PCR certification, andiledthat he
would have denied Petitioner's motion to suppress even if he had heard thatngsatithe
earlierhearing on the motion to suppretfge Appellate Division correctly determined that
Petitioner could not show prejudice un@rickland This Court thus denies heds relief on
this groundt®

2. Counsel'sAlleged Disclosure of Rivileged Information and other Alleged Ethical
Violations

Finally, Petitioner claimshat trial counsel provided ineffective assistance of coymel
by disclosingprivileged information during his motion to withdraw as coun&@lby
disparaging the defense position, &Bpbydemanding additional money to continue
representingPetitioner Petitionerasserted that counsel’s conduct damaged the attolieey-
relationship and counseltiefense of Petitioner’'s casg ECF No. 7-23, PCR Br. at 21.)

By way of backgroundRetitioner’s counsel filed motion to withdraw on September 15,

2005, believing that the Rules of Professional Conduct (R&l@ligjated him to withdraw from

12 The Court hasaviewed Petitioner’s trial testimony and finds that it is substantially similar to
the version of events Sims provided in his certification on P@GReHCF No. 7-11, Tr. Direct
Examinaton of Tomango Sims, 66:15-80:20.)

13 In addition to finding that he would have denied the suppression motion even if Petitioner had
testified, the PCR court also determined that Petitioner’s counsel advised Petiboto testify
because he knew that Petitioner would be a poor witness, and thus, the decision not to call
Petitioner amounted to trial strategis a general matter, strategic choices made by counsel

after a thorogh investigation of the facts and law are “virtually unchallengeable,” though
strategic choices “made after less than complete investigation are reasonab&yi@the

extent that reasonable professional judgments support the limitations on iniestiga

Strickland 466 U.S at 690-91. This Court need not addressigheourt’s finding that the

decision not to call Sims amountexittial strategy becauslke Appellate Divisiorbased its

ruling solely on prejudice grounds.
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the representation (ECF No. 7-23, at 16Certification of Robert W. Eisr (“Eisler Cert”)at 1
8-10.) In support, counsel filed a certificatiith the trial court explaining that Sims had
originally advised him that he did not set fire to the Elks Lodge and that Sims hadined

that position up until shortly beforeghrial was to commenceéCounsel certified and told the

Court at the hearing thdefendant stated that “tied when he told me that he did not set a fire

[at the Elks Lodge] and that he wanted to negotiate a’pt&CF No. 7-5, Tr. Motion to

Withdraw, 3:3-4:10; ECF No. 7-2Eisler Certat 16.) After Mr. Eisler notified the prosecutor

and the family of Mr. Jenkins, and worked out the details of the plea, Sims changed his mind and
decided to proceed to triaEiglerCert at I 6Tr. Motion to Withdraw, 4:9-6:2.Becausesims

had to testify at trial in lighof his written confession and his videecorded reenactment thie

crime, counsel believed he was in fhesition of having to put his client on the stand to give
perjured testimony.Iq. aty 7;7:11-9:7) Based orMr. Sims’ admissia to him, counsel

believed heno longer had a defense to the arsonfalwhy murder charges(ld.) The State did

not opposehe motion but notedhatassigning new counsel would delay in the proceedings.

(Tr. Motion to Withdraw at 13:5-14:11), The trial court denied counsel’'s motion to withdraw and
set guidelines for Petitioner’s testimony, stating that “when it comes to the spetifiow the

fire was set and so forth, that has to be in a narrativVe.’Motion to Withdrawat 25:3-6.) After

the court’s rulingPetitionerbriefly stated on theecord that he believddr. Eisler would be
“ineffective” in continuing to represent himld( at 26: 12-17. The trial ourt responded that

Mr. Eisler had an obligation under the Rules to be effectikk.a(26: 18-20.)

4 Mr. Eislers certificaion is attached to Petitioner’s brief in support of his motion for post-
conviction relief.
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On PCR Sims argued that htsial counsel was constitutionally ineffective because he
unnecessarily disclosed privileged information at the hearing on the motiothttsaw and
those disclosures irreparably damadwealdttorneyclient relationship.In his own certification
submited on PCRSimsalleged that hdid not intend to testify falsely about the fire; his
position allalong was that he only set fire to a paper towel on the sidewalk outside the Elks
Lodge. ECF No. 23 at 145156, Certification of Tomango Sims (“SinGert”) at{ 24
Relying onthe certifications ohis sister and uncleCF No. 7-23 at 143-44, Certification of
Daniel Reynolds; id. at 141-42, Certification of Tanisha Harre)l Sims also argued that
counsel was ineffective for expressing inappropriate and unprofessional corrkis fee
and the strength of the defense's case. (ECF No. 7-23 at 90-91, Brief in Support of Post-

Conviction Relief at 8.)

The PCR courtirst held that defendant's argument regardingatlegedimpropriety of
counsel's disclosures on the motion to withdraw was procedurally bao&askedt could have
been raisedn direct appeal. (ECF No. 7-14, PCR Tr. 47:10-47:2%)% PCR court alsavent on
to determinghat the claim had no bstantive merit Notably,the trial judgedid not believe
defendant'slaim in his certificatiorthat he had consistentigaintained his innocence to counsel
(id. at50:1-50-2):

| find that there is no reason for Mr. Eisterhave contacted the
prosecutor to discusspdea agreemedmnless Mr. Sims told him
thathe was, in fact, guilty. And | find that such an admission of
guilty would have been at odds with his previous contention that
he was noguilty. Basedupon the evidence, | find thatreasonable
attorney wouldoelieve that MrSims was going to commit perjury
while on the stand. Themfe, since the evidence clearly
established that Mr. Sims would commit such a criminagél, or

a fraudulent act under the rule, Mr. Eisler was required to inform
the Court.
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(Id. at 50:13-50:24.)Thetrial court further found that Sims had not shawatcounsel's alleged
statement to him that lfead no defense,” or counsel's alleged request of the family for more
money for the defense, gave rise to a viable ineffective assistance of counsdldlait 50:25
to 524).

Petitioner presented this clamn appeal from the Order denying PCR, #relAppellate
Division affirmed the PCR court’s denial of these claforsthe reasons stated by the trial judge,

makingthe followingadditionalcomments

Likewise, apart from finding that defendant's challenge to his trial
counsel's motion to withdraw was procedurally barred pursuant to
Rule 3:22-4[the trial judge]rejected defendant's claim, supported
by certifications, that trial counsel's motion was influenced by his
request for more money, which had not been paid to him. The
judge stated: “[Triatounsel] continued to represent defendant. He
didn't ask to be relieved because he wasn't paid. That wasn't his
reason. He gave a reason, which was an appropriate reason. He
was concerned that somebody was going to lie. | don't find any
defect in counsel'presentation.” Moreover, assuming, as
defendant urges, trial counsel violated the Rules of Professional
Conduct (RPC) by disclosing information to the court beyond that
which was necessary to support his motion to withdraw as counsel,
a violation of theRPC does not necessarily equate to ineffective
assistance of couns&ee Nix v. Whitesigd75 U.S. 157, 165, 106
S.Ct. 988, 993, 39 L. Ed.2d 123, 134 (1986) (holding that a
“breach of an ethical standard does not necessarily make out a
denial of the Sith Amendment guarantee of assistance of
counsel”). Trial counsel, in support of his motion to withdraw,
pointed to specific statements made by defendant that provided a
“firm factual basis for [trial counsel's] belief” that defendant
intended to commit perjurynited States ex rel. Wilcox v.
Johnson555 F .2d 115, 122 (3d Cir. 1977). Additionally, during
pretrial proceedings, trial counsel presented the court with the
events that unfolded subsequent to defendant's admission to him
that he had lied when he told counsel that he had not set the Elks
Lodge afire. Specifically, trial counsel indicated that based upon
this new revelation, defendant expressed a willingness to plead
guilty, and he therefore met with the assistant prosecutor assigned
to the casén an effort to negotiate a plea agreement. A proposed
agreement was reached and memorialized on plea forms, but when
presented to defendant, he changed his mind.
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State v. Simm$No. A-6206-09T3, 2011 WL 6219532, at *3-4 (N.J. Super. Ct. App. Div. Dec.

15, 2011).

The Appellate Division also found no error in the trial court’s decision to deny Petitione

an evidentiary hearing, despite the certifications Petitioner submitted in sopp@ petition:

Id. at *4.

In short, while at first glance the issues defendant raised in his
PCR petition may have suggested that an evidentiary hearing was
warranted, having presided over all of the pretrial and trial
proceedingdlthe trial judge]was in the best position to assess
whether defendant's post-conviction proofs, as set forth in the
certifications submitted in support of the petition, established a
prima facie case of ineffective assistance of counsel warranting an
evidentiary hearingPreciose supra, 129 N.J. 45A defendant is
entitled to an evidentiary hearing where the PCR judge concludes
there are material factual issues in dispute that cannot be resolved
by reference to the existing recorfee ldat 452. Here, agthe

trial judge] stated, he had the benefit of his own recollection of the
observations he made and judgments he reached throughout the
Miranda proceeding and trial that led him to conclude he was able
to decide defendant's motion without the necessity of conducting
an evidentiary hearing. Under these circumstances, we find no
abuse of the court's discretion in declining to conduct an
evidentiary hearing, and we conclude the finding that defendant
failed to establish a prima facie case of ineffective assistance of
cownsel is supported by substantial, credible evidence in the
record.

In determining that counsel’s disclosure of privileged information during tt®mto

withdraw did not amount to ineffective assistance of courteelAppellate Division’selied on

Nix v. Whiteside475 U.S. 157 (1986), in which the Supreme Court addressed how an attorney

should conduct himself or herself upon learning a client will commit perjury uporgttden

stand. In that case, Emmanuel Whiteside was convicted of the murder of CalvinAtdxial,

Whiteside had claimed he stabbed Love in defense.Throughoupretrial preparations

Whiteside maintainethat although he did nsee a gun, he believédve had gunon his

person.ld. at 160—61. Just before trigtold his counsel he intended to change his story and
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testify that he saw something “meiellin his victim's hand, reasonintbat‘[i]f | don't say | saw

a gun, I'm dead.ld. at 161-62. The lawyer attempted to dissuade the defendant from
committing perjury and threatened to advise the court if defendant insisted ofifgadgesid.

at 161. On collateral attack of that coiection, Whiteside alleged that his right to counsel and to
testify had been violated because, although he took the stand, his attorney hatileoend to
testify that he had seen a gun in Love's hand before stabbing him. The triaboadrtHat
Whiteside would have perjured himself if he testified that he had seen the gun, and held that,
because Whiteside's rights to effective assistance of counsel andfyadidstiot include the

right to testify falsely, those rights were not violated. The Eighth CireuérsedWhiteside v.
Scurr, 744 F.2d 1323 (8th Cir. 1984).

The Supreme Court reversed the Eig@ticuit andheld that a criminal defendant's right
to assistance of counsel does not include the right to cooperation in the commission ofrperjury
violation of the ethical standards established by states to govern attorney céddatcl 75-76.
Because an attoey does not function merely as an advocate but also as eer affithe court,
the “attorneys ethical duty to advance the interests of his [or her] client is limited byuatiyeq
solemn duty to comply with the law and standards of professional conduct. at’168. The
Court further held that when a defendant “announces” an intention to commit perjury, the
defendant's rights to effective assistance of counsel and to testify arelated if the attorney
takes certain clear steps to prevent tles@ntation of that false testimonyhose steps include
attempting to dissuade the client from testifying falsely, threatening to repoxgbibipity of
perjury to the trial court, and possibly testifying against the defendant shoulgphesbeuted
for perjury. As the Court observed, neither right was violated, because the rigtifyo te

assuming there is one, does not “extend to testifying falgdly¥75 U.S. at 173, and because
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“the right to counsel includes no right to have a lawyer who will cooperate with dlanne
perjury.” 1d. at 173.

Before disclosing to the court a belief of impending client perjury, howeveuhet
must also have attempted to dissuade the client from committing the p&SgewVhitesidel75
U.S. at 169 (“It is universally agreed that, at a minimum, the attorney's first ety w
confronted with a proposal for perjurious testimony is to attempt to dissuadeetitefrcim the
unlawful course of conduct.”see alsdJnited States ex rel. Wilcox v. Johnsbh5 F.2d 115,

122 (3d Cir. 1977) (explaining that counsel must have a “firm factual basis focftmiasel's]
belief” that defendant intended to commit perjul¥)).

The Court has reviewed the relevant record and timaithe Appellate Division
correctly determined th&tetitioners contention that counsel rendered ineffective assistance of
counsel in disclosing privileged communications during the motion to withdrareidosed by
Nix, andthathe cannot show prejudice und$trickland The Court notes that the Third
Circuit's decisionn Wilcox which is cited by the concurring JusticesNix, 475 U.S. at 189s
alsoplainly distinguishabldrom the present mattes the trial courbherefoundthat Petitioner’'s
counsehad a firm factual basis for believing that Sims would offer perjured testinagmgh
this Court has no basis to disturb, detauséetitioneroffered the allegedly perjured testimony

at trial, albeit in narrative form Even ifWilcoxwere on all fours with this case, courts may not

> In Wilcox the Third Circuit stated as follows:tis apparent that an attorney may not
volunteer a mere unsubstantiated opinion that his client's protestations of innocerergiaed.

To do so would undermine a cornerstone of our system of criminal jusBigb.F.2dat 120, 122
n.13(affirming writ of habeas corpus based upon the proposition that Wilcox had been denied
his constitutional right to counsel where (1) his attorney could not articulatefdrases belief

that defendant’s would commit perjury, (2) the court ruled that Petitioner siegtoould

withdraw if defendant testified, and (3) Petitioner elected not to testify timolss

circumstances.)
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grant habeas relief based @agircuits application of U.S. Supme Court precedentee, e.g.
Renico v. Lett559 U.S. 766, 778-79 (2010¥versing grant of habeas relief dimtling, in part,
thatthe Sixth Circuit erred in relying orts own precedent in applyingrizona v. Washingtqro8
S.Ct. 824 (1979) Likewise,the Appellate Division’s denial of Petitioner’s claims that counsel
disparaged his defense and improperly sought more money to continue his defense is not
contrary to, or an unreasonable application of Supreme Court precedent and did niot aesult
decision that was based on an unreasonable determination of the facts in lighvafdheee

presentedn the State court proceeding. As such, habeas relief on this claim is denied.
G. Certificate of Appealability

Pursuant to 28 U.S.C. 82253(c), a petitioner may not appeal from a final order in a habeas
proceeding where that petitioner’s detention arises out of his state court iconwidess he has
“made a substantial showing of the denial of a constitutional right.” “A petiteatesfies this
standard by demonstrating that jurists of reason could disagree with thet d@irt’s resolution
of his constitutional claims or that jurists could conclude that the issues presertadehe
adequate to deserve encouragement to proceed furtiéiet -El v. Cockrel] 537 U.S. 322, 327
(2003). For the reasons expressed above, jurists of reason codigkagoeeahat Petitiones
claims ardacking in merit Therefore, no certificate of appealability will issue pursuant to 28

U.S.C. § 2253(c)(1)(B)SeeFed. R. App. P. 22(b)(1): 3d Cir. LA.R. 22.2.
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V. CONCLUSION

For the reasons expressed in this OpinionCibigrt denies the Petition with prejudice

and denies a certificate of appealabilidn appropriate Order follows.

/s/ Freda L Wolfson
Freda L. Wolfson, U.S.D.J.

Date:December 22, 2015
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