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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY
NESHAMINY CONSTRUCTORS, INC.

Plaintiff,

v Civ. No. 12-7349

EFCO CORR.
OPINION

Defendant

THOMPSON, U.S.D.J.

l. INTRODUCTION

This mater has come before the Court upon the Motion to Dismiss filedetbgnidant
EFCO Corp(“Defendant”) (Docket Entry No14). Haintiff Neshaminy Constructors, Inc.
(“Plaintiff”) opposes the motion. (Docket Entry No. 1The Court has decided the matigon
consideration of the parties’ written submissions and after conducting guaha@nt on May 23,
2013. For the reasons given belovef@hdant motionis granted

II. BACKGROUND

This case concerns custatasigned concret®rming equipmentented by Plaintiff for
use in a construction projed®laintiff claims that thelesigns for the equipmewere defective
For the purposes of the pending motion, the Court considers as true all of Plaintiffdeaded
factual allegationand recite®nly those facts relevant to the Court’s analySise Fowler v.

UPMC Shadyside578 F.3d 203, 210-11 (3d Cir. 2009).
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In October 2009, the New Jersey Department of Transpor{&drDOT”) issued bid
documents for a construction project that involved re-constructing a bridgesIhNEghor, New
Jersey. (Docket Entry No. 1 at {1 6-The constructiorproject requirecompliance with
certainspecifications to ensure that the underside of the bridge did not interfere wtstage
of trains below. Id. at 18).

Plaintiff submitted a bid for theonstruction projedb NJ DOTon November 19, 2009.
(Id. at 23). In preparing its bid, Plaintiff relied ceproposal from Defendant for the provision
of customédesignecconcrete forming equipmentld( at 11 13, 15-19, 225). Defendant’s
proposal included at least one design that Defendant representechweztltlJ DO
specificationdor this particular construction projectid(at 11 15-19).

Plaintiff's bid wasultimatelyaccepted byNJ DOT, andacontract memorializing the
agreemenbetween Plaintiff antld DOT (“Prime Contract”) was executexh February 24,
2010. (d. at]y 2427). Subsequently, Plaintiff and Defendaxecutedhe Rental Agreement
which set forth the terms for the rental of the custom-designed concretadaqiipment.
(SeeDocket Entry No. 14, Attach. 5, Ex. Bgpecifically, the Rental Agreementovidesthat

EFCO will furnish such EFCO ERECTION DRAWING SERVICE for the saidgubas

it shall deem necessary fibre use of the equipment furnished under this Agreement.

Such drawings shall be checked as to correctness by Customer before us&yraro fai
notify EFCO of objection thereto shall constitute approval of them.

(1d.).
The Rental Agreement alsontains an integration claugéntegration Clause’)which

states in pertinent part that

! Plaintiff's complaint (“Complaint”) does not mention the Rental Agreem GeeDocket Entry No. 1). Istates
only that Defendant “continued to provide design services to [Plaiasifhe Project progrems. . ..” (d. at 1 28).
Plaintiff apparently does not disputeoweverthat the parties entered into the Rental Agreemeaejocket
Entry No. 17).



[t]his Agreement, together with any duly executed and accepted supplements attached to
it, incorporates any and all agreements and understanding of every kinduned na
concerning the subject matter and no other representation, warranty oreesfiaray

kind or nature which is not set forth herein is authorized by nor binding upon the parties.

(Id.). Additionally, he Rental Agreement contains a forum selection clause (“Forum Selection

Clause”) The Forum Selection Clause provides that

(1d.).

[t]his agreement shall be construed and enforced according to the laws of tloé State
lowa. Any action in regard to this agreement or arising out of its termsaddions

shal be instituted and litigated in the lowa District Court for Polk County, lowa;
provided, however, this forum selection clause shall not limit or prohibit EFCO from
instituting or litigating any other action in another venue or jurisdiction again
individuals or entities other than the customer named in this Agreement. Customer
consents to the jurisdiction of such court and agrees that service of process asl provide
by the statutes and rules of procedure of lowa for nonresident personsgn forei
corporations deemed to be doing business in lowa shall be sufficient.

Several months later, Plaintiff learned of a sag in one of the forms used to cheigtec

for the construction project. (Docket Entry Naat1{29). Upon closer inspection, it was

determined that the sag constituted a deflection greater than that allowethen@leme

Contract and greater than that shown in the designs submitted by Defemdlaait fi(30-32).

Uponlearning of thesag Defendahsubmittednumerousevised designs an attempt to

cure the defect(ld. at T 41). Defendant’difth revised desigriiinally resolvedthe deflection

issue; however, the project was delayed approximately two montti&andff incurred extra

costsas a result (Id. at 1 41-43).

On November 30, 2012, Plaintiff initiated this lawsuit by filzlgimsagainst Defendant

for breach of implied in fact contract, negligent misrepresentation, breachrahtya

detrimental reliance, promissory estoppel, Brehch of a partial settlement agreemeBiee

Docket Entry No. 1). Defendant filed the instant Motion to Dismiss on March 8, ZDb8ket

Entry No. 14).



lll. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) requires that pleadings cortshor and plain
statement of the claim showing that the pleader is entitled to refeflé 8 “does not require
detailed factual allegations, but it demands more than an unadorned, the-defendduthynlaw
harmedme accusation.’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (internal quotations
omitted) On a motion to dismis®r failure to state a claim, tifdefendant bears the burden of
showing that no claim has been presentdditiges v. United State$04 F.3d 744, 750 (3d Cir.
2005).

A district court should conduct a thrgart analysisvhen considering a Rule 12(b)(6)
motion Malleus v. George641 F.3d 560, 563 (3d Cir. 2011). “First, the court must ‘take note
of the elements a plaintiff must plead to state a claird.”(quotinglgbal, 556 U.Sat
675). Second, the court must accept as true all of a plaintiff'splefided factual allegations
and construe the complaint in the light most favorable to the plaifufivier v. UPMC
Shadyside578 F.3d 203, 210-11 (3d Cir. 2009). But, the court should disregard any conclusory
allegations proffered in the complairitd. Finally, once the welpleaded facts have been
identified and the conclusory allegations ignored, a court must next deterhetigewthe “facts
alleged in the complaint are sufficient to show that plaintiff has a ‘plausible claim fo
relief.” Id. at 211 (quotinggbal, 556 U.S. at 679)This requires more than a mere allegation
of an entitlement to reliefld. “A complaint has to ‘show’ such an entitlement with its
facts.” Id. A claim is only plausible if the facts pleaded allow a ctmreasonably infer that the
defendant is liable for the misconduct allegédl. at 210 (quotinggbal, 556 U.S. at 678)Facts
suggesting the “mere possibility of misconducit fa show that the plaintiff is entitled to

relief. Id. at 211 (quotinggbal, 556 U.S. at 679).



Additionally, “[a]s a general matter, a district court ruling on a motion to dismiss may not
consider matters extraneous to the pleadingisre Burlington Coat Factory Sec. Litigl14
F.3d 1410, 1426 (3d Cir. 1997) (citidgngelastro v. PrudentiaBache Sec., Inc764 F.2d 939,
944 (3d Cir. 1985)). Consideration of such matters generally converts the motion intora moti
for summary judgmentCahill v. City of New Brunswigk99 F. Supp. 2d 464, 470 (D.N.J. 2000)
(citing FED. R.Civ. P.12(b) (“If, on a motion . . . to dismiss for failure of the pleading to state a
claim upon which relief can be granted, matters outside the pleading are gutéseantd not
excluded by the court, the motion shall be treated as one for summary judgment. . . ."”)).

“However, an exception to the general rules is that a docuntegtal toor explicitly
relied upon in the complaint may be considered without converting the motion [to dismiss] into
one for summary judgmentBurlington Coaf 114 F.3d at 1426 (quotations omitteshe also
Winer Family Trust v. Queeb03 F.3d 319, 328 (3d Cir. 2007). Furthermore, a Court may
consider a document not “explicitly” mentioned in the Complaint where theskien“based”
on the document, as a plaintiff “cannot prevent a court from looking at the texts of the decument
on which its claim is based by failing to attach or explicitly cite theButlington Coaf 114
F.3d at 1426.

V. ANALYSIS

Defendant argues thdismissal othe Complaintis necessarynder Rule 12(b)(6)
becaus€l) the Forum Selection Clause in tRental Agreemermnequires Plaintiff to bring its
claims in lowastate court; (2) the damages sought are excluded by the Rental Agreement; and
(3) Defendant is indemnified under the terms of the Rental Agreement. (DockeNént4,
Attach. 1). The Court considers first whether the Forum Selectiors&tathe Rental

Agreement mandates dismissal.



As a general mattea, Rule 12(b)(6) motion is an appropriate means of enforcing a forum
selection clauseSee Saleaara v. Jackson Nat'l Life Ins. C&46 F.3d 289, 298-99 (3d Cir.
2001);TGA Premier Jr. Golf Franchise, LLC v. B P Bevins Golf LNG. 12-4321, 2012 WL
4892861, at *2 (D.N.J. Oct. 12, 201 A laintiff argues, however, that the Rental Agreement’s
Forum Selection Clause does bar Plaintiff from pursuing these particudamsin the
District of New Jersey (Docket Entry No. 17)First, Plaintiff argues that the Rental Agreement
is extraneous to the pleadings and, therefore, not properly considered on a Rule 12(b)(6)
motion? (Id. at 911). Additionally,Plaintiff argueghat the Rental Agreement, by its terms,
applies only to the rental of the concrete forming equipment, not the equipmentis desig
therefore, Plaintiff's claimswhichconcernonly design are not subject to the Forum Selection
Clause (Id. at 1417).

Both arguments require the Courtattcept Plaintiff oremisethat the parties entered
into two separatéransactions- onepertaining to thelesign of the equipment and one pertaining
to the rental of the equipment. The Court, howevierysthe parties’ interactionss a single
businesdransaction In reaching this conclusion, the Court notes that the parties bargained for
one thing — the rental of equipment designed to meet the project’s specificatioms. Thi
conclusion is further supported by the fact that no consideration was apparentiggrovithe
pre-bid designs.

Plaintiff argueghat,afterNJ DOTawardedhe bidto Plaintiff, Plaintiff would have been
permitted to enforce Defendant’s proposal by virtue of Plaintiff's reliance As such,

Plaintiff contends thahe partiespre-bid negotiationgoncerning desigwere, in essence, a

separate transactiotdoweverthis argument overlooks the fact that, after the bid was awarded

2 Specifically, Plaintiff arguethatits claims, which pertain to the design of the equipment, are not bases on th
Rental Ageement, which Plaintiff argues concerns only the rental afgagpment.(Id. at 911). Additionally,
Plaintiff notes thathe Rental Agreement is not mentiorad/where irthe Complaint (Id.).
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to Plaintiff, the parties entereato the RentbAgreementwhich catained the Integration
Clause As such, th€ourtdoes not agree with Plaintifiat the Rental Agreement did not also
incorporatethe partiesprevious negotiations concerning design. Based on this concluszon, t
Court findsthat the Rental Agreementirgegral to Plaintiff's claims and, thereforeay be
properly consideredt this stage. Similarly, the Court finds tRdintiff's claimsare subject to
theRental Agreement’s Forum Selection Clau$éerefore, ¢smissal of the Complaint is
necessary so Plaintiff may-fige its claims in lowa state coyttand it isunnecessary to consider
Defendant’s other arguments concerning damages and indemnification.

V. CONCLUSION

For the foregoing reasons, the Defent&altotion to Dismiss isgranted An appropriate

order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: May 31, 2013

® Plaintiff also argues thaven if“the Rental Agreement forum selection clause applies to all of [Plaihtéises
of action, the Court should decline to dismiss based on the required bgltesti” (Docket Entry No. 17 at 19).
Each of the cases cited by Plaintiff, however, apgliealancing test when deciding whether to transfer between
two federal forums. The Third Circuit has stated that when a forweutal clause specifies a ntederal forum,
“the district court would have no choice but to dismiss the action so it caledénfihe appropriate forum so long
as dismissal would be in the interests of justicedlovaara v. Jackson Nat'l Life Ins. C@46 F.3d 289, 298 (3d
Cir. 2001) (citations omitted). After reviewing the parties’ argumengsCtburt finds no reason wiilye bargained
for Forum Selection Clause of the Rental Agreement should not beesfand this case dismissed.
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