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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NELSON GARCIA,
Civil Action No. 12-7680JAP
Petitioner,
V. : OPINION
CHARLESWARREN, etal.,

Respondents.

PISANO, U.S.D.J.
l. INTRODUCTION
Petitioner is a state prisoner proceeding se with a petition for writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He is challendnizgl998 conviction for first degree murder and
third degree possession of a weapon for arawiull purpose. He was sentenced to life
imprisonment with thirty-year parole ineligibilit For the reasons that follow, it appears from
review of the petition that his petition mée time-barred pursuant to 28 U.S.C. § 2244(d).
Accordingly, petitioner will be ordered to shavause why his habeas petition should not be
dismissed as time-barred.
1. BACKGROUND
Petitioner was sentenced in the Super@ourt of New Jersey, Ocean County on
December 18, 1998.Se Dkt. No. 1 at p. 2 (“Habeas Petiti”).) Petitioner appealed, and the
Superior Court of New Jersey, Appellatevidion, affirmed the conviction on May 30, 2002.

(Seeid. at p. 2-3.) Petitioner’s petition for cditation to the New Jersey Supreme Court was

! While the statute of limitations is an affirmative defersse,Robinson v. Johnson, 313 F.3d

128, 134 (3d Cir. 2002), a district coustpermitted to ensider the issusua sponte but must
accord petitioner fair notice and an opportunity to present his position on the time bar if the
record shows that the petition is untimefee Day v. McDonough, 547 U.S. 198, 209 (2006).
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denied on September 25, 200&e New Jersey v. Garcia, (“Garcial”), 174 N.J. 366, 807 A.2d
197 (2002). Petitioner does not indiedhat he filed a petition for wrof certiorarito the United
States Supreme Couwn his direct appeal.

On June 21, 2005, petitionetel a post-conviction relief péion in the New Jersey
Superior Court.See Satev. Garcia, (“Garciall”), 2011 WL 691849, at *2 (N.J. Super. Ct. App.
Div. Mar. 1, 2011} The Superior Court denied reliefi June 27, 2005 due to untimelineSee
id. The matter was subsequentigmanded back to the Suje Court by the Appellate
Division. See id. Thereafter, on March 7, 2008, thep8tior Court again denied the post-
conviction relief petition on March 7, 2008 due to untimelineSee id. at *3. On March 1,
2011, the New Jersey Superior Court, Afgie Division affirmed the denial.See id. at *4.
Petitioner’s petition for certification to the Nelersey Supreme Court was denied on September
9, 2011. See Satev. Garcia, (“Garcialll”) 208 N.J. 337, 27 A.2d 950 (2011).

Petitioner filed his petition for writ of habeas corpus on November 27, 20Afer
being advised of his rights pursuantMason v. Myers, 208 F.3d 414 (3d Cir. 2000), petitioner

indicated that he wanted his gigtn to be ruled on as filed S¢e Dkt. No. 3.)

2 This opinion uses the dates of petitioneratestcourt filings as stated by the New Jersey
Superior Court, Appellate Division on petiter's post-conviction relief petition iGarcia Il
when petitioner does not includeem in the instant petition.See Southern Cross Overseas
Agencies v. Wah Kwong Shipping Group Ltd., 181 F.3d 410, 413 (3d Cir. 1999) (taking judicial
notice of a judicial opinion aa matter of publicecord and as a document on which plaintiff
relies on in the complaint). Nevertheless, patigir is free to contest these dates with proof to
the contrary in any responsethe order to show cause.

% Pursuant to the prisonémailbox rule,” petitione's habeas petition is @ened filed on the date
he delivered it to pran officials for mailing. See Houston v. Lack, 487 U.S. 266, 270-71 (1988).
When the court is unable to determine the exiate that a prisondranded his petition to a
prison official for mailing, it will look to the gned and dated certification of the petitiofee
Henderson v. Frank, 155 F.3d 159, 163-64 (3d Cir. 1988) (usdaie prisoner signed petition as
date he handed it to prison officials for mailinigaples v. Warren, Civ. No. 12-933, 2012 WL
1344828, at *1 n. 2 (D.N.J. Apr. 16, 2012) (“Oftendsnwhen the court is unable to determine
the exact date that a petitioner handed his petiid prison officials for mailing, it will look to
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[11.  STATUTE OF LIMITATIONSANALYSIS
As previously stated, petitioner is at& prisoner proceeding with a habeas
petition pursuant to 28 U.S.C. § 2254. The stat@itemitations period for the instant petition is
set forth in 28 U.S.C. § 2244(dhich states in relevant part:
(1) A 1-year period of limitation shadipply to an application for a
writ of habeas corpus by a person in custody pursuant to a
judgment of a State court. Thmnitation period shall run from the
latest of —
(A) the date on which the judgmedrgcame final by the conclusion
of direct review or the expiratn of the time for seeking such
review;
(2) The time during which a properhidd application for State post-
conviction or other caditeral review with respect to the pertinent
judgment or claim is pending shall not be counted toward any
period of limitation under this subsection.
Therefore, pursuant to the applicable statute of limitations provision, evaluating the timeliness of
the instant petition first requires a determioiatof when petitioner's state court judgment
became final. The judgment is determined tdih& by the conclusion of direct review, or the
expiration of time for seeking such reviewcliding the ninety-day period for filing a petition
for writ of certiorari in the United States Supreme Code Swartz v. Meyers, 204 F.3d 417,
419 (3d Cir. 2000)Morris v. Horn, 187 F.3d 333, 337 n.1 (3d Cir. 1999) (noting that state
supreme court’'s decision became final after nirtetys because the time for seeking certiorari
expired).
The statute of limitations is statutorily tolleldring the time in which properly filed state
post-conviction relief petition is pendingsee 28 U.S.C. § 2244(d)(2). The Third Circuit has
explained that:

A prisoner’s application for statmllateral review is “properly
filed’ when its delivery and accemce are in compliance with the

the signed and dated certificatiohthe petition.”). In this caseetitioner signed and dated his
petition on November 27, 2012.



applicable laws and rules governing filingsftuz v. Bennett,

531 U.S. 4, 8 (2000) (emphasis omitted), including “time limits, no

matter their form,’Pace v. DiGuglielmo, 544 U.S. 408, 417

(2005). Thus, if a state court detenes that an application is

untimely, “that [is] the end of the matter’ for purposes of statutory

tolling of AEDPA'’s limitation periodjd. at 414 (quotingarey v.

Saffold, 536 U.S. 214, 226 (2002)), “regardless of whether it also

addressed the merits of the clamnwhether its timeliness ruling

was ‘entangled’ with the merits[,ICarey, 536 U.S. at 226. But if

a state court fails to rule cleary the timeliness of an application,

a federal court “must . . . determine what the state courts would

have held in respect to timelines&Vans v. Chavis, 546 U.S. 189,

198 (2006).
Jenkins v. Superintendent of Laurel Highlands, 705 F.3d 80, 85-86 (3d Cir. 2013). Furthermore,
“the time during which a state prisoner may Blepetition for writ of certiorari in the United
States Supreme Court from the denial of hadespost-conviction petdn does not toll the one-
year statute of limitations under 28 U.S.C. § 2244(d)(3dkes v. Dist. Attorney of the Cnty. of
Phila., 247 F.3d 539, 542 (3d Cir. 2001).

In this case, petitioner’state court judgment becarfieal on December 24, 2002, or
ninety days after the New Jersey SupremeurC denied certification on direct appeal.
Accordingly, unless the statute of limitations t@led, the applicable statute of limitations
expired a year later in December 2003.

Petitioner did not file his postenviction relief petition in tt New Jersey Superior Court

until June of 2005, well after the statute ahitiations expired in December 2003. Thus, it

appears that statutory tolling will not make the petition tinfel§ee Long v. Wilson, 393 F.3d

* Additionally, it is worth noting that petitioneildd the instant habeas petition more than one
year after the New Jersey Supreme Court etbmertification on peibner’s post-conviction
relief petition. See Siokes, 247 F.3d at 542 (statirthat the time for petitiner to seek certiorari
from the United States Supreme Court on a postaction relief petition does not toll the statute
of limitations). Thus, even His statute of limitations waslled through September 9, 2011, his
November 27, 2012 federal habeas pmiistill appears to be untimely.
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390, 394-95 (3d Cir. 2004) (state post-convictidrefgetition had no effect on tolling because
the limitations period had alrdg run when it was filed).

Before this Court dismisses the actias time-barred, petitioner will be given an
opportunity to address the issuetbé timeliness of his petitionSee Day, 547 U.S. at 209-10
(holding that district courts are permitted to considga sponte the timeliness of a state
prisoner’s habeas petition but stuaccord the parties fair nai@nd an opportunity to present
their positions).

Petitioner may be able to overcome the tipae if he can show a basis for equitable
tolling. The Supreme Court has stated that,eipglrally, a litigahseeking equitable tolling [of
the AEDPA statute of limitations] beattse burden of estéibhing two elements(1) that he has
been pursuing his rights diligently, and (2) tlsaime extraordinary circumstance stood in his
way.” Pacev. DiGuglielmo, 544 U.S. 408, 418 (2005%e also Jenkins, 705 F.3d at 89. There
are no bright lines in determining whether equitable tolling is warrar@ssiPabon v. Mahanoy,
654 F.3d 385, 399 (3d Cir. 2011). In determining \Wwheequitable tollings appropriate, “the
particular circumstances of each petitioner must be taken into acceeatit.,, and each
decision made a case-by-case basse Holland v. Florida, _ U.S. , 130 S. Ct. 2549, 2563
(2010). The Third Circuit has explained that “kghle tolling is appropriate when principles of
equity would make rigid applit@an of a limitation period unfai but that a court should be
sparing in its use of the doctrineRoss v. Varano, 712 F.3d 784 (3d Cir. 2013) (citirigabon,
654 F.3d at 399onesv. Morton, 195 F.3d 153, 159 (3d Cir. 1999)).

With respect to the diligence that is nesary for equitable tolig, the Third Circuit has
stated that:

The diligence required for equitabtolling purposess reasonable
diligence, not maximum, extremeor exceptional diligence.



Holland, 130 S. Ct. at 2565. “This obligation does not pertain

solely to the filing of the federdhabeas petition, rather it is an

obligation that exists during thenoed appellant is exhausting state

court remedies as well.LaCava v. Kyler, 398 F.3d 271, 277 (3d

Cir. 2005) . . . . The fact thatpetitioner is proceeding pro se does

not insulate him from the “reasable diligence” inquiry and his

lack of legal knowledge or leb#araining does not alone justify

equitable tolling. See Brown v. Shannon, 322 F.3d 768, 774 (3d

Cir. 2003).
Ross, 712 F.3d 784. Extraordinary circumstancesy be found where (1) the petitioner has
been actively misled; (2) the petitioner hassome extraordinary way been prevented from
asserting his rights; or (3) whetlge petitioner has timely asserted rights in the wrong forum.
See Fahy v. Horn, 240 F.3d 239, 244 (3d Cir. 2001) (citidgnes v. Morton, 195 F.3d 153, 159
(3d Cir. 1999). However, “[ijmon-capital cases, attorney eafroniscalculation, inadequate
research, or other mistakes have not beendfdonrise to the ‘extraordinary’ circumstances
required for equitable tolling.1d. (citations omitted). Petitioner can attempt to show that he is
entitled to statutory and/or edaible tolling thereby making thegtant habeas petition timely in
his response to the onmd® show cause.

V. CONCLUSION
Because the court finds that the instant habetison may be subject to dismissal due to

its untimeliness, the Court will order petitioner show cause why his petition should not be

dismissed as untimely. An appropriate order follows.

DATED: May 20, 2013 /sl Joel A. Pisano
DEL A. PISANO, U.S.D.J.




