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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CARLOS POSADA
Civil Action No. 13-289B8RM
Pettioner,
V. : OPINION
CHARLESWARREN, JR,

Respondent.

MARTINOTTI, DISTRICT JUDGE

Before this Court is Petition for a Writ 6 Habeas Corpus, pursuant to 28 U.S.C. § 2254,
submitted byPetitionerCarlos Posad@‘Petitionef), a prisoner confined dtiew Jersey State
Prison in TrentonNew Jersewat the time of filing (Dkt. No. 1) For the reasons stateélow,
thePetitionis DENIED.
|. BACKGROUND

This Court, affording the state cowfactual determinations the appropriate defereseee,
28 U.S.C .8 2254(e)(13, will recount salient portions difie recitation of facts as set forth tie
New Jersey Superi@ourt, Appellate Division

Defendants wife was the victim of the homicide. He killed her on

February 11, 2000. At the time, they were separated, and his wife
had obtained a restraining order under the Prevention of Domestic

1 Pursuant to 28 U.S.®.2254(e)(1), [i] n a proceeding instituted by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State courtreatieteoh

a factual issue made by a State court shall be presumed to be correct. The applidauestiad
burden of rebutting the presumption of correctness by clear and convincing evidence.”

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2013cv00289/283852/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2013cv00289/283852/13/
https://dockets.justia.com/

Violence Act, N.J.S.A. 2C:258.7 to -35. According to the factual
basis defendant provided at the time of his guilty plea, he went to
his wife¢ s home to commit suicide. After he arrived, an altercation
ensued, and he stabbed his wife with his knife multiple times in the
chest and thenabbed himself.

Sate v. Posada, No. A-089410T4, 2012 WL 638478, at *1 (N.J. Super. Ct. App. Div. Feb. 28,
2012).

On postconviction relief (PCR’) review, he Appellate Division summarized the
somewhat complicated procedural history of Petitimease.

Pursuant to an agreement with the State, defendant pled guilty to
possession of a weapon with unlawful purpose, N.J.S.A. 2€,39
and aggravated manslaughter, N.J.S.A. 2&1a(1), a crime of the
first degree subject to a term of imprisonmenwaen ten and thirty
years, N.J.S.A. 2C:Hic, and to terms of parole ineligibility and
supervision mandated by the No Early Release Act (NERA),
N.J.S.A. 2C:437.2. In return, the State agreed to seek amendment
of the count of the indictment charging defendant with murder and
dismissal of the counts charging defendant with unlawful possession
of a weapon, N.J.S.A. 2C:39d, and violation of a restraining
order, N.J.S.A. 2C:2®. Defendant entered his guilty plea on
August 14, 2001.

On November 7, 2001, the judge merged defendamnvictions

and sentenced him to a thiygar term of imprisonment, with the
periods of parole ineligibility and supervision required by NERA.
We affirmed his sentence on an appeal argued in accordance with
Rule 2:9-11, and the Supreme Court denied deferidgrdtition for
certification.Satev. Posada, 183 N.J. 214 (2005). Subsequently, on
defendant motion for reconsideration, the Supreme Court
remanded for resentencing in conformity witiate v. Natale, 184

N.J. 458 (2005)Sate v. Posada, 185 N.J. 384 (2005).

On February 24, 2006, defendant was sentenced to the same
sentence on remand. On April 29, 2008, we affirmed that sentence
on an appeal heard pursuant to Rule-219 The Supreme Court
again denied certificatiorstate v. Posada, 196 N.J. 462 (2008).

Defendant filed this petition for pesbnviction relief with the trial
court on May 18, 2006, which was after his resentencing and before

2



resolution of his appeal from that determination. The petition,
through which defendant sought to vacate his guilty plea and also
relief on a claim of ineffective assistance of counsel, was timely
filed. R. 3:2212. On October 2, 2006, the trial court entered an
order permitting defendant to pursue the claims after his appeal was
final.

Defendant renewed his applications following denial of his last
petition for certification. After hearing argument, the judge denied
defendant requests for relief for reasons stated in a comprehensive
oral decision delivered on April 5, 2010.

Id. The Appellate Division denied PCR reliédi,, and the New Jersey Supreme Court denied the
petition for certificationSate v. Posada, 50 A.3d 41 (N.J. 2012)

On January 13, 2013, Petitioner filed the instant habeas petitldkt. No. 1.) He raises
the following grounds for relief:

GROUND ONE:PETITIONER WAS INCOMPETENT AT THE
TIME HE ENTERED HISGUILTY PLEA AND THE COURT,
PROSECUDR AND DEFENSE COUNSEIALLOWED HIM
TO PROCEED WITHOUT ENSURING THE VALIDITY OF
THAT PLEA, DEPRIVING HM OF HIS SUBSTANTIVE RIGAT
TO DUEPROCESS

GROUND TWO: PETITIONER WAS DENIED EFFECTIVE
ASSISTANCE FROMCOUNSEL IN CONTRAVENTION OF
HIS RIGHTS GUARANTEEDUNDER, BOTH, THE UNITED
STATES CONSTITUTION AND NEW JERSEY
CONSTITUTION.

GROUND THREE:PETITIONERS GUILTY PLEA WAS NOT
KNOWINGLY OR VOLUNTARILY ENTERED BECAUSE HE
DID NOT HAVE A CORRECT UNDERSTANDING OF THE
ELEMENTS AND PENAL CONSEQUENCES OF THE
CHARGES, THERE WAS NOT ASUFFICIENT FACTUAL
BASIS, THE PLEA WAS OBTAINEDIN VIOLATION OF DUE
PROCESS AND THEEBY INVAL ID.

GROUND FOUR:THE FAILURE OF TRIAL COUNSEL TO
FULLY INVESTIGATE PETITIONERS STATE OF MIND AT
THE TIME OF THE INCIDENT, THE FAILURE TO PRESENT
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EVIDENCE ESTABLISHING PETITIONERS ABILITY TO
ENTER A VALID PLEA OF GUILTY DESPITE THE AMOUNT
OF MEDICATIONS HE WAS TAKING AT THAT TIME, AND
THE FAILURE TO FULLY AND TRUTHFULLY TELL
PETITIONER THE TERMS OF THEPLEA BARGAIN,
RESULTED IN A COERCED PLEA OF GUILTY. ASUCH, A
HEARING WAS REQUIRED TO DETERMINE WHY
COUNSEL DID NOT INVESTIGATE POSSIBLEDEFENSES
AND WHY PETITIONER ASSERTS THAT HE WAS TOLD
THAT HE WOULD BE SENTENCED TO A LESSER
SENTENCE DUE TO HIS EXTREME MENTAL ILLNESS, AS
WHAT APPEARS IN THE RECORD IS A VIOLATION OF
PETITIONERS CONSTITUTIONAL RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL

(Dkt. No. 1at10-19(capitalization in original).
II.LEGAL STANDARD

As amended by the Antiterrorism and Effective Death Penalty Act of T@DPA"),
28 U.S.C. § 2254 provides, in pertinent part:

(a) The Supreme CourtJastice thereof, a circuit judge, or a district
court shall entertain an application for a writ of habeas corpus in
behalf of a person in custody pursuant to the judgment of a State
court only on the ground that he is in custody in violation of the
Constiution or laws or treaties of the United States.

(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated amdiniés
in State court proceedings unless the adjudication of the-elaim

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States;

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding . .



28 U.S.C. § 2254,

“§ 2254 sets several limits on the power of a federal court to grant an applicagonrfor
of habeas corpus on behalf of a state prisbn&ullen v. Pinholster, 563 U.S. 170, 18(2011)
Glenn v. Wynder, 743 F.3d 402, 406 (3d Cir. 2014 Section 2254(a) permits a court to entertain
only claims alleging that a person is in state custaadlyiolation of the Constitution or laws or
treaties of the United Statés.Id.

A federal courts authority to grant habeas relief is further limitecewla stateaurt has
adjudicated petitiones federal claim on the meritsSee 28 U.S.C.§ 2254(d)?> If a claim has
been adjudicated on the merits in state court proceedings, this Court “has no authssityg the
writ of habeascorpus unless the [state coaitdecision‘was contrary to, or involved an
unreasonable application of, clearly established Federal Law, as detebyithe Supreme Court
of the United State'spr ‘was based on an unreasonable determination of theridabt of the
evidence presented in the State court proceedinBarker v. Matthews, 132 S.Ct. 2148, 2151
(2012) (quoting 28 U.S.& 2254(d)). However, whefthe state court has not reached the merits
of a claim thereafter presented to a federedldas court, the deferential standards provided by
AEDPA ... do not apply. Lewis, 581 F.3d at 100 (quotingppel v. Horn, 250 F.3d 203, 210

(3d Cir. 2001)).

2“[A] claim has beenadjudicated on the merits in State court proceedingen a state court has
made a decision that finally resolves the claim based on its substance, natcedaal, or other,
ground.” Lewisv.Horn, 581 F.3d 92, 100 (3d Cir. 2009) (quotiffgomasv. Horn, 570 F.3d 105,
117 (3d Cir. 2009)).“Section 2254(d) applies even whereréhbas been a summary deriial.
Pinholster, 563 U.S.at 187. “In these circumstances, [petitioner] can satisfy' thrkeasonable
application prong of8 2254(d)(1) only by showing thathere was no reasonable bas® the
[state couris] decision’. Id. (quotingHarrington v. Richter, 562 U.S. 86, 982011); see also
Johnson v. Williams, 133 S.Ct. 10882013) (“When a state court rejects a federal claim without
expressly addressing that claim, a federal habeas mustt presume that the federal claim was
adjudicated on the meritsbut that presumption can in sommitied circumstances be rebuttied
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A court begins the analysis und@R254(d)(1) by determining the relevant law clearly
estallished by the Supreme CourtSee Yarborough v. Alvarado, 541 U.S. 652, 660 (2004).
Clearly established lawwrefers to the holdings, as opposed to the dicta, of [the SupremesTourt
decisions as of the time of the relevant statert decisiori. Williamsv. Taylor, 529 U.S. 362,
412 (2000). A court must look féthe governing legal principle or principles set forth by the
Supreme Court at the time the state court renders its detislarckyer v. Andrade, 538 U.S. 63,
71-72 (2003). “[C]ircuit precedent does not constitutelearly established Federal law, as
determined by the Supreme Coufand] therefore cannot form the basis for habeas relief under
AEDPA." Parker, 132 S.Ct. at 2155 (quoting 28 U.S.C. § 2254(d)(1)).

A decision is “contary td' a Supreme Court holding within 28 U.S.C. § 2254(d)(1), if the
state court applies a rule tHatontradicts the governing law set forth in [the Supreme CGjurt
cases or if it “confronts a set of facts that are materially indistinguishable frdecision of [the
Supreme Court] and nevertheless arrives at a [different résil¥i]liams, 529 U.S. at 4056.
Under the" unreasonable applicatioolause o 2254(d)(1), a federal habeas court may grant the
writ if the state court identifies thadrrect governing legal prciple from [the Supreme CouUsi
decisions but unreasonably applies that principle to the facts of the prssoas€. Williams,

529 U.S. at 413. However, unde2254(d)(1), an unreasonable application of federal law is
different from an incorrect application of federal lawHarrington v. Richter, 562 U.S.at 101
(quoting Williams, 529 U.S. at410). “If this standard is difficult to meetand it is—that is
because it was meant to beBurt v. Titlow, 134 S.Ct 10, 16 013 (citations and internal
quotation marks omitted). The petitioner carries the burden of proof, and reviemg 22t (d)

is limited to the record that was before the statetdbiat adjudicated the claim dhe merits.



Pinholster, 563 U.Sat 181.
[11. DECISION
A. Competency at PleaHearing (Ground One)

In his first ground for relief, Petitioner argues that he was incompetent atene
entered his guilty plea in state court because hawmaear the influence of ‘aaumber of powerful
psychotropic medications that were being administered to him by and througlagtsits as
treatment for his mental illness.(Dkt. No. 1.912(a)(1).) Petitioner raised this issue in his PCR
petition,where it was denied. Specificalhhe PCR courheldthat:

[T]he defendanknowingly, voluntarily, and intelligently entered
into the plea agreement.

The defendant has failed to produce @&wdence to support his
assertion that he was under tilfuence of prescription drugs,
which altered hisability to think and give knowing and voluntary
consent. Mr. Posada simply asserts that he was umeléications
and thats according to his certificatio®aragraph 21. However,
the specific medicationtsavenot been identified.

Mr. Posada has provided the court with medical records, which
purport to show a lisbf medications that Mr. Posada was taking.
However, thesaecords are partly indecipherable and mnclear
whether these medications werenere being taken dhe time of

the plea.

The medication orders cover a period of timethe year 2000.
Records have not been provided tloe time period at or about the
time of the plea, whicloccurred in August of 2001. Further, the
Court noteghat tre defendant has not provided an expert report or
any type of certifications which details tlmedications he was
taking or how they affected hjisgdgment. Likewise, Mr. Posada, in
his certification,has not set forth specific medications that he was
taking or that- how they may have affected him.

In short, Mr. Posada allegations oimpaired judgment due to
prescription medicine argague,conclusory, and speculative, and
not supportedby the proofs.



Moreover, the transcripts of the plea aemtencig reflect that Mr.

Posada-- reflect Mr. Posada continued understanding of the

proceedings. The transcript indicates that Mr. Posada was able to

articulate yes and no answers and that he resp@apugedpriately to

guestions posed to him.

Further, thedefendant-- or further, therecord reflects that Mr.

Posada understood the proceedings. Moreover, the Court expressly

found thatthe defendant,admitted that he has stabbed his veifel

that it caused her death and that he knows Ipéed guilty to

aggravated manslaughter in the firstegree;, and thats the

transcript, Page 11, at Judge Bozonsltaking of the plea.

Accordingly, this Court finds that th@éefendant fails to establish

that he was under thafluence of prescription medicine, whic

impaired hisability to appreciate the proceedings, and therefore,

concludes that the defendant knowingly, voluntarilgnd

intelligently entered into the plea.
(Answer Petfor Writ of Habeas Comps Ex.5T, Tr. of PostConviction Relief Mot, Apr. 5, 2010
(Dkt. No. 832) at 25:4-27:5.) On appeal, the Appellate Division affirmed &ubstantially the
reasons stated lilge PCR court. Posada, 2012 WL 638478, at *4.

To be competent to plead guilty or stand trial, a defendant must Hau#iaient present
ability to consult with his lawyer with a reasonable degree of rational uaddnstf and must
possessa rational as well as factual understanding of the proegedigainst him. Taylor v.
Horn, 504 F.3d 416, 4381 (3d Cir. 2007])citing Dusky v. United Sates, 362 U.S. 4021960)
andDrope V. Missouri, 420 U.S. 162, 1772 (1975) (fA] person whose mental condition is such
that helacks the capacity to understand the nature and object of the proceedings agaitest hi
consult with counsel, and to assist in preparing his defense may not be sulgectewit)).
“[Clompetency is a state court factual finding that, if supported by thelrés@resumed crect.

Implicit factual findings are presumed correct ung@254(e)(1) to the same erteas express



factual findings. Thus, here, the state countplicit and explicit factual findings th§petitioner]
was competent are presumed correct, urjfestgioner]can rebut the presumption of correctness
by clear and convincing evidente.Taylor, 504 F.3dcat 433(internal citations omitted).

Here, Petitioner did not raise arsgues regarding his competenail he filed his PCR
petition. He rests his entire incompetency argument on the fact that he was allegedly takin
medicationat the time of his plea hearing. However, as properly found by the PCR court,
Petitioner presented no evidence to supporaliegation that he waaking medication at the time
of his plea. As the state court also found, the records provided, including the report esba,Ri
do not address the medication issue at the tirtteelea hearing, only the tiperiod surrounding
the murdet There is simply nothing in the record to indicate that Petitioner was incapable of
“consultingwith his lawyer with a reasonable degree of rational understénalipr that he did
not posses$a rational as well as factual undemding of the proceedings against hinlThe
Court finds that the state colstadjudication of this claim did not resuita decision that was
contrary to, or involved an unreasonable application of, clearly established |IHesleras
determined by th Supreme Court of the United States;esultin a decision that was based on an
unreasonable determination of the facts in light of the evidence presentesl $tatk court
proceeding.

B. Ineffective Assistance of Counsel (Ground Two)

Petitioner alleges that trial counsel was ineffective in the following ways: &) s

! Moreover, even if he was on medicatiduring the plea hearing, the takinmedications in
itself does not show #t he was mentally incompeteBee Laynev. Moore, 90 F. Appx 418, 423
(3d Cir. 2004) Sheley v. Sngletary, 955 F.2d 1434, 1439 (11th CIi992) (concluding that‘dare
allegation of the level of psychotropic drugs administered to petitioner leaftgeng his pleais

not sufficient to demonstrate incompetence to enter a plea).
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improperly informed Petitioner thhtscharge oPossession of a Weapon for an Unlawful Purpose
was a second degree offense and carried a possible term of tenaye®), she improperly
informed Petitioner as to the elements and mandatory period of parole ingjiddrikiggravated
manslaughtef. (Dkt. No. 1 112(a).)

Petitioner raised this claim in his PCR petition, where it was denied by the court:

Further, the Court finds that the defendameffective assistance
of counsel claim, grounded ithhe assertion that defenseunsel
failed to explainthe consequences of his plea, is without merit.

The record indicates that at the plesaring, Ms. Kay advised Mr.
Posada of the monetafipes, and thas at Page 5 of the transcript.
That hewill be required to serve 85 percent of his sentdrefere
he becomes eligible for parole, tisait Page 8.

And that the prosecutor has agreeddoommend to & judge a
sentence of 30 years in Ne&@rsey State Prison, thaat Page 6. In
fact, counsel advised Mr. Posada that on a 30 year sentkace,
would have parole ineligibility of 25 years andhénths, athat s at
Page 9.

The record also reflects that Mr. Posada slaswn a copy of the
plea form and that he signed andialed same. The supplemental
plea form clearlyndicates that parole ineligibility is 25 years and 6
months.

Further, Mr.-- Mr. Posada indicated that rame forced him or
threatenedhim to sign the plea fornthats at Page 4. And that he
was satisfied with thadvice he received from Ms. Kay and that he
did not have any questions concerning the plea stiRage 8.

2 Petitioner also allegehat counsel failed to conduct any fri@al investigation of law or facts.
(Dkt. No. 1912(a)(12).) To support this ground, Petitioner states only that counsel failed to
ascertain the essentelements and penal consequences for the crimes to which she advised him
to plead guilty. Id.) This appears to be simply a restatement of the other two ineffective
assistance claims, but to the extent it is not, it is clear that counsel did coracict a prérial
investigation othe law and facts, as evidendmdthe expert report she presented to the court from
Dr. Riestra regarding Petitiorisrmental stateand the arguments she made during sentencing.
(Answer Pet. for Writ of Habeas Corpus, EX, Zr. of Proceedings Sentence, Nov.7, 2001 (Dkt.
No. 8-29) at 4:20-7:17.)Petitioner is not entitled to relief on this ground.
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It should also be noted that at the plea, Fosada did have the
services of a court appointederpreter.

As the record clearly demonstrates ttaiinsel walked through the
plea agreement with thelefendant and advised him of the
consequences of the plea of guilty. The Court finds that Mr. Posada
hasfailed to demortsate that counse performance wageficient.
It should also be noted that Mr. Posadelaim that he did not
consult with counsel before hidea lacks merit. The recordsthe
record in thiscase reflects that Ms. Kay, according to the vistor
visitor log records from the Morris County Correctioiacility,
that Ms. Kay visited Mr. Posada at least tiemes prior to the plea
on August 14th, 2001, and thahleast two other times prior to the
sentence oNovember 7th, 2001.
(Dkt. No. 832 at 27:6-28:24.) On appeal, the Appellate Division affirmed frbstantially the
reasons stated lilge PCR court. Posada, 2012 WL 638478, at *4.

The Sixth Amendment, applicable to statdsough the Due Process Clause of the
Fourteenth Amendment, guarantees the accus€digie . . . to have the AssistanceCounsel
for his defensé. U.S. Const. amend. VI. Theght to counsel is the right to the effective
assistance of counsel, and counsel can deprive a defendant of the right by faindgtadequate
legal assistance.See Strickland v. Washington, 466 U.S. 668, 686 (1984).

A claim that counsét assistace was so defective as to require reversal of a conviction has
two components, both of which must be satisfiggke Srickland, 466 U.S. at 687. First, the
defendant must‘show that counse representation fell below an objective standard of
reasonableess. Id. at 68788. “[Clounsel should bestrongly presumed to have rendered

adequate assistance and made all significant decisions in the exercise of regaafesdional

judgment” Pinholster, 563 U.S. at 18€iting Strickland, 466 U.S. at 690 “To overcome that
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presumption, a defendant must show that counsel failed toeasionabl[y] considering all the
circumstances. Id. (citing Strickland, 466 U.S. at 688).

Further, & convicted defendant making a claim of ineffective assistanst ientify the
acts or omissions of counsel that are alleged not to have been the result of regsofegdional
judgment.” Strickland, 466 U.S. at 690. The court must then determine whether, in light of all
the circumstances at the time, the idiedi errors were so serious that they were outside the wide
range of professionally competent assistanteb.

To satisfy the prejudice prong, the defendant must show“thate is a reasonable
probability that, absent the errors, the factfinder would have had a reasonable dpedttirrg
guilt.” 1d. at 695. *“Itis not enoughto show that the errors had some conceivable effect on the
outcome of the proceedihg. . Counsel errors must beso serious as to deprive the defendant
of a fair trial, a tial whose result is reliable. Richter, 562 U.S.at 104 (citing Strickland, 466
U.S. at 687). As the Supreme Court explained,

In making this determination, a court hearing an ineffectiveness
claim must consider the totality of the evidence before the judge or
jury. Some of the factual findings will have been unaffected by the

errors, and factual findings that were affected will have been affected
in different ways. Some errors will have had a pervasive effect on the
inferences to be drawn from the evidence, altering the entire
evidentiary picture, and some will have had an isolated, trivial effect.

Moreover, a verdict or conclusion only weakly supported by the

record is more likely to have been affected by errors than one with
overwhelming record support. Taking the unaffected findings as a
given, and taking due account of the effect of the errors on the
remaining findings, a court making the prejudice inquiry must ask if

the defendant has met the burden of showing that the decision
reached would reasonably likely have been different absent the

errors.

Srickland, 466 U.S. at 695-96.
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In the context of a guilty plea, the prejudice prong of the test requires angtithat there
is a reasonable probability that, but for coursselrors, he would not have pleaded guilty and
would have insisted on going to trial.Hill v. Lockhart, 474 U.S. 52, 591985). Such a showing
requires‘more than a bare allegatiothat the defendant would have gone to tri&e Parry v.
Rosemeyer, 64 F.3d 110, 118 (3d Cit995), superseded by statute on other grounds as recognized
in Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cin996). Rather, a defendant must show that a
decision to proceed to tridwould have been rational under the circumstahceRadilla v.
Kentucky, 559 U.S. 356, 372 (2010).

The Supreme Court instructs that a court need not address both components of an
ineffective assistance claifif the defendant makes an insufficient showing on"ong&rickland,
466 U.S. at 697.“If it is easier to dispose of an ineffectivenet@m on the ground of lack of
sufficient prejudice, which we expect will often be so, that course should be followdd.”

Here, Petitioner alleges that his counsel incorrectly advised him #éte®wcharge of
Possession of a Weapon for Unlawful Purpose. Specifitabguséetitioner only had a kie,
his charge of Unlawful Possession of a Weapon pursuant to N.J.S.A-2@)3%hould have been
considered #hird degree crime. Instead he was improperly chargedth, and pled guilty tpa
second degree unlawful weapon charge, which only apphes the weapon is a firearmAs
conceded by Respondent, it appears that counsel, the state and the court incorrgetlyarith
allowed Petitioner to plead guilty,ta second degree charge with regard to the possession of the
knife. However, as alsoorrectlystated by Respondent, Petitioner has not alleged that he would
not have pled guilty to the charges and insisted on going tchadithe been aware of that the

unlawful weapon charge was a third degree, not second degree offesesdill, 474 U.Sat59.
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Norwould it have been rational to reject the plea offer and insist on going td tin@lpgossession

of the weapon charge was third degree instead of second deggePadilla, 559 U.S.at 372

It is indisputable that Petitioner stabbed his wife to death and the primary purpibsepbéa
bargain was to reduce his charge of first degree murdaggoavated manslaughter. The
relatively minorchange from a second degree crime to a third degree tor the weapon charge
would not makea decision toreject the plea offer ando to trial a rational oneespecially
considering the fact that merger of the weapon charge with the manslaughterwhartkely
and in fact occurred.Because Petitiondnas not established that but for courséailure to
properly advisenim that the weapon charge should have been third degree instead of second
degree, heauld have rationally rejected the plea offer and insisted on going to trial, halefas re
is denied on this ground.

Petitioners claim regarding counsseladvice on the manslaughter charge is also without
merit. As found by the PCR court, counsel propadvised Petitioner thgiursuant to New
Jerseys No Early Release Act, N.J.S.2C:43-7.2 he must serve 85 percent of his 30 year
sentencdor aggravated manslaughter before he will be eligible for par@kt. No. 832 at
27:12-28:1.) This amounts to a mandatory period of'‘2years before Petitionevill be eligible
for parole, as counsahd the plea formproperly informed him. 1¢.)

It appears that Petitioner is arguing that bec#usaggravated manslaughtatutestates
that the possible term of imprisonment ranges fi@years ta30 years,see N.J.S.A. 2C:134(c),
counsel should have informed him that kheestpossible mandatory minimum for an aggravated

manslaughter charge was oBly2years(i.e. 85percent of d0year sentence) Even if the Court
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were to accept Petitiorismproposition that counsel should have informed him of pleasibility 3
Petitioner has not shown that but fmunsels “mistakeri advice,a decision to proceed to trial
“would have been rational under the circumstanceRddilla, 559 U.S.at 372. Specifically,if
Petitioner rejected the plea agreement amedt to trial, he faced a first degree murder charge
carrying a sentencef 30 years to life, with a mandatory period of 30 years parole ineligibility.
Pursuant to thelea agreemertf a reduced charge aiggravated manslaughteéhe maximum
sentence he faced was 30 years, with 25 %2 years of parole ineligibility unclear how the
knowledge that a manslaughter charge possibly carried only a 10 year semtemtehave
affected Petitioner’s decisi@incehe hadalreadydecided to plead guilty to that chamgenwhen
he thought it possibly carried a 30 ysantence. Certainly, if he was willing to plead guilty when
the possible sentence was 30 years, he would haveaddag to plead guilty if he thought the
lowest sentence was 10 yearBecause Petitioner has not established that but for cosifesigire
to advise him as tthelowestsentencing exposure under thanslaughter statit he would have
rejected, or could havationally rejectegthe plea offer and insisted on going to trial, habeas relief
is denied on this ground.
C. Factual Basisfor Guilty Plea (Ground Three)

Most of the arguments contained in Ground Three of the Pe#ites restatement of his
claims in Ground Two. The only new arguménthat his due process rights were violated
because there waw factual basis for his guilty plda aggravated manslaughteHowever,

pursuant to 28 U.S.®& 2254, fi] n a proceeding instituted by an application for a writ of habeas

3 While Petitioner is correct that the aggravated manslaughter statute dedisattatsentence for
said crimerangesbetween 10 and 30 years, N.J.S.A. 2€&4{d), his plea agreement included the
stipulation that the state would seek the statutory maximum of 30 yeaks)g his mandatory
period of parole ineligibility 25 %2 years.
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corpus by a person in custody pursuant to the judgmergtat@acourt, a determination of a factual
issue made by a State court shall be presumed to be correct. The applicanveltthk larden

of rebutting the presumption of correctness by clear and convincing evider2&.U.S.C.

§ 2254e)(1). Here, thérial court heard testimony from Petitioner regarding the crime and based
on that testimony, determined that the guilty plea to aggravated manslaughtappvapriate.
(Answer Pet. for Writ of Habeas Corpus, Ex. IT.,of Proceedings PleAug. 14, 200XDkt. No.

8-28) at10:4-11:19.) That factual finding by the state court is presumed to be correct and
Petitioner has not rebutted that presumption by clear and convincing evidence.

Additionally, the Third Circuit has held thdathe Due Process Clause of the Fourteenth
Amendment to the United States Constitution does not require-treoecorddevelopment of
the factual basis supporting a guilty plea before entry of the plea, and the ddidustate court to
elicit a factual basis before accepting a guilty plea does not in iteefidpra ground for habeas
corpus relief under 28 U.S.@.2254.” Meyers v. Gillis, 93 F.3d 1147, 1151 (3d Cir. 1996)
Habeas relief on Ground Three of the Petition is denied.

D. Evidentiary Hearing (Ground Four)

In his final ground for relief, Petitioner argues that it was a violation of his cieess
rights when the state court denied his PCR petition withoutumimgy an evidentiary hearing.
Claims based on state law error are not cognizaldse Estelle v. McGuire, 502 U.S. 62, 67
(1991). Furthermorethe federal role in reviewing an applicatiiam habeas corpus is limited to
evaluating what occurred in the state or federal proceedings that actualbythesd getitionés
conviction; what occurred in the petitiohreicollateral proceeding does not enter into the habeas

calculation” Hassine v. Zimmerman, 160 F.3d 941, 954 (3d CiL998); see also Lambert v.
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Blackwell, 387 F.3d 210, 247 (3d CR004) ([H]abeas proceedings are not the appropriate forum
for Lambert to pursue claims of error at the PCRA proce€gdindglhus, petitionés claim that
the state court should have conducted an evidentiary hearing prior to denying histiveeffe
assistance of counsel claimsot properly before this Court agr@und for habeas reliefAccord
Davisv. New Jersey, No. 125748, 2014 WL 2615657, at *17 (D.N.J. June 12, 20¥Beland v.
Warren, No. 11-5239, 2013 WL 1867043, at *4 n. 2 (D.N.J. May 2, 2013).
IV.CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.& 2253(c), unless a circuit justice or judge issues a certificate of
appealability, an appeal may not be taken from a final order in a procaedieg 28 U.S.C.
8§ 2254. A certificate of appealability may issdenly if the applicant has made a substantial
showing of the denial of a constitutional right28 U.S.C.8 2253(c)(2). “A petitioner satisfies
this standard by demonstrating that jurists of reason could disagree with tinet datrts
resolution of his constitutional claims or that jurists could conclude the issuentpsare
adequate to deserve encowagnt to proceed furthér. Miller-El v. Cockréll, 537 U.S. 322, 327
(2003).

Here, Petitioner has failed to make a substantial showing of the denial of a donstitut
right. Thus, o certificate of appealability shall issue.
V.CONCLUSION

For the above reasons, tB2254 habeas petition IBENIED, and a certificate of

appealability will not issue.An appropriate Order follows.
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Date: October 28, 2016 /s/ Brian R. M artinotti

HON. BRIAN R. MARTINOTTI
United States District Judge
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