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: (JointlyAdministered)
SOLOMON DWEK, et al,

Debtors. " Civil Action No. 13-294 (JAP)
On appeal from December 3, 2012 Order of

: BankruptcyCourtfor the District of New
KENNETH CAYRE, KLCC : JerseyBankruptcy

INVESTMENTS, LLC, and KLC : Adversary Docket No. 08-1201 (KCF)
FOUNDATION, :

Defendants-Appellants :
and : OPINION

D and D TRUST
Intervenor-Defendant-Appellee.

PISANO, District Judge.

Before the Court is an appeal from tecember 3, 2012 Order of the Bankruptcy Court,
denying the Motion for Parti@ummary Judgment filed by Bndants Kenneth Cayre, KLCC
Investments, LLC, and the KLEoundation (together, the “Caymntities”). The Bankruptcy
Court found that the Cayre Etis’ Motion, brought against tervenor-Defendant D and D
Trust (“D&D”), was procedurally improper baese D&D’s claims in the adversary proceeding
had already been dismissed and therefore B&ibvolvement in the adversary proceeding had
been terminated. The Court heard oral argiinon this appeal on September 30, 2013. For the
reasons stated below, the Court will affiine Bankruptcy Court’s Order denying summary

judgment.
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Background

This appeal arises out of a complex sdfaots surrounding Solomon Dwek, the debtor in
the underlying bankruptcy action, and the current egmp of, and security interests in, certain
security instruments (the “Setties”) that were previouslgeposited into an account with
Citigroup Global Markets, Inc. (“Citigroup”). Onlye facts relevant to the instant appeal of the
Bankruptcy Court’s denial of summygjudgment are set forth below.

A. The Parties’ Alleged Interests in the Securities

On or about June 29, 2005, Dwek opened anwuatdthe “Dwek Account”) at Citigroup
and deposited the Securities therein. d@about June 30, 2005, KLCC and Citigroup executed
a certain control agreement (the “Controlrégment”) related to the Dwek Account that
designated KLCC as a secured party. The CoAgotement stated that, pursuant to a separate
security agreement that was also dated 30005, Dwek granted KLCC “a security interest
in the [Dwek] Account, all finacial assets and other itemsgitéin, all proceeds thereof and
distributions in connection therewith, and@¢ame received thereon, and any additions
thereto. . . .” D&D contends, however, that®C never perfected a security interest in the
Dwek Account because the funds that werestiemed to Dwek came not from a KLCC account
but rather from Kenneth Cayre’s personal accolirfurther argues that Dwek never incurred a
debt in a manner that would give KLCC a valatsrity interest in the Dwek account because
the real estate transaction contemplatgdhe Control Agreement never took place.

On or about October 3, 2005, Dwek obtdi@e$10 million revolvig line of credit from

Amboy National Bank (“Amboy”). To secure thee of credit, Dwek agreed to pay certain



collateral to Amboy, ioluding the Securities.Dwek and Amboy entered into a Pledge and
Security Agreement (the “D&D PSA”). The IxPSA defined “Pledged Collateral” as “the
shares of stock or other seci@s or certificates as listed onffeclule A attached hereto. . . .”
The existence of this “Schedule A” is disputdte Cayre Entites alledbhat Schedule A does not
exist and therefore D&D never establishe@eusity interest, while D&D asserts Schedule A
was an executed Broker Account Transfer Fgiven to Amboy by Dwek, the contents of which
were confirmed in a February 16, 2006 letter fi@eorge Scharpf of Amboy to Dwek’s broker.

On October 12, 2005, a UCC statement (thadfcing Statement”) was filed on behalf
of Amboy Bank, describing the pledged collaterdl[aBl right title and interest in and to an
investment account held by wvn and Company in the name of Amboy National Bank with a
market value of $10,000,000.” The Securitiessatie here were never on deposit with Brown &
Company. The Cayre Entities argue that thes/ps that the security interest was never
perfected by D&D; D&D argues that the onlyasen that the Dwek Accountas not transferred
to Brown & Company was due to bad faith interference by Kenneth Cayre. D&D alleges that
Amboy had wired $8 million to Dwek as an adea on the line of credit on February 16, 2006
after learning that Dwek had posted the Dwekount to the Autontad Customer Account
Transfer Service (“ACATS”) system. Ovamweek after the Dwek Account was posted to
ACATS, Dwek ordered Smith Barney to stop tnansfer. D&D argues that it was Kenneth
Cayre whom worked to prevent the Dkvéccount from being transferred.

B. The New York Interpleader Action

On July 19, 2006, Citigroup commenced an ineagder action in the Southern District of

New York (the “New York Interpleader Aion”) against KLCC Investments, LLC, and D&D

! Amboy Bank assigned all the documents concerning the loan, including the Revolving Cirelit Loan and
Security Agreement, the Promissddgte, and the Pledge and Security Agreement to D&D on May 31, 2006.
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Trust to resolve a dispute over owstdp of, and/or superior securityterests in, the Securities.
Specifically, in or around the first week liay 2006, KLCC executed its power under the
Control Agreement it had with Dwek and traarséd the Securities into a KLCC-owned account
in Citibank. On or about May 8, 2006, D&D canted Citigroup and assed that D&D had a
competing interest in the Sedigs. Because of this competing claim, Citigroup commenced the
New York Interpleader Action. On April 20, @9, the matter was placed on a suspense docket,
and thereafter administratively dismissed on Saber 8, 2010. Before the action was stayed,
the parties had engaged in discovery and ¢et®gp document production, as well as completed
the depositions of Kenneth Cayre and Josephela. On October 9, 2013, the case was re-
opened. Currently, both parties are inphecess of completinfact discovery.

C. The Amboy and Cayre Adversary Proceedings

On March 3, 2008, Charles A. Stanziale,the, Chapter 11 Trustee (the “Trustee”) for
Dwek’s estate as well as sixty-eight additionaht=s of the related business entities, initiated
this current adversary proceeding in the Bantayourt (the “Cayre Adversary”) by filing a
complaint against Bear Stearns, Inc. (the thendrabf the Securities) and the Cayre Entities.
The Trustee claimed that the Securities weeeptfoperty of the bankruptcy estate. D&D sought
to intervene in the action, claiming it was seekimgrotect its rights tthe Securities. By an
Order dated July 21, 2009, the Bankruptcy €guainted D&D’s motion to intervene.

Prior to the filing of this Cayre Adversarthe Trustee filed an adversary complaint
against D&D, Amboy, and otheelated entities on or about February 8, 2009 (the “Amboy
Adversary”). See Stanziale v. Amboy Bank, etAatlv. No. 09-1229. On January 29, 2010, the
Trustee and D&D, Amboy, and other rethtentities (together, the “Amboy/Scharpf

Defendants”) entered into a Settlement Agreement (the “D&D Settlement Agreement”), which



resolved the claims between the Amboy/SchBgfiendants and the Trustee. Notice of this
proposed settlement was givertite Cayre Entities, and the Cayntities never objected to the
terms of the Settlement Agreement. The Banky@tourt entered an @er approving the D&D
Settlement Agreement on February 22, 2010 (tlebtéary 22 Order”). The Cayre Entities
likewise never objected to the BankreyptCourt’'s February 22, 2010 Order.

The D&D Settlement Agreement has several {@ions that significantly affect the Cayre
Adversary. First, Section 4.4 of the D&D Sattlent Agreement reads: “Upon the Effective
Date of this Settlement Agreement (as wledi below), the Amboy/Scharpf Defendants will
cause D&D Trust to withdraw and/or dismitsinvolvement from the Cayre Advisory.”
Similarly, Section 9.8 states: $Asoon as practicable after the Final Ayal Order (defined
below) is entered, the Amboy/Scharpf Defendanlisfire a notice of wihdrawal or notice of
dismissal as it relates to the Amboy Scharpf beéats in the Cayre Adversary, thus terminating
D&D Trust’s involvement in the Cayre Adkgary.” Section 9.4 of the D&D Settlement
Agreement further provides that “the claimsvibeen D&D Trust and the Trustee in the Cayre
Litigation are settled pursuant to the termshi$ Settlement Agreement, and shall further
provide that there is no preclusive effect withpect to D&D’s litigation against third parties,
including but not limited to Kenneth Cayi€l . CC Investments, LLC and/or the KLC
Foundation set forth in the D&D New Yotktigation.” The Bankruptcy Court Order
emphasizes the fact that the D&D Settlementeggrnent is to have no preclusive effect in
regards to D&D'’s litigation vth third parties, quoting Section 9.4 of the D&D Settlement

Agreement in full.



D. The Bankruptcy Court’s Opinion

On August 17, 2012, the Cayre Entities filetMmtion for Partial Summary Judgment in
Furtherance of Settlement with Trustee” (thedtdn”). In conjunction with that motion, the
Trustee filed a “Motion for an Order Appraoyg Settlement Agreement By and Among Kenneth
Cayre, KLCC Investments, LLC, KLC Foundation and Charles A. Stanziael, Jr. as Liquidating
Trustee.” A condition precedent to the effeetiess of the proposed settlement between the
Cayre Entities and the Trustee was entry ohalforder in favor of th Cayre Entities on the
summary judgment motion.

On December 3, 2012, the Bankruptcy Gdiled an Opinion denying the Cayre
Entities’ Motion for Partial Summary Judgmétite “Bankruptcy Court Opinion”). The
Bankruptcy Court found that thdotion was procedurally impropebecause the Cayre Entities
failed to identify the claim or part of the clawn which they were basy their Motion. While
the Cayre Entities argued in oral argumeat they were moving for summary judgment on
Count | of D&D’s Cross-claim and Counterclaithe Bankruptcy Court found this fundamental
failure to identify a claim in their moving papdesbe “telling.” The Bankruptcy Court held that
the language of the D&D Settlement Agreement dismissed D&D'’s claims in the Cayre
Adversary. Because the Cayatities could not move for summary judgment on a dismissed
claim, the Bankruptcy Court found that the mathad to be denied on that basis alone.

The Cayre Entities argued that the D&Poss-claim was never dismissed because
Federal Rule of Civil Procedure 41 requires asemt they did not and would not have given.
The Bankruptcy Court, however, held titdtad made, perhaps not consciously, “a
determination under Rule 41(a)(2) regarding désal of D&D’s Cross-claim” when it approved

the D&D Settlement Agreement and therefore didnesd the consent of the Cayre Entities.



The Bankruptcy Court found that this holding was ekt by the fact th&all parties to this
adversary proceeding have been conductingjttbation as if D&D were no longer a party”
since the D&D Settlement Agreement in Feloyuaf 2010. Therefore, the Bankruptcy Court
held that “the difficult realitys that the clear and unequivotahguage of the [D&D] Settlement
Agreement terminates D&D'’s involvement in this adversary proceeding.”

The Bankruptcy Court further found thateevif D&D’s Cross-chim was not dismissed
by the D&D Settlement Agreement, it would still be compelled to deny summary judgment. The
Cayre Entities presented two arguments in faf@aummary judgment. The first was that, even
if D&D had a secured interest it was limitedaavorthless account Brown & Company. The
Bankruptcy Court found that there sva genuine issue of materiatf with regards to if the one
page printout attached toetlrebruary 15, 2006 letter is thectigdule A” referred to in the
October 2005 D&D PSA that walipreclude the entry of summary judgment. The Bankruptcy
Court further found that the second aspect todatgsiment by Cayre Entities was if the collateral
description in D&D’s financingtatement would satisfy the UG€quirements, but held that
deciding this issue, which concerns the peibecof any security interest by D&D, was beyond
the scope of the summary judgment motion.

The second argument Cayre Entities raisad that summary judgment was appropriate
based upon the principals of res judicata and jabestoppel. The Cayre Entities argued that
D&D gave up any interest it may have hadhia Securities as part of the D&D Settlement
Agreement, contending that the Trustee’s graat ©frtain portion of its proceeds of the Cayre
Adversary to the Amboy/Scharpf Defendants wassideration for D&D’s forfeiture of its
claimed entitlement to the Securities. Benkruptcy Court disaged, finding that a res

judicata or judicial estoppargument was foreclosed both by fiirustee’s assertion that the



D&D Settlement Agreement preserved D&D’s abilitylitigate against th Cayre Entities with
regards to its rights in theeBurities, and by the welanguage of its Order entering the D&D
Settlement Agreement, which expressly statedlttie D&D Settlement Agreement would “in no
way be deemed of preclusive effect with mxsto D&D Trust’s litigation against third
parties. . . .” Therefore, the BankruptCypurt denied the Cayre Entities’ motion, and
consequently did not address the motion for an order approving the proposed settlement.
On December 17, 2012, the Cayre Entitiesdftheir Notice of Appeal from the
Bankruptcy Court’s denial of their partial summardgment claim. While the notice of appeal
subscribes numerous errors te Bankruptcy Court, all of these errors relate to two main legal
issues: (1) whether the bankreyptourt properly determindgtat D&D’s involvement in the
advisory proceeding had been terminated; ahavfiether D&D had and has retained a security
interest in the Securities.

. Standard of Review

Appeals from the Bankruptcy Courtttids Court are governed by 28 U.S.C. § 158.
Pursuant to 8 158(a), districtums have mandatory jurisdioti to hear appeals “from final
judgments, orders, and decrees” and disanatipjurisdiction over appeals “from other
interlocutory orders and decrees.” 28 U.S.@58(a)(1) and (3). Cayre Entities argues that
jurisdiction exists to hear this appdesed upon the Bankruptcy Court’s Order denying
summary judgment, because theid®n resulted in the “effectevdismissal of D&D as a party
to this suit.” Seeletter, ECF No. 4. Becauseaurt order is final as to the dismissed party, this

Court has jurisdiction to heardlCayre Entities’ appeal pursuant to 28 U.S.C. § 158(a)(1).

2 Despite a failure to have a final order entered against D&D on their summary judgment motion, the Trustee and the
Cayre Entities eventually reached a settlement. On Fgti20a2013, the Bankruptcy Court entered an Order

approving this agreement. The Order specifies it will skl a “Final Settlement Approval Order” regardless of

the disposition of this appeabee Stanziale v. Bear Stearns, Inc., etfady. No. 08-1201, ECF No. 252.
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In conducting its review of the issues appeal, the Court reviews the Bankruptcy
Court's findings of fact for clear error and ecises plenary review over questions of I88ee
Am. Flint Glass Workers Union v. Anchor Resolution Gdtp7 F.3d 76, 80 (3d Cir. 1999). “A
finding is ‘clearly erroneous’ when although thesevidence to support the reviewing court
on the entire evidence is lefithvthe definite and firm congtion that a mistake has been
committed.” United States v. U.S. Gypsum (383 U.S. 364, 395 (1948). A reviewing court
must “break down mixed questions of law aadtf applying the appropriate standard to each
component.”Meridian Bank v. Alten958 F.2d 1226, 1229 (3d Cir. 1992).
1. Analysis

As discussed, while Cayre Entities’ NoticeAgpeal subscribes numerous errors to the
Bankruptcy Court, all of these ersorelate to two main legadsues: (1) whether the Bankruptcy
Court properly determined that D&D'’s involwent in the advisory proceeding had been
terminated; and (2) whether D&D had and has retamgelcurity interest in the Securities. This
Court will affirm the Bankruptcy Court’s detemmation that D&D’s involvement in the Cayre
Advisory had been terminated by the D&D Settlement Agreement. This Court further agrees
with the Bankruptcy Court that, even if thmtion for summary judgment was appropriate, there
are disputed facts that would prevent an oadesummary judgment frorbeing entered for the
Cayre Entities.

A. D&D’s Involvement in the Cayre Advisory

In its appeal, the Cayre Entities argue thatBankruptcy Court erdein its conclusion
that it lacked jurisdiction over D&D’s Cross-#in because D&D was no longer a party to the
Cayre Adversary. This argument forms the basth®iCayre Entities’ appeal, because it is the

only way that this Court can exerciseisdiction overthis appeal.



As a preliminary matter, the Court findsaittihe Cayre Entities’ argument here leaves
them between the proverbial rock and haetel The language of the Bankruptcy Court’s
Opinion below makes clear that the BankoypCourt dismissed D&D from the Cayre
Adversary proceeding when it entered the D&D Settlement AgreerBeeBankr. Ct. Op.,

ECF No. 1-2, at 4-6. The Opinion does not dffety dismiss the claims of D&D; rather, it
explains that D&D'’s claims werareadydismissed by the Bankruptcy Court by way of the
Order entering the D&D Settlement Agreementebruary 22, 2010. In that case, the current
appeal by the Cayre Entities would be exegnuntimely under Federal Rules of Bankruptcy
Procedure 8002.

Cayre Entities, however, appear to argue—tadded need to argue in order to have a
timely appeal—that the Bankruptcy Court’s Gpimand Order denying their Motion was the
order that dismissed D&D from the Cayre Adsary. If the Bankruptcy Court found, from both
the clear and straightforward language of &b Settlement Agreemerind the conduct of the
parties in the Cayre Adversathat D&D had been dismissed from the Cayre Adversary and
entered in an Order saying the same, thelCthge Entities’ argumentalter in execution.
Specifically, their arguments, which are presdgi®n the Cross-claim having already been
dismissed as part of the D&D Settlement Agreement, are largely inapplicable. Cayre Entities,
for example, cannot make an argument regarthie appropriateness thie Bankruptcy Court
entering an order in the Amboy Adversary irl@Q@hat dismissed D&D’s claims in the Cayre
Adversary if their jurisdictional basis for an appto this Court depends on an argument that the
Bankruptcy Court’s Order on theotion effectively dismissed D&Brom the case. Either the
Bankruptcy Court made a determination undeleRi(a)(2) and dismissed D&D from this

proceeding when it entered the D&D Settlem&gteement in February 2010, or it “effectively
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dismissed” D&D from this proceeding whenssued its Order denying the Cayre Entities’
Motion in December 2012. The arguments for one proposition cannot be mixed into arguments
for the other proposition.

Assuming here for the sake of this apggal the Bankruptcy @urt’s Order denying the
Cayre Entities’ Motion was what dismissed D&Daaparty to the Cayre Adversary, this Court
agrees that D&D’s claims were dismissedig terms of the D&D Settlement Agreement and
that the Cayre Entities’ Motion was proceduratigppropriate. As expressed by the Bankruptcy
Court, the plain and straightforward languagéhef D&D Settlement Agreement, of which the
Cayre Entities were given notice and failed tgeot) dismissed D&D anids all of its claims
from the Cayre AdversarySeeSection 4.4, Section 9.8 of D&D Settlement Agreement.
Therefore, this Court agrees with the BankeypgCourt’s conclusion tit the “Cayre Entities
cannot move for summary judgment on a dismissadgland the motion must be denied on that
basis alone.” SeeBankr. Ct. Op. 4.

The Cayre Entities present a series of arguserrefute this conclusion, none of which
are persuasive, particularly in ligbt the procedural circumstances of this case. First, they argue
that Rule 41(a)(2) requiresetliiling of a motion in order thave an action dismissed.
Accordingly, they assert that, because D&earerequested a dismissal, Rule 41(a)(2) was
inapplicable. This is incorrecSee, e.gPontenberg v. Boston Sci. Car@52 F.3d 1253, 1256
n.1 (11th Cir. 2001) (“We note, however, that strict court need nawait a motion from a
plaintiff to permit voluntary dismissal and may aaf sponte to dismiss under Rule 41(a)(2).”);
Kotzen v. Levings78 F.2d 140, 141 n.3 (11th Cir. 1982) (ekplay that a cour‘need not await
a motion from the plaintiff to permit voluntary dismissal without prejudice”) (citing 9 C. Wright

& A. Miller, Federal Practice and Proced@®@253, at 585 (1971)). Likewise, this Court
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disagrees with the Cayre Entitieg'gument that the need D&D Trust to file a notice of
withdrawal or notice of dismissal was some sdrtondition precedent to the enforcement of the
D&D Settlement Agreement. There is no language in the D&D Settlement Agreement that
forecloses the application of cartgortions of the Settlement Aggment if there is a failure to

file a notice of withdrawal. Unlike the CayEntities’ assertion that the D&D Settlement
Agreement “merely forecasted what should occsegAppellant Br. 27, the D&D Settlement
Agreement very clearly statesatrupon approval of the Settlement Agreement by the Court, “the
Amboy/Schwarpf Defendants will cause D&D Trust to withdraw and/or dismiss its involvement
of the Cayre Adversary.” Is this approval of the SettlemeAgreement that would have
dismissed D&D’s claims from the Cayre Advang, indeed, the Bankruptcy Court found below
that the parties conducted the litigation aftey D&D Settlement Agreement as if D&D was
dismissed, belitting an argument that the D&DtiBenent Agreement was merely a “forecast”

of what could occur, but rather did occur.

Cayre Entities also argue it would “run afofifundamental notions of due process” to
allow a court to dismiss claims in one case by eoftign order in a separate case, and that it “has
no basis in any rule, authorjtor established practice SeeAppellant Reply Br. 9-10. This
argument, however, ignores that Cayre t@gireceived notice dhe D&D Settlement
Agreement and never objected at any poifibiteeor after the Bankruptcy Court Order on
February 22, 2010. Cayre Entities themselve® Hailed to provide any examples of a case
where a party received notice of a settlementeagent, failed to object, and then argued years
later that the order entering thdtkament should not be held against them. Further, as discussed
above, because this appeal is premised on ieigial of D&D’s claimghrough the denial of

Cayre Entities’ Motion, the Cayre Entities’ argents that D&D was not dismissed after the

12



Settlement Agreement was entered because ofitheefaf D&D to file a notice of dismissal or
because of the lack of authority permitting the dssal of claims through an order in a separate
proceeding are inapposite. Rather, the Bankruptmyrt made its decision that D&D had been
dismissed largely upon consideration of theglaage of the D&D Settlement Agreement.

As mentioned above, the Cayre Entigé¢so argue that the Bankruptcy Court’s
conclusion that all the parties to the Cayvérsary had been conducting the litigation as if
D&D were no longer a party since the D&DttlEment Agreement in February 2010 is
incorrect. They argue thatrtain correspondences support #gigument that D&D remained a
party to the underlying action and refute thenBaptcy Court’s conclusion. The Bankruptcy
Court based its finding on sevefattors, including that D&D wanot included in the mediation,
had no signed any of the Pre-Trial Scheduling @&r,dead not been included in any discovery,
and had not attended any hearings afterdaglgrof 2010. The correspondences submitted by
the Cayre Entities show, for the most part, that D&D was copied on a small number of email
correspondences. These correspondences gwawa that the Bankruptcy Court’s factual
conclusion that the parties were conducting itigation as if D&D wereno longer a party to be
clearly erroneousSee U.S. Gypsum G833 U.S. at 395. This Court finds particularly
noteworthy that in one of the letters submitbydCayre Entities, the Cayre Entities themselves
refer to D&D and Chicago Title Insurance Company as “potentially interested parties,” and go
on to state that “D&D resolved its claimstire Litigation in a global settlement between the
Trustee, D&D, an D&D’s affiliatesi.e., Amboy Bank) and approved by this Cour§eeR. at
Da-1055-56. This Court agrees with D&Diia argument that these correspondences “in no
way changes the fact that no ofsi were pending against, n@sarted by D and D for which a

summary judgment could be broughppellee Opp. Br. 27.
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The Cayre Entities’ relianaan Judge Wolfson’s opinion deimg the withdrawal of the
reference from the Bankruptcyo@rt is similarly misplacedSee Stanziale v. Bear Stearns, Inc.,
Kenneth Cayre, KLCC Investors, LLC, and KLC Foundatim 09-4833 (D.N.J. filed June 18,
2010) (the “Wolfson Opinion”). The Cayre Entg#iargue that the Wolfson Opinion shows that
D&D was not considered to be dismissed by thetrizit Court after the Settlement Agreement.
This Court disagrees with that conclusion. While it is true that the opstades that the second
amended complaint in the Cayre Adversargrties the Cayre Defendants and D&D Trust as
defendants,” and footnotes the clarification th&D was a defendant but not a party to the
current motion to withdraw, the Court finds this to be unpersuaSiee.StanzialéNo. 09-4833,
slip op. at 5, 5 n.7. As an initial matter, tetatement comes in the context of (incorrettly)
asserting what parties were named asrdifsats in the Cayre Advisory Second Amended
Complaint. Further, the clarification in theotnote that D&D was nat party to the Motion to
Withdraw, while all the other paets to the Cayre Advisory wenevolved, does little to dispute
that all the parties were conding the litigation as if D&D wee no longer a party to itSee
Stanziale No. 09-4833, slip op. at 5 n.7.

The Court also disagrees with the Cayréties’ contention that the Wolfson Opinion
determined that the Cayre Adversary was tlop@r forum to deciderho was entitled to the
Securities. While the Opinion does note that‘toee” of the Cayre Adversary is certain issues
surrounding the Securities, it cleadtates that the issues redjag ownership and security
interests in the Securities are the subject of the New York Interpleader ASeenStanziaje
No. 09-4833, slip op. at 3. More importantlye tienial of the motion to withdraw was
predicated specifically on the involvementioé Trustee in the bankruptcy proceedings. The

Court expressed specific conceaimut the potential effect thgtanting the motion to withdraw

% D&D Trust was never named as a defendant in the Cayre Advisory, but rather was allowedenenterv
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would have on the Trustee in other adversary proceedings, particularly when considering the
expansive nature of the Dwek bankruptcy wighntimerous debtor en&s and credit claims.
See StanziaJéNo. 09-4833, slip op. at 10-12. At no pailttes the Court dermine that one
proceeding had “to decide issuetating to entitlement to the Securities, and the proceeding was
determined to be the Cayre Adversary.” Appdlr. 30. Rather, th€ourt specifically found
that the New York Interpleader claims “candexided separately from whether the Trustee can
bring the Securities into ¢hDwek bankruptcy estateSee StanziaJéNo. 09-4833, slip op. at 11
n.12.

Overall, absent a clear aleusf discretion by a lower coud,reviewing court will not
reverse the court’s der of dismissal.See Spering v. Texas Butadiene & Chemical Cd}t
F.2d 677, 680 (3d Cir. 1970). Here, this Court does not find that there was an abuse of discretion
by the Bankruptcy Court’s determination undetdrdi (a)(2) regarding éhdismissal of D&D’s
Cross-claim. Not only did the Cayre Entitieseive notice of the proposed settlement and fail
to object to it, but the cohgsion that D&D’s involvement in the Cayre Adversary was
terminated by the D&D Settlement Agreementsioet prejudice the Cayre Entities. The Cayre
Entities have settled with the Trustee desihitgr summary judgment motion not being granted,
and the Cayre Entities and D&D are currentlggaeding through the final stages of pre-trial
discovery in the New York Interpleader ActioBecause of the plain drclear language of the
D&D Settlement Agreement in dismissing D&D and its claims from the Cayre Adversary, this
Court will affirm the Bankruptcy Court’s detaination that the Motion must be denied.

B. The Partial Summary Judgment Motion

Even if the Court had digeeed with the Bankruptcy Cdis finding that D&D’s Cross-

claim was dismissed by the D&D Settlementrégment, this Court likewise would be
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compelled to deny summary judgment for Cagndities because thereeagenuine issues of
material fact that exist.

Federal Rule of Civil Procedure 56(@pvides that “a court shall grant summary
judgment if the movant shows that there is nouyee dispute as to any material fact and the
movant is entitled to judgment a matter of law.” The substantive law identifies which facts
are critical or “material.” “Only disputes over facts that might affect the outcome of the suit
under the governing law will properly prade the entry of summary judgmeni&hderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A materiatfraises a “genuine” issue “if the
evidence is such that a reasonable jury@doeturn a verdict” for the non-moving partyealy v.
N.Y. Life Ins. C9.860 F.2d 1209, 1219 n.3 (3d Cir. 1988).

The Court must consider alidts and their logical inferencesthe light most favorable
to the non-moving partyollock v. American Tel. & Tel. Long Line®4 F.2d 860, 864 (3d Cir.
1986). The Court shall not “weigh the evidenod determine the truth of the matter,” but need
determine only whether a genuine issue necessitates atritdrson477 U.S. at 249. While
the moving party bears the initialirden of showing the absenceaofenuine issue of material
fact, meeting this obligation skefthe burden to the non-moving patit “set forth specific facts
showing that there is a genuine issue for triddl”’at 250. If the non-moving party fails to
demonstrate proof beyond a “mere scintilla” of evidence that a genuine issue of material fact
exists, then the Court mugtant summary judgmerBig Apple BMW v. BMW of North Amerjca
974 F.2d 1358, 1363 (3d Cir. 1992).

Here, the Cayre Entities pegg two arguments for enterisgmmary judgment in their
favor. The first is that D&D haso security interest in the Seties, and even if they did, it

would be limited to an irrelevant accountBabwn & Company. The second argument is that
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the principles of res judicatnd judicial estoppddar D&D from asserting a right to the
Securities because D&D waived its interestia Securities as part of the D&D Settlement
Agreement.
1. D&D’s Security Interest

First, the Cayre Entities argtigat the D&D PSA is invalid on its face because it does not
sufficiently describe the collateral. As daebed by the Bankruptcy Court: “There are two
aspects to this argument. The first is thatghcurity agreement did not contain an adequate
collateral description, and thend is that the only docuntehat purports to identify the
collateral is the financing statenemhich refers to an irrelevaatccount at Brown & Company.”
The Bankruptcy Court found that there was an isgumaterial fact regaling the existence of
the “Schedule A” referenced in the D&D PSA. This Court agrees.

A collateral description “is sufficient, whedr or not it is spefic, if it reasonably
identifies what is decribed.” UCC § 9-1084.J.S.A12A:9-108(a); N.Y. U.C.C. Law § 9-
108(a). Here, the D&D PSA describes the collaterajesi to its security irerest as “shares of
stock or other securities or certdites as listed on Schedule AThe Cayre Entities contend that
this schedule does not exist, and thereford®®a does not, on its face, reasonably identify any
collateral subject to D&D’s purported security intereéSeeAppellant Br. 35. D&D asserts that
“[a]s the Cayre Entities weklnow, ‘Schedule A’ was provided by Solomon Dwek on a Citigroup
form, and enclosed with a letter dated keloy 15, 2006 from George E. Scharpf of Amboy
Bank to Dwek’s broker confirming ¢éhtransfer.” Appellee Opp. Br. at 31-32. This Court agrees
with the Bankruptcy Court that it is unclear frahe record if this onpage printout enclosed
with the February 15, 2006 letter is the ‘Schedil referred to in the October 2005 D&D PSA.

If the printout is the Schedule A, it would constitute a sufficient collateral description as it
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contains the account number, the namesestiecific stocks, and the quantity he®keUCC §
9-108. Cayre Entities asserts that this printoat‘iself-serving letterattempting to “overcome
the deficiencies in the D&D PSA,” and points to faet that the printout reflects the positions of
the Securities as of February 15, 20@&eAppellant Br. at 43. D&D does not address this
argument, and the Court finds the record is unateeggard to if this exct printout is supposed
to reflect the schedule referenaadhe D&D PSA. These issues that have been raised regarding
the printout and D&D’s claim that is the “Schedule A” refenced in the PSA are factual
disputes that will preclude the entry of summaidgment, particularly when considered in the
light most favorable to D&D, the non-moving party.

Cayre Entities argues that the printout i istsufficient because it identifies Citigroup
as the holder of the Secueiti, not the investment accounBabwn & Company identified on
D&D'’s financing statementSeeAppellant Br. at 43. This argeent ties in with the second
aspect of Cayre Entities’ argument regardimg invalidity of the D&D PSA: that the only
document that purports to identify the collatesathe financing statement which refers to an
irrelevant account at Brown & Company. Thsuie of whether the collateral description in
D&D’s financing statement would satisfy UG€quirements concerns whether or not any
security account held by D&D is perfected. €Tinancing Statement describes the collateral as
“All right title and interest in and to an ins&nent account held by Brown and Company in the
name of Amboy National Bank with a marketuaof $10,000,000.” Neither party disputes that
the Securities were never transferred to theattat Brown & Company. Whether or not this
description would satisfy UCC requirements redateperfection and priority, as determined by
UCC § 9-301¢t seq The Bankruptcy Court found thaighssue was beyond the self-defined

scope of the motion, which Cayre Entities had priegskas relating to argjle issue: “whether

18



D&D had and has retained a security interest in the Secufti#his Court agrees, and finds
that the arguments both sides make regardingufieiency of the collateral description in the
Financing Statement, including D&Bequitable defenses and thédity of the Cayre Entities’
own alleged security interest, exceabd scope of this appeal.

2. Res Judicata and Judicial Estoppel Claims

The Cayre Entities’ second argument for stanmudgment is principles of res judicata
and judicial estoppel forecloses D&rom asserting an interesttine Securities. Cayre Entities
argues that “D&D previously bargained awayiiterest in the Securities as part of the D&D
Settlement Agreement” and that “the Trusteghwhe Bankruptcy Cour’ approval, granted the
Amboy/Scharpf Defendants a thirty-percent stakthe proceeds tiie Cayre Entities’
adversary proceeding in exchange for D&D’s withwlal of its claims regarding the Securities.”
Appellant Br. 47-48. They assert that D&D novs liao further direct interest (ownership or
security) in the Securities” and is precludezhirnow taking a different position against them.
Id. at 48.

This Court disagrees. First, the recdndws that the Trustee himself agrees with D&D
that the D&D Settlement Agreement did estop D&D from litigating its rights to the
Securities as against Cayre Entities, but rdimerserved D&D’s abilityto litigate against the
Cayre Defendants regarding its righo the Securities.” BankCt. Op. 10 (quoting Liquidating
Trustee’s Combined Resp. 8). Even # 8tatements by the Trustee regarding the D&D

Settlement Agreement do not refute a posskteppel argument by @a Entities standing

* One of the issues that Cayre Entities raised on ap@eaihether the Bankruptcy Court erred in ruling that

whether the Securities were ever deposited in an acab@mbown & Company was an issue of perfection of a
security interestSeeECF No. 1-3. The Cayre Entities never discussed this issue in their briefs, but the Court finds
that the Bankruptcy Court never ruled that the issubkeSecurities being deposited in the account at Brown &
Company was a perfection issue — rather, it stated that the issue of the Securities not being deposited there was
undisputed. Rather, the Bankruptcy Court found thaagyments relating to thefigiency of the collateral
description in the Financing Statement involved issues of perfection that were beyond the scopetafrthe mo
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alone, the Bankruptcy Court’s Order entering the D&D Settlement plainly states that “the claims
between D&D Trust and the Trustee in the @alyitigation (as defined in the Settlement
Agreement) are settled pursuant to the terms of the Settlement Agreement, and this Order
Approving Settlemenghall in no way be deemed of prestve effect with respect to D&D

Trust’s litigation against thirgparties, including but notmiited to Kenneth Cayre, KLCC
Investments, LLC and/or the KLC Foundationfeeth in the D&D New York Litigatioii See
February 22 Order at 3 (emphaadded). This language makesanl that D&D did not waive its
rights to the Securities, but rathtook care to make sure thlhé Order and the Settlement
Agreement protected its rights to cla@m interest in the Securities.

Therefore, this Court finds that neithes fadicata nor judiciagéstoppel bar D&D from
asserting a right to the Securgtjeand will not enter summarnydgment for Cayre Entities on this
basis. The Court will also deny summary jodmt on the issue of D&D’s purported security
interest, because a genuine issumaterial fact exists regarding the description of collateral in
the D&D PSA.

V. Conclusion

For the foregoing reasons, this Court \ailiirm the Bankruptcy Court’s Order denying
Cayre Entities’ Motion for Partial Summary JudgrneAn appropriate Order accompanies this
Opinion.

& Joel A. Pisano
DEL A. PISANO, U.SD.J.
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