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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

S.B., through his parents A.B. and. :
Sh.B., A.B., individually, and Sh.B., :
Individually, :

Plaintiffs, : Civil Action No. 13-0949 (FLW)(LHG)
V. : OPINION
TRENTON BOARD OF
EDUCATION, NEW JERSEY :
DEPARTMENT OF EDUCATION, :
and NEW JERSEY DEPARTMENT :
OFHEALTH :

Defendants.

This action arises out of a three-coAmended Complaint filed by Plaintiffs S.B.,
through his parents A.B. and Sh.B, as welhd@3. and Sh.B individally (collectively,
“Plaintiffs”), against three defendants: TrentBoard of Education (“BOE”), New Jersey
Department of Education (“DOE”) and Newgey Department of Health (‘DOH”). The
Amended Complaint alleges violations ofo{@t One) Title 1l of the Americans with
Disabilities Act (the’ADA”), 42 U.S.C. § 12132, et seq.; (Count Two) § 504 of the
Rehabilitation Act of 1973 (“§ 504" or the “RA"R9 U.S.C. § 784; and (Count Three) the New

Jersey Special Education Statute, N.J.S.A. 18A:46-1, étBefpndants New Jersey

! This Court has federal question subject mattésdiction over the feéeral law claims and
supplemental jurisdiction over the state lawrosi See 28 U.S.C. § 1331 (“The district courts
shall have original jurisdiction over all ciakctions arising under ¢hConstitution, laws, or
treaties of the United States”); 28 U.S.C. § 1367.
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Department of Education and New Jersep&anent of Healtljcollectively, “State
Defendants”) filed a motion to dismiss the Anmded Complaint for lack of subject matter
jurisdiction under Fed. R. Civ. P. @(1) and/or failure to state claim upon which relief can be
granted under Fed. R. Civ. P. 12(b)(6). August 4, 2014, Defendant Trenton Board of
Education (“BOE"), was dismissed from the €dxy consent and without prejudice. For the

reasons that follow, &te Defendants’ motion to dismiss is granted.

|. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
The facts of this case are unchanged ftleeprevious decision in this case, S.B. v.

Trenton Sch. Dist., Civ. No. 13-949, 2013UDist. LEXIS 167073 (D.N.J. Nov. 25, 2013).

However, since that decision, Plaintiffs have filed an Amended Complaint, which, for the
purpose of this motion, we assume to be trdeasnotherwise noted. S.B.a fourteen-year-old
boy who resides with his parents in the @fylrenton, New Jersey. Am. Compl. {1 5-7. S.B.
was diagnosed at birth with Proteus Syndroaegngenital disordehat causes vascular
malformations, lymphedema, and hypertrophy efthink, hands, fingers, arms, and feet. Id. at
31. He also suffers from sevasthma. Id. at  32. S.B. suffers from chronic pain from the
hemotomas caused by the vascular malformatibesjrainage from the lymphedema, and the
extra weight cause by his enlarged extremitied trunk, and breathing difficulties from his
asthma. Because of these disabilities, S.B.deen receiving Supplemtal Security Income
benefits and Medicaid since approxiedgthis first birthday. Id. at T 38.

S.B.’s disabilities entitled him to a variaty social and educatnal services under both
State and Federal law. Id. ¥ 14—30. Specifically, The New Jerdegpartment of Health, in

conjunction with the New Jersey Department of Education, is required to provide disabled



children, like S.B., with early tervention services (“EIS”) frornirth to age three, id. at § 21,
and transitional services pritw preschool and kindergarted, at 1 26. However, his parents
were never contacted or informed of thegwises, and S.B. received no EIS or transitional
services. Id. at 1 42—-45. Instetd®® first contact between Pl&iif's and any of the Defendants
occurred in July of 2004, when Sh.B., S.B.’sthas, contacted the Trenton Board of Education
to inquire about registering S.Rir kindergarten. Id. at { 46.

Following that initial contact, the Complaint alleges a complete failure on the part of
BOE to provide S.B. with an education. The Court has already describeddbtssin detail in

the previous opinion in this case, S.B. vefiton Sch. Dist., No. 13-949, 2013 U.S. Dist. LEXIS

167073, *4—*11 (D.N.J. Nov. 25, 2013), and they need not be repeated. It is sufficient to note
that between October 2004 adi@rch 2012, S.B. received almost no educational services,
despite numerous attempts from Plaintiffs tguime about his educational placement with the
BOE. Am. Compl. at 11 53—-87. It was not untiliatervention by the New Jersey Division of
Family and Youth Services in 2011 that the BO&vjted S.B. with the educational services to
which he is entitled. Id. at 1179-81. In Ma&®di2, S.B. began receiving Home Instruction
(“H.L.") services, and in December 2012, ladividual Education Program was signed,
authorizing S.B. to attend Kingsway Learni@gnter beginning in January 2013. Id. at 1 87, 96.
On February 15, 2013, Plaintiffs filed a sevamunt Complaint against the Trenton Board
of Education, the New Jersey DepartmenEdfication, and the New Jersey Department of
Health, alleging violations of the IndividualsttviDisabilities Educatin Act (the “IDEA”), 20
U.S.C. § 1400, et. seq., Title Il of the Americavith Disabilities Act (the “ADA”"), 42 U.S.C. §
12132, et seq., 8 504 of the Rehabilitation Act@73 (“§8 504" or the “RA”), 29 U.S.C. § 784,

the Fourteenth Amendment thie United States Constitution, through 42 U.S.C. § 1983, as well



as several New Jersey constitutional and statutory claims. State Defendants filed a motion to
dismiss. Following that motion, Plaintiffs voluntarily dismissed Count One, violation of the
IDEA, Count Four, violation of the Fourteenth Amendment, and the New Jersey state
constitution and statutory claims in Countsd-through Seven. The Court then granted State
Defendants’ motion to dismiss Counts Two andeEh which alleged violations of the ADA and
8 504, respectively, for failure to state a claipon which relief may be granted. S.B., No. 13-
949, at *35.

On February 4, 2014, Plaintiffs filed a tareount Amended Complaint against BOE,
DOE, and DOH, alleging that all three Defent¥aviolated provisions of Title Il of the
ADA(Count One); 8 504 (Count Two); and N6JA. 18A:46-1 et seq. (Count Three).
Underlying all three claims against State Defenisiaare Plaintiffs’ allegations that DOH and
DOE failed to identify S.B. as a child with a diday, Am. Compl. at .04, that they failed to
provide plaintiffs with EISid. at {1 104-108, 120-122, and that DOE failed to monitor the DOH
and the BOE, resulting in Plaintiffs failing to resmthe services to which they were entitled as a

result of S.B.’s disabilities, id. at 7 111, 125.

I[I. STANDARD OF REVIEW

In the instant matter, State Defendants mowdismiss Plaintiffs' Amended Complaint
for lack of subject matter jurisdiction under Feaddrule of Civil Proedure 12(b)(1) and for
failure to state a claim under Rule 12(b)(6)dxhon the statute of limitations. When a Rule 12
motion “is based on more than one ground, the chotld consider the 12(i) challenge first,

because if it must dismiss thengplaint for lack of subject mattgurisdiction, all other defenses



and objections become moot.” In re Corestalrust Fee Litig., 837 F. Supp. 104, 105 (E.D. Pa.

1993).

A. Rule 12(b)(2)

A defendant may move to dismiss a claimléxk of subject matter jurisdiction under
Fed. R. Civ. P. 12(b)(1). There is no presumptiotrighfulness that attaches to the allegations
of the complaint when determining a challenge to the court's subject matter jurisdiction.

Mortensen v. First Federal Sav. & LoAss'n, 549 F.2d 884, 891 (3d Cir. 1977). Once a

12(b)(1) challenge is raised etiplaintiff bears the burden of demonstrating the existence of

subject matter jurisdiction. See McCann v. Newman Irrevocable Trust, 458 F.3d 281, 286 (3d

Cir. 2006). A Rule 12(b)(1) motion to dismiss is tezhas either a “faciar factual challenge to

the court's subject matter jurisdiction.” Gdulectronics, Inc. v. United States, 220 F.3d 169,

176 (3d Cir. 2000). Under a facial attack, the nmhdnallenges the legal sufficiency of the
claim, and the court considers only “the allegations of the complaint and documents referenced
therein and attached thereto in the light niagbrable to the plairff.” Id. Under a factual

attack, however, “the challengetsthe actual alleged jurisdiotial facts.” Liafom, LLC. v. Big

Fresh Pictures, Civ. No. 10-0606, 2011 W&t. LEXIS 95251, 2011 WL 3841323 (D.N.J.
Aug. 24, 2011). In the instant matter, State Defatgldo not challenge the alleged jurisdictional
facts. Rather, State Defendants argue thaQbigt lacks subject matter jurisdiction because
Plaintiffs failed to exhaust their administragiremedies and because State Defendants invoke
the Eleventh Amendment, see Def. Br., 11, chagileg the legal sufficiency of the claim. Thus,
State Defendants have launchdda@al attack, and the Court muwestamine the allegations of the
complaint in the light most favorable to Plaintiffs.

B. Rule 12(b)(6)



Under Rule 12(b)(6), a court may dismissdam for failing to state a basis upon which
relief can be granted. In deamgdj a Rule 12(b)(6) motion, “courése required to accept all well-
pleaded allegations in the complaint as true ardtda all reasonable infences in favor of the

non-moving party.” Phillips v. Cnty. of llegheny, 515 F.3d 224, 230 (3d Cir. 2008). However,

the factual allegationset forth in a complaint “must be endui raise a right to relief above the

speculative level.” Bell Atl. Cqr. v. Twombly, 550 U.S. 544, 555 (2007).

Although a statute of limitationguestion is an affirmative defense which is normally
raised under Rule 8(c), the statute of limitatioresy be raised in a Rule 12(b)(6) motion “where
the complaint facially shows noncomplianceéhthe limitations period and the affirmative

defense clearly appears on thed of the pleading.” Oshiver Mevin, Fishbein, Sedran &

Berman, 38 F.3d 1380, 1384 n.1 (3d Cir. 1994).

[11. DISCUSSION

A. Administrative Exhaustion

State Defendants argue that the Courtdgakisdiction over Plaintiffs’ ADA and § 504
claims because Plaintiffs’ ditbt exhaust their administrativemedies under the IDEA—which
State Defendants claim is required here, despidact that Plaiiffs bring only non-IDEA
claims. Def Brief at 12. Under the IDEA, the righta “free and appropriate public education” is
safeguarded by elaborate procedural mechaniskiading the right ta due process hearing

before an administrative official. KomninesUpper Saddle River Bd. of Educ., 13 F.3d 775,

778 (3d Cir. 1994) (citing 20 U.S.C. § 1412; 2GI\C. § 1415(b)). Parties who are “aggrieved
by the findings and decision” of a due processihganay bring a civil action in court, and the

court grants such relief as mag appropriate.” Id. “[I]Jtis cleairom the language of the Act that



Congress intended plaintiffs to complete the austiative process beforesorting to federal
court.” 1d. Exhaustion is requigebefore the statute grants subject matter jurisdiction to the

district court._ Batchelov. Rose Tree Media Sch. Dist., 759 F.3d 266, ___, 2014 U.S. Dist.

LEXIS 13641 at *12—*13 (3d Cir. 2014)

Administrative exhaustion under the IDEArexjuired even in non-IDEA claims, “where
the plaintiff seeks relief that can be obtainedler the IDEA.” IdSection 1415(1) expressly
provides a rule of construction, which states that:

[n]othing in this chapter shall beonstrued to restrict or limit the

rights, procedures, and remedasilable under the Constitution,

the Americans with Disabilities Act of 1990 [42 U.S.C. § 12101-

12213], title V of the Rehabilitadn Act of 1973 [29 U.S.C. § 791-

794f], or other Federal laws peating the rights of children with

disabilities, except that beforeetfiling of a civil action under such

laws seeking relief that is alswailable under this subchapter, the

[IDEA administrative process] shdile exhausted to the same extent

as would be required had the action been brought under this

subchapter

[Id. at *13—*14 (quoting 20 U.S.C. § 1415(l)).]
“This provision bars plaintiffs from circuwenting [the] IDEA's exhaustion requirement by
taking claims that could haveeen brought under IDEA and repackaging them as claims under
some other statute—e.g., secti®83, section 504 of the Rehataition Act, or the ADA.” Id. at
*14 (internal quotation marks andation omitted). In order to determine whether exhaustion is
required, the “inquiry is whether the clagould have been remedied by the IDEA's
administrative process.” Id. at *15. That isgiohs asserted under 8 504 or the ADA will require
exhaustion, “if they seek relief thigtavailable under the IDEA.” Id.

In Batchelor, the plaintiffs alleged that tb&hool district retaliatedgainst a student and

his mother when they advocated for the studenght to a free and appropriate public education

(“FAPE”). Id. at *18. The plaintiffs assertedré® claims: retaliation and failure to provide a



FAPE under the IDEA,; retaliation in violation 8§604; and retaliation in violation of the ADA.
Id. at *8. As in this case, ¢hplaintiffs argued that theyeed not have exhausted their
administrative remedies for their 8 504 and ADIAims. Examining the plain language of the
statute, which “affords parents of a disabletidcthe opportunity to present a complaint ‘with
respect tany matterrelating to the identificationevaluation, or educational placement of the
child, or the provision of a fregpropriate public education tocduchild,” id. at *18 (quoting
20 U.S.C. § 1415(b)(6)(A)), the Thifircuit noted that “there islagical path to be drawn from
the Appellants' claims of retaliation to the Dists failure to provide, and Ms. Batchelor's effort
to obtain for, Ryan ‘a free appropriate publiziedtion.” 1d. at *21. TheCircuit therefore held
that the plaintiff's “retaliatiorclaims asserted under Secte® of the Rehabilitation Act and
ADA ‘relate unmistakably’ to therovision of a FAPE to Ryamnd are thus subject to the
IDEA's exhaustion requineent.” 1d. at *19.

In this case, as in Batchelor, Plaintiffsaichs “relate unmistakablyto the provision of a
FAPE to S.B., and are subject to IDEA’s enbthion requirement. Plaintiffs’ claims explicitly
arise out of alleged violations of the IDEA reguments, including failure to locate and evaluate
S.B., and the failure to provide EIS. See Abompl. at 1 15, 42—43. Under the plain language
of the IDEA statute, therefore, Plaintiffs’ claimedate to the IDEA, and Plaintiffs are required to
exhaust their administrative remedies. Seeligdtr, 759 F.3d at __, 2014 U.S. Dist. LEXIS at
*18-19.

Plaintiffs assert, however,ahexhaustion is not required aiitiffs claim that exhaustion
would be futile because the Defendants have agreed to provide S.B. with “all necessary related

services” going forward. PI. Brief at 22. Thiaintiffs argue, the only possible remedy is



monetary damages, which is raMailable under the IDEA. PI. Brief at 26. Therefore, according
to Plaintiffs, their claims do not geire administrative exhaustion. Id.

Plaintiffs are correct thadministrative exhaustion it required where “exhaustion
would be futile or inadequate,” “where the isguesented is purely a legal question,” or “where
the administrative agency cannot grant rélikbmninos, 13 F.3d at 778 (internal quotation
marks and citations omitted). Plaintiffs are atsorect that compensatory and punitive damages
are not available under the IDEA. Batchelts9 F.3d at ___, 2014 U.S. Dist. LEXIS at *24.
However, “the District Court is not constrain@dhe relief it is authorized to grant by the
remedies sought in the [Plaintiff §fomplaint. On the contrary,@émature of Appellants' claims
and the governing law determine the relief, regasitgf Appellants’ demands.” Id. at *25 (citing
Fed. R. Civ. P. 54(c)).

Thus, in_Batchelor, the Third Circuit denigt plaintiffs’ claimsthat exhaustion was not
required because plaintiffegght monetary damages. Notithgt “the theory behind the
grievance may activate the IDEA'’s process, evehndfplaintiff wants a form of relief that the

IDEA does not supply,” the panel held that “pats ‘cannot ignore rerdees available under the
IDEA and insist on those of their own devisingder the IDEA, educatnal professionals are
supposed to have at least thstficrack at formulating a plan to overcome the consequences of

educational shortfalls.” Id. 826 (quoting_Charlie F. v. Bd. déduc. of Skokie Sch. Dist. 68, 98

F.3d 989, 992 (7th Cir. 1996)). The panel almanid that “even though a monetary award is not
available to Appellants duringgHDEA administrative process as compensatory and punitive
damages, such an award may neverthelessamegr as reimbursement for certain expenses

incurred.” 1d. at *28. Thus, where “both the gsiseand the manifestations of the problems are

educational,” the appropriate route isaigh the IDEA, which “offers comprehensive



educational solutions . . . to directly adsgeeducational harms,” including compensatory
education, “and, in addition, provides reimbursenfientertain financial leses that occur as a
result of the educational harms.” Id. at *36té@rnal quotation marks and citations omitted).
Like the Third Circuit, both the Second and the Seventh Circuits have found
administrative exhaustion necessary in cadesre plaintiffs sued for damages under the ADA

and § 504, but did not bring IDEA claims. Chaifig 98 F.3d at 992; Polera v. Bd. of Educ., 288

F.3d 478 (2d Cir. 2002). The Second Circuit ozeesl that exhaustion was necessary, even
though no claims were brought under the IDE&cduse “the IDEA is intended to remedy
precisely the sort of claim made file plaintiff]: that a school digtt failed to provide her with
appropriate educational services.” Polera, 288l lat 488. “The fact that [the plaintiff] seeks
damages, in addition to relief that is availaleler the IDEA, does not able her to sidestep
the exhaustion requirements of the IDEA.” Id. Similarly, the Seventh Circuit held that “the
[IDEA] statute speaks of available relief, andawkelief is ‘available’ does not necessarily
depend on what the aggrieved parynts.” Charlie F., 98 F.3d at 991.

Although Plaintiffs are seeking monetatgmages, “both the genesis and the
manifestations of the problems are educatidisee Batchelor, 759 F.3d at ___, 2014 U.S. Dist.
LEXIS at *30. S.B. received almost no educatis®lices for many years. Am. Compl. at { 80.
As of March 2012, his academic skills were at hiredergarten levels or below. Id. at § 87. He
suffered from cognitive impairment as a result of a lack of educational experiences. Id. at § 94.
The IDEA, therefore, is the most appropriateraye for relief, as it provides comprehensive
educational solutions, such as compensatdncation. See Batchelor, 759 F.3d at _ , 2014
U.S. Dist. LEXIS at *30. Although Plaintiffs see#dief not available under the IDEA, because

their complaints stem from that statute, exhaugastill required. To the extent that Plaintiffs’

10



claims under the ADA and § 504, Counts One and Two of the Amended Complaint, are not
barred by the statute of limitations, they arenussed without prejudider lack of subject
matter jurisdiction.

B. Statute of Limitations

Plaintiffs’ claims are dismissed withoutgpudice on subject mattgurisdiction grounds,

and therefore all other issues are moot.|8e¢e Corestates, 837 F. Supp. at 105. However,

Plaintiffs may choose to renabeir claims following the exhatisn of administrative remedies.
For the benefit of the parties, therefore, @wurt will briefly address the question of whether
any of Plaintiffs’ federal claims arbarred by a statute of limitations.
Section 504 and the ADA do not have their cstattutes of limitations. In the Third
Circuit, though, “the IDEA’s two-year statute of limitations applies to claims made for education

under § 504 of the Rehabilitation Act,” P\P West Chester Area Sch. Dist., 585 F.3d 727, 737

(3d Cir. 2009). “The IDEA and 8§ 504 of thelabilitation Act do similar statutory work,” and
the Third Circuit thus found that “applying thatst statute of limitationsould frustrate federal
policy” in the area of educationrfehildren with disabilities. Idat 736. Like in P.P., where “[a]ll
of the plaintiffs’ 8§ 504 claims [were] premised their IDEA claims,” id., Plaintiffs’ claims
under 8§ 504 and the ADA are entirely premisedd.’s entitlement to services under the
IDEA, Am. Compl. at 11 13—-3@ccordingly, like in_P.P., the IDEA provides the closest
analogy for both the § 504 and the ADA claims, anpports the same federal policies. See P.P.,
585 F.3d at 735. The IDEA’s two year statutdimitations therefore applies to Plaintiffs’
claims.

Recognizing that IDEA’s two-yeatatute of limitations applie®Jlaintiffs argue that their

claims are subject to the coniing violation doctrine and aredtefore not barred. PI. Brief at

11



32. However, the IDEA statute of limitationsnet subject to equitable tolling principles,

including the continuing vialtion doctrine. D.K. v. Abingin Sch. Dist., 696 F.3d 233, 248 (3d

Cir. 2012). Plaintiffs also assdhat their claims are timelynder IDEA’s statutory exception,
which provides that the statute of limitationsedamot apply if the pant did not request a
hearing due to “the local eduaatal agency’s withholding of information from the parent that
was required under this parthie provided to the parent.” 20.S.C. § 1415(f)(3)(D)(ii).
However, “local educational agency” is definia the IDEA as, generally, “a public board of
education or other public authoriiggally constituted within a State for either administrative
control or direction of, or to perform a s function for, publieclementary schools or
secondary schools . ...” 20 U.S.C. 8§ 1401(19)(a). In contrast, a “State educational agency” is
defined as “the State board of education orrgigency or officer primarily responsible for the
State supervision of public elementary schaoid secondary schools.” Id. at § 1491(32).
Plaintiffs have not explained ho$tate Defendants are local edimadl agencies instead of state
educational agencies, although only local ageratiesovered under theaption to the statute
of limitations. Indeed, in the Amended Comptaionly the BOE is described as a “Local
Educational Agency”; DOE is described d$gate Educational Agency,” and DOH is not
described as an educational agency at all. Bompl.{{ 8, 10-11. It therefore unlikely that
this statutory exception to the HA statute of limitations applies to Plaintiffs’ claims against
State Defendants.

Although the Court does not decide the motion on these grounds, it is likely that
Plaintiffs’ claims against State Defendantsdtéeged events occurring prior to February 2011
are barred under the IDE#vo-year statute of limitations. Plaintiffs’ allegations, however,

include a claim that DOE failed to adetplst oversee the BOE tveeen 2005 and 2013, Am.

12



Comp. at 1 100. To the extent tlsaich an allegation is suffent to bring a cause of action
against DOE, Plaintiffs’ claim would survivestlstatute of limitations, though the claim would
be limited to those violations whicccurred within two years of the date the original Complaint
was filed.

C. StateLaw Claims

State Defendants also assert that Countd bf the Amended Complaint, which asserts
violations of the New Jersey Special Edima Statute, should be dismissed on Eleventh
Amendment grounds, and that Plaintiffs cannobvec monetary damages for violations of New
Jersey laws on education. The Gawged not decide these issuBsth of Plaintiffs’ claims
under federal law are dismissed because of Hfairfailure to exhaust their administrative
remedies. The Court therefore declines to egersupplemental jurisdiction over Plaintiffs’ state

law claims. See 28 U.S.C. § 1367(c)Byrd v. Shannon, 715 F.3d 117, 128 (3d Cir. 2014)

(upholding District Cours decision to decline supplemernjtaisdiction over state law claims

where all federal claimwere dismissed).

V. CONCLUSION
For the reasons set forth above, State Defasdilotion to Dismiss is granted, and all

counts against State Defendants are dismissed, without prejudice.

Dated: October 9, 2014

/s/ FredalL. Wolfson
Fredd.. Wolfson,U.S.D.J.
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