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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 13-1217 (FLW)(LHG)
IRWIN KATZ & ASSOC., INC.,
OPINION
Plaintiff,

V.

CONCEPTS IN HEALTH, NC. and
HOLLY ROSENTHAL,

Defendang.

WOLFSON, United States District Judge

In this contract case, a jury returned a verdict in favor of Irwin Ka#&s&ociates, Inc.
(“Plaintiff”), finding that DefendantConcepts in Health, Inc. (“CIH") breached thmplied
covenant of good faith and fair dealiimgthe parties’ Consulting AgreemehtDefendant Holly
Rosenthal (“Rosenthal”) dgether with CIH “Defendants”)wasnot foundpersondy liable. A
judgment in the amount of $1,170,000 was entered againstiitdegroups ofpostirial motiors
arenow before the Court: (1) Defendantsnew their motiorfor judgment as a matter cdw
pursuant to Federal Rule of Civil Procedurdl®@nd in the alternativemovefor a new trial,

pursuant to Federal Rule of Civil Proceduréabd; (2) Plaintiff opposes Defendants’ Rui®(b)

1 Although only Irwin Katz & Associates, Inc., was a signatory to @ansulting
Agreement, due to the closely held nature of that company, the Colntefell to Plaintiff
interchangeably with itprincipal, Irwin Katz (“Katz”).

2 Defendant CIH, and not Rosenthal, has filed the instanttpakimotion(s), because
Rosenthal was absolved of personal liability by the jurdpwever,the Court willreferto the
instant motion akaving beemmade by both CIH and Rosenthal because both parties moved for
judgment as a matter of law, pursuant to Federal Rule of Civil Procedure 5Gte,ckbse of
Plaintiff's casein-chief.
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and 59(ajnotiorsand, in the alternative, moves to comfaihe pleading® the evidence, pursuant

to Federal Rule of Civil Procedure 15(b)(2), or for a new tmader the theoriesf promissory
estoppelgequitable estoppeghnd breach of contragtursuant to Federal Rule of Civil Procedure
59(d); and(3) in the event that Defendants’ Rule 50(b) motion is deriéntiff moves to alter
theexistingjudgement to include an award of prejudgment interest in the amount of $119,099.15,
pursuant to Federal Rule of Civil Procedtge).

Defendants’Rule 50(b) motion for a judgment as a matter ddw is GRANTED;
DefendantsRule 59(amotion for a new triabnd Plaintiff’'s Rule 59(enotion to alter judgment
are DENIED as moat and Plaintiff's Rule 15(b) motion to conform the pleadings or, in the
alternative for anew trial under Rule 59(d) is DENIEDA brief summary of the Court’s bases
for these decision is set forth heleefore the more tdepth analysis which followsyfra. The
Court grants Defendants’ Rule 50(b) motion because, in response to Defepoawesdict Rule
50(a) motiors for judgment as a atter of law, Plaintiffwaived its argument that Defendants
structured the deal witMeda AB in order to deprive Plaintiff of the fruits of the Consulting
Agreementand as it happenedPlaintiff's decision to abandon its structurialgim was prescient
as 1o evidenceto support itwasadmitted at trial. After the Court reserved on Defendants’ Rule
50(a) motionstherefore, the only claim with which Plaintiff proceeded, and the only claitm tha
was actually charged to the juryasthat Defendants violatedeghmplied covenant of good faith
and fair dealing byailing to inform Plaintiff that Plaintiffwas not entitledinder the Consulting
Agreemento any percentage of the proceeds of the sale dflitilite brandto Meda AB while
“imploring” Katz to performwork to facilitate that sale In evaluating the language of the jury

charge in light of the welkéstablished precedents governing the implied covenant of good faith



and fair dealinghoweverit is clear that this Court erred allowing such a claim to be submitted
to the jury.

In November 2014, this Court granted summary judgment to Defendants on Plaintiff's
breach of contract claim, holding that the Consulting Agreement was unambiguoB & bhif
was only entitled to share in 4% of the proceeds of a sale of the company anbrafidis The
guestion of the nature of Plaintiff's entitlement under the Consulting Agreenasrhws settled
as a matter of law and not before the jury. The only question properly before thetjiaiveas
whetherDefendants had engaged in conduct to deprive Plaintité ehtittementto a percentage
of the proceeds of salsmder the Consulting Agreement. When Plaintiff abandoned its argument
that Defendant Rosenthal structured the Meda AB transaatiomn assetale specificallyto
deprivePlaintiff of the 4% to which he would have been entitiader the Consulting Agreement
had the sale taken the form of a complete stock purchase transactiom sale of the whole
companyand all of its brands— as Rosenthal had always stated was her intenBtantiff
jettisoned theonly argument relevant to Plaintiffdeprivation of anentittementunder the
Consulting AgreementOnce it was accepted that Defendant Rosenthal did not proceed in bad
faith in orchestratinghte asset sale, it was immatetialPlaintiff's rights under the Consulting
Agreementwhether she acted in bad faith in her communicatidywait the sale. It was the form
of the transaction, not arof the representations of the Defendants concerninghiffes rights,
which deprived Plaintiff oits expected benefit under the contragtcordingly,although Plaintiff
introducedsignificant evidence dDefendantsbad faith in discussing payment with Plaintiff, and
the jury indeed found, as it was chatgthat Plaintiffacted in bad faith in those communications,

the elements charged and found by the jury were legally insufficient toigistalclaim for breach



of the implied covenant of good faith and fair dealing, because such bad faith communications
were legally incapable of depriving Plaintiff of his expectation under the Cargdlgreement.

Moreover, #hough evidence was introduced at trielevant to aseparateause of action
against Defendants for promissory estoppel the basis of thealiscretionary “bonus” that
Rosenthal allegedly promised to Plaintffitoutside of the Consulting AgreemeRule 15(b)(2)
does not permit this Court to conform the pleadings and judgment to the evidenegasHeare,
the legal theory of promissory estoppel was not actually litigated by thessxarimplied consent
of the parties at trial.Plaintiff's motion on that basis is deniedsimilarly, the Court denies
Plaintiff's Rule 59¢) motionfor a new trial on the theories of promiss@stoppel equitale
estoppeland breach of contrabecause nothing in that Rule empowers this Ctougtanta new
trial on causes of action not litigated in the originial. Thereis, thereforeno basis for disturbing
the Court’s grant of judgment to Defendaassa matter of lawr for ordering a new trial on any
of Plaintiff's claims
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The following facts are taken from the exhibiigoduced into evidencandtranscriptsof
thejury trial held on February 2ndr@ 4th, and 5h, 20163

A. The Parties’ Contract Negotiations and Execubn of the Consulting
Agreement

3 SeeTrial Transcript, Vol. 1Dated February 2, 2016) [hereinafter “1T”]; Trial Transcript,
Vol. 2 (Dated February 3, 2016) [hereinafter “2T”]; Trial Transcript, Vol. 3 éDdtebruary 4,
2016) [hereinafter “3T"]; Trial Transcript, Vol. 4 (Dated February 5, 2016) [hafer “4T"].
Because the Court holds that Defendants were entitled to a judgment as ahiatgoursuant
to both Federal Rule of Civil Procedure 50(a) and (b), the Court will discuss the evidence
introduced by the parties in their respective casahief togetheralthough the evidence will be
analyzed separately under each section of Rule 50.
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In 2003, CIH was incorporated by Rosentttamake “natural healthcare products in the
sleep aid category and the pain relief categoBy84:2224; 3190:9-11. CIH distributed an over
thecounter sleep aideveloped byRosenthakalled MidNite, which was first launched in “late
2005, early 2006.” 3T95:24 to 96:1. As Rosenthal described MidNite:

MidNite was developed to be the only nonprescription sleep aid that could be taken

at any time of night, even in the middle of the night, to be able to get you to sleep

fast and wake up alert without any grogginess or drowsinkssses all natural

ingredients. It comes in a chewable tablet and you canifphy the side of your

bed and take it without water in the middle of the night so you don’t have to get up.
3T85:5-13;5ee3T90-16 to 96:1 (discussing Rosenthal’'s development of MidNite). Rosenthal
originally employed a “master brokeriamed T. Pat McLaghlin to facilitate meetings with
vendors o sell MidNitg although that relationshipstedonly for a year otwo. 3T96:17 to 98:17

Plaintiff was founded by Katz in 1990 as a businesishwprovides‘a’ la carte service|[s].

.. .anywhere from marketg to sales input helping companies start up, new companies form[ |,

. . marketing sales strategies” or helping troubleshoot particular proble3:1122; see
generallylT8:3 to 9:20.Plaintiff's first contactwith CIH occurred sometime in 2006, @ Katz
saw an ad for the MidNite brand in a trade publication and reached out to Rosenthal to ask “if she
needé any marketing or sales helfecause he was looking for “interesting products to get
involved with” and he was “familiar with mostgructs bhat were on the markét1T10:1-19 see
also3T104:20 to 105:11. Rosenthal declinedd@svices due to lack of need, but agreed that he
could call her in a few months to follow-up on his offer. 1T10:15 to 11:1; 3T104:20 to 105:11.

In or around the end of 200ér the beginning of 2007, Katz called Rosenthal again to ask
her if anything hadchanged withregard toher need for helpand the twaarranged a meeting

1T11:38. Rosenthal and Katz met at the Palisades Mall in Rockland Countgcuasstihe

“gereral term$ of a future relationship.1T111 to 13:6; 3T106:2. According to Katz, n



addition to discussing the payment of a monthly commission to Katz, Rosenthal “mentiated [
her] intentions were eventually to sell the company . . . and there would be a payout down the
road.” 1T13:8-15. Rosenthal provideKatz with a copy of an agreemerghe hadwith
McLaughlin which provided for the payment of compensation based both on a percentage of sales
and foran “earnin” on the eventual sale tfie @mpany According to Katz, Rosenthal included
the earnAn provision because she was “looking down the road of a lmogdasting arrangement.”
1T12:17to 14:13. Katz testified that he had never entered into such an arrangement before, and
initially felt it was unfair since his predecessor was earning a higher monthly caommiss
1T14:21 to 15:17. However, Katz testified that he soon “understood” that he would “make more
money by developing this business” based on theiagrarcentage of the saletbe business he
would receive when the business was sold. 1F2%:5Katz could not recall whether anything
was signed at this meetingnd he testified that he had mecord of such a document being
executed. 1T15:22 to & Rosenthal described tharfies’ conversation at the Palisadliésll as
follows:

Well, when we were originally speakirghe standard is, is to pay him a monthly

compensation. But when 1 first met with him, we met in the Palisades Mall in

Rockland County, | shared with him that my goal for this business was to build it

and to sell it as fast as | couldle immediately started asking about getting a piece

of the action, if | had sold my business; and | frankly was a little taken aback by

that because thathot at all standard, dn had spent many years and all my time

and all my life’s savings starting up this business, and | felt it was maybe

presumptuous for him to be asking for that. But when | thought about it, | said |

want to make this happen.want to make my goals happel want to be able to

be freed up to build my business; and if this will help me, then | was willing to

agree to some sort of compensation upon the sale of my company because the sale

of my company was my goal.
3T105:24 to 106:16.

On April 1, 2007, Katz began working with Cldubjet to a 90day trial period. 1T6:8

to 17:2; 3T105:1415. Katz testified that although he had agreed to only work “two days a week,



or part of two days a week,” he was “putting in at least twice that” amount aof ifg73-12.
Following the end of the 9Qay trial period, iror about June 2007, both parties “recognized it was
a benefit to both” of them and they “decided to move forward.” 1T17:15-18.

At Katz’s request, the partiemgreed to enter inta written agreemerft. 1T17:19-23
3T105:16-20 At trial, Katz agreed that it was “fair to say that the consulting agreewsst
negotiation between [him] and Ms. Rosenthal that went back and forth over a period af sever
months.” 2T129:136. Of particular importance tthis matter, Katz and Rosenthal negotiated
the conditions under ich Katzwould be entitled to share in the proceeds of the clatee
company “and” its brandsKatz unsuccessfully attemgatto include language that would entitle
him to a percentage die sale of CIH’s business “or” any of its bran@eelT24:222; 1T25:20
26.

On July 10, 2007Katz sent amnitial draft of the greement to Rosenthaia email, which
provided in Section 3(b), that Katz would be entitled toeamnin percentageif the client sells
Concepts In Health Inc. or its product(s)” and that “Consultant will receive blogea
compensation, from the Client, from the sale of the client's company or products 3dtkdiays
of Client’s receipt of sale amount from purchaser.” Ex. 2 at IK 0034821Rosenthal reviewed
this initial draft and sent back edits which strack the language Katz had suggested in Section

3(b). 3T108:19-22. As Rosenthal explained:

Q. Did you have any issue with the way he proposed that compmmsati
arrangement?
A. Yes, | did.

4 The court permitted Katz to testify as to the negotiation history of this agneemver
Defendants’ objection, subject to a limiting instruction given to the jury, that this¢ey was
“not being received for the parties’ understanding or interpretation of the togsagreement or
whether or not there was a breach of the contract, but rather only as backgrowerdicgrtbe
relationship between the parties.” 17T23:10-17.
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Q. What was your issue?

A. | was not willing to consider compensation in two scenarios: one being sale
of the whole company and the other being sale of only its products.

Q. Why is that?

A. My goal was to sell my ¢ime company, and my feeling was that he would
be helping me- that | wanted to achieve my goal, and that is what the compensation
was for; and if | were to pay him upon the sale of just brands, that | would still be
left with the rest of the company thdtad to run, that | had to invest in, that | had

to deal with all the problemdt seemed to me that either it was going to be all in
or not. It wasrt'that | felt that it was fair for him to get a windfall when good things
happen, when | might be leftith bad things or problems or issues or the company
to run because my goal was to sell the whole company, particularly esvent

on, and not have all the aggravations and 24/7 work that this company entailed.

3T107:18 to 108:15.

On July 16, 2007Katz responded to Rosenthal’s edits email stating, in relevant part,
that he Would like to keep in the statemieor its products’ in @). This prevents the sales of the
product(s) but maintaining the Company.” Ex. 5. As Katz explained at trial:

Q. Now, in item A of the email to Ms. Rosenthal, you stdtewould like to

keep in the statement or its products in 3 B. This prevents the sales of thegproduct

but maintaining the company.” Did you write that to Ms. Rosenthal?

A. Yes.

Q. And what you meant by that was that if Ms. Rosenthal sold a product and

not the whole company, you wanted to make sure that you still received

compensation even if she retained ownership of the company.that correct?

A. That is correct.

Q. You wanted to prevent a situation where you would not be entitled to

compensation if only products were sold but ownership of thepaoy was

retained. Isr’that correct?

A. Yes, that's true.

Q. But she did not agree to this requdsn’t that true?



A. She chaged the wording.

Q. So that the final consulting agreement does not contain the wahdingpu
wanted kept in.Isn’t that correct?

A. There [were]other drafts in between in which she changed the wording
from all its products to the MidNite brand.

Q. Mr. Katz, | didn’t ask you that.
A. Sorry.

Q. | asked you the final consulting agreement that you signed did not contain
the wording that you wanted to keep isn’t that correct?

A. That's correct.

2T135:9 to 136:16 Rosenthahlsotestifiedthatshe did not agree to Katz’equesto re-include

this language in the contract:

No, not at all. We had discussions about this and | clarified, once-ag&imow

we had had conversations about it. | made it very clear that it was only in the even
the whole company and all its brands would be sold would | be willing to provide
him with additional compensation.

3T109:23 to 110:3.

On July 26, 2007, Katz sent Rosenthal a second draft of the proposed agreement, which

included a provision entitling Katz to compensation in the event that Rosenthal sold “Goncept

Health or the MidNite Brand Ex. 7 at IK 00350076 (edits omitted) Although Katz testified

that Rosenthal made this edite agreedbn crossexamination thathis language was never

acceted by Rosenthal in the final agreeme®®e2T137:1 to 13&%. Rosenthal testified that Katz

made this edit, 3T110:4-16, and that it was unacceptable to her:

Q. Was that revision acceptable to you?

A. No. It was essentially the same idea, that he @catd be paid both in the
scenario that | sold the whole company or in the scepahere] | sold the brand.

| had already explained to him | was not willing to sign an agreement with those
two scenarios.



3T110:17-22.

Katz testified thatn September 27 he sent aotherdraft of theproposedagreement to
Rosenthal which included the language “or the MidNite brand” in the compensation section
that this time, Rosenthal made no change, although, again, this language did not appearlin the fina
versionthe agreement executed by the partiesT2711-25; 129:5 to 30:7; 3T110:23 to 111:7;
see alsdex. 10.

According to Katz, during thisnegotiation Rosenthal told Katz to “trust [her,]” and
“mentioned many times ‘I'm loyal.” ‘I'm a person to trust.”"T32:13-18. Katz testified that he
did trust Rosenthal, but that on October 1, 26@fior to the execution of the Parties’ eventual
written agreement Katz sent Rosenthal letter,via email, informingherthat he was “resigning
effective 30 days.” 1T819 to 33:6. As Katz explained:

| was spending at least twice as much time as the agreement that we were

discussing, and it was impacting my other business with other clients and also my

personal life because in order to handle the additional workload with Concepts in

Health, it was- | had to work weekends, and | was getting a lot of flak from my
wife and grandchildren.

| said that Im giving 30 days to the end of Octobdfyou would like me to stay
on longer until the end of the yean gave her a proposal of what | would require
financially in order to do that.

1T34:2-14. Katz testified thaRosenthal was “surprised” bys resignation and stated thsite

saidit “really takes [her] aback.” 1T34:1B9. Katz explained that Rosenthal asked him to put

® As part of his casi-chief, Plaintiff read a portion of Rosenthal’s deposition transcript,
in which she indicated that she did not recall how this language was included in thieidriah
of the agreement. 3T18:18 to 19:28g alsaiT4:10 to 9:6.

10



together a list of projects that he was working on so that they could get togetfatothieng
month to go over them. 1T34:23 to 35:6.

When Rosenthal and Katz met, they discussed Katz’s “major problem,” whicthavas t
amount otime he spnt working for CIH, and Rosenthal stated that they woulatkwn reducing
the time, the workload, so that [Katz] will have more time. . . for [Khtatker clients and for
[his] personal life.” 1T35:121. The parties also discussed what Katz destrdse “the
compensation situation.” 1T35:2%6; seel1T36:120. Two days later, on October 21, 2007,
Rosenthakent Katz the following email

| was glad we were able to speak frankly about the issues concerning our

partnership. | understand youme-relaed issues and [havejven both of our

needs much thought, and | hope my proposed revised expectation and terms are

attractive to you.

You have made many contributions to building MidNite, and have been a great help

to me. | truly enjoy working with yoand | am hoping that you decide to continue

to work on MidNite.

Ex. 16at IK 00806554. Katz testified that he interpreted Rosenthal’s use of the tetretphip”
to mean “[tlhat we were in this together . . . working together on building the MidNitel 5
1T38:19 to 39:6.

OnOctober 22, 200Katz thanked Rosenthal for her email, and responded with a question
as to “[w]hat happens if [Rosenthal] decide[d] not to sell in the next five peagen longer. |
or my survivors could wait years befaezeiving compensation. Do you have any sugge$tions
Ex. 16 at IK 00806553. Rosenthal respondecmailthat same dags follows:

As much as | truly would like to, as you know | really do not want to get into the

type of “guaranteed compensatidhat we had discussed before. This has always

made me very uncomfortable, perhaps only because the money is not yet rolling in.

One thought | have is that if after 5 years if you've “earned into” the 4% you can
collect 4% of the net profit after taxes ievmave not yet sold.
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What | can also tell you is that it is truly my intention and strong desire to sell this

business sooner rather than later. This was the whole reason franklywehy |

into it. Let’s begin to gamplan this together.

| can also tkyou that | believe in being kind, fair and loyal to people who are kind,

fair and loyal to me. | am an innately honest and thankful person. If vire thiee

fortunate position to be rolling in the dough | will certainly want to show thamks

you by @mpensating you in a way that is going to make you happy. You can rely

on that.

| hope you are satisfied with my response above and trust me, and | hope you decide

to continue to work with me to build MidNite so we can both make a bucket of

money.
Ex. 16 at IK 0080655%53.

Katz testified that his understanding of this efrarild specificallghatthe phrasg“rolling
in the dough’and “bucket of money,” was that thesferred tdhe amount the parties woulchake
on selling the businessdhd that he as persuaded by this em#ol continue to work for CIH
1T44:4-23. Accordingly, Katzrequested Rosenthal to “summarize the deal in bullet poi&ts.”
16 at IK 00806552. Rosenthal responded as follows:

Here is the “deal:

e 3% commission commencing November 2007[.]

e You are entitled to “earned” percentage of sales price for business at time
of sale. Earn into 4% at rate of 0.5 points per 6 months. “Earn in” period
started 8/1/07 and extends throughout period of employment

e If business not sold five years from 11/07 (or 11/12) and you have earned
into a minimum of 1% of the company, you are entitled to the earned
percentage applied to net profit after taxes annually whether or not you are
still working for the companyy.]

e Your responsibilities are as V&ales managing and handling all sales and
trade related functions working a minimum of 16 hours per week.

e Either of us can severe relationship for any reason at any time.

Ex. 16 at IK 00806551.

12



On October 23, 200Katz responded by email that this was understanding, based on
their previous conversation, “except that point two will indicate that | ameshtitl the ‘earned’
percentage of sales even if my employment is terminated by either partjophersales. Also,
the earned percentage isfr August 1, 2007.”ld. However, as Katz testified at trial, this was
not acceptable to Rosenthal, and ultimately never became a part of the paittesagreement.
1T40:20 to 41:4. Instead, Katz testified that the parties “spoke about it, areldhélsust me.

If you are loyal to me, you will get it.” 1T48:89. Accordingly, Katz rescindeddresignation,
and Rosenthal informed him she would derde-up of their agreement. 1T48:18 to 49:1.

Onor about November 13, 2007, Rotiel sent K&z aproposediraft of theagreement.
On November 16, 2007, Katz raised two issegmrdingthe compensation provision of the draft
agreement, although neither concerned the issue of what would happen if only a brand, and not the
entire companywas sofl. Ex. 19. Specifically, Katz’s email read:

| have finally had a chance to review the agreement you emailed me on Tuesday
and have several problems with the Compensation section c.

The first problem is that you added for the first time to the defindiodAroceeds
of Sale “after all loans to the company and payments to capital partnerbéav
paid”. | cannot accept this.

The second problem | have is what happens if | leave after 2 years? Does that mea
| get nothing if you sell in year 3, even though | accumulated 2%?

Holly, 1 don’t know how we are going to resolve this Agreement issue but | would
like it resolved one way or another by the end of the month. | believe there is a
trust between us but | also believe contracts/agreements shoulditee with trust
and emotions aside. When you have a chance to digest, let’s discuss.
Id. Katz testified that he also spoke to Rosenthal about his concerns, and her respdtrsistwa

me.” 1T52:11-21.

® In her deposition testimony, which was read to the jury, Rosenthal did not récall w
drafted the final Consulting Agreement. 3T22:22 to 23:5.

13



On crossexamination, Katz testified that he unsteod,and so did not questionthe
portion of the document that dealt with sale of ownership of the company, and that he did not
request any changes to the draft agreement other than as provided in the November 1&iR007 em
2T138:6 to 141:11; 2T143:2b 144:4. Katz alsotestified that he had “no hesitancy” in signing
the agreement because he “really beli@¥kis was going to be a relationship or a partnership of
trust.” 1T59:210. For her partRosenthal testified that Katz did not raise the mreviissue of
defining the term “proceeds of sale” to include the company or, in the alternatha,its brands
3T111:8 to 112:7.

On December 17, 2007, Katz executed the Marketing/Sales Consulting Serviceémree
(“Consulting Agreement”). Ex. 22. Rosenthal executed the Consulting Agreementemli2ec
20, 2007. The Consulting Agreement executed by the parties defined “Proceeds cdSale”

[A] Il outright or timed payments madeerchangdor ownership of the company

and the right to market the Bite and all other of the company’s brands as a result

of the sale of the company after all loans to the company and payments to capital

partners have been paid.

Ex. 22 at IK 00072896. The Consulting Agreement also contain@ttegrationclause, which
provided: “This Agreement contains the entire agreement by the partieschaAmges must be
agreed to by both parties in writing.” Ex. 22 at IK 00072897.

B. Performance and Modificationsof the Consulting Agreement

Katz testified that, going forwarfdlom that point, his job at Clidntailed a lot more work
than he expected, due to an expansion of the MidNite brand and the growth of tfEyzomp
17T59:1447; 59:18 to 63:4. In August 2009, the parties exchanged emails regarding Kath's heal
conditions and the amount of work he was performing for CIH. Ex.K2iz testified thathe

parties “[got] past” the issuasflected in their email correspondence “for a period of time,” but

that they reemergelter in 2009. 1T71:25 to 72:4Katz again raiseche issue of wantingp
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reduce his workload because it was “affecting” him, as he explained: “l reachedia Qutober
where | was turning 67, and it reminded me at the time, unfortunately, my sisteadsad @way
at67 ... 1 know | had to slow down and spend more time with my grandchildren and my family.”
1T72:6-14.

In September 200%Katz resigred from CIH againdue tothe size othis workload and
becausene wanted to start taking better care of himself and spend more time with hig famil
2T9:5-15. Rosenthal accepted K&tzresignationasked him to put together a list of his open
projects, and the parties agreed to meet in person to discuss Katz’'s resig@di®:21-10:1.
When the parties met on October 2009,Rosenthal asked if Katz wt remain in his position
if changes were made andaded on the changes they discusd€atz againrescinded his
resignation. 2T12:1@4. Katz subsequentient Rosenthal a letter as a written modification of
the Consulting Agreement, which Rosenthal signed on October 25, 2009. That letter provided, in
relevant part:

This is to acknowledge that based on our modified Consulting Service Agreement

verbally agreed to on October 21, [2009], | am rescinding my termination notice

sent on September 28, 2009 aweé are reinstating the November 1, 2007

Agreemenf{i.e., the Consulting Agreementlith the following modifications.

It was agreed that Concepts in Health will, beginning November 1, 2009,

compensate Irwin Katz & Associates, Inc. $1,000 additional per month to develop

and maintain the monthly, quarterly, and period reports necessary to manage and

evaluate the sales efforts of the company. This includes managing the monthly

customer sales deductions taken on the wire transfer report.

In addition, Concepts in Health recognizes there was an error in the original

MARKETING/SALES CONSULTING SERVICE AGREEMENT that

commened November 1, 2007. In section 3, COMPENSATION, letter c number

5. It should have read “Consultant will be paid 2.5% of the Proceed$edf Sale

of the company is executed by February 1, 2010 and this agreement is stilltin effec

at that time. Consultant will be paid 2.5% of sales if company is sold aina
after February 1, 2010 and this agreement was in effect on February 1, 2010.
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Irwin Katz & Associates, Inc. would also like to modify the Agreement to indicate
that if Irwin Katz & Associates, Inc. does not exist at the time of the Sale, the
Proceeds of the Sale that Irwin Katz & Associates, Inc. would be entitled @ base
on the Agreement would go to Irwin Katz or his beneficiaries if Irwin Katz is
deceased.

Ex. 33’

In Januaryof 2011, Katz’'s compensation changed from a percefiaged payment to a
flat monthly payment of $12,000 per month. 2T17213 Katz explainedhat this change
occurred becausefriend of Rosenthal’s, Linda Terjesen, was brought into CIH to “help out,” and
because she was doing part of Katz’s work, he agreed to “take a lower com pegisidiad time'.
2T17:22 to 18:20.Rosenthal explained the charigKatz’s compensation as follows:

Q. Under the consulting agreement, aside from the proceeds of sale issue, how
else was Mr. Katz compensated?

A. He was paid on a monthly basis.
Q. How did that start off?

A. It started off at 3 percent of sales because we felt his role was more sales
oriented. But, ultimately, there were fluctuations in the paymer@s. he said he
didn’t enjoy having some months that were high and some months that were low.
So he actually requested a set monthly payment. Algloastime, frankly, our

sales were beginning to grow dramatically, and | walsthink one of the last
months we were still on the percentage basis, the check was for $29,000 and
change.And looking forward, going into the next year would have entgbgdng

him well into the 400,000s, 500,000s and it just wouldh@ve made any sense
given the kind of work, the work he was doing, to be paying him that kind of salary.
So either it was going to have to be renegotiated or | would have had to invoke the
30-day termination, which lidn’'t want to do. So both of us recognized that and
we agreed and he recommended the $12,000 monthly amount that we started at.

3T119:6 to 120:5see alsaiT19:17 to 21:23.

"The Consulting Agreement originally provided that “Consultant will be p&i¢ghof sales
if companyis sold at any time after February 1, 2010 and this agreement was in effetiroarly
1, 2010.” Ex. 22 (emphasis added).
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In April 2011, Rosenthal terminated Terjesen andaa®sult, Katz’'s compensation
increasedrom $12,000 per month to $16,000 per month. 2T18:21 tq 302120:6-11see also
Ex. 36A. Neither of these compensation changes were reflected in written agreemeatnbetw
the partiedbecauseaccording to Ka, “at this point our relationship was evolving, and it was
based or-1 based it all on . . . what we both discussed in fru&g120:5-15 see als®@T121:23 to
122:5. Katz testified that while he did not like being paid on arhainthly rate, which redted
in a lower payment than if he were compensated based on the original percentagh s the
Consulting Agreement, he was more concerned with reducing his workload, asasw@emore
important consideratioto him. 2T22:15 to 25:3.

At this point in the Parties’ relationship, Katz testified that it was his hope Rateattd
bring in someone in to take over some of his workload at CIH. 2T25:1 to.2d:@1hat end
because Katz was in the process of hiring a-pi@sident of salete takeover some of his duties
Katz felt that the Consulting Agreement should be updated to definenéig role (and
compensation) going forward. 2T39:21 to 41:¥&cordingly, e March 4, 2012, Katz emailed
Rosenthal and requested that she “review our Sajesefnent,’i.e., the Consulting Agreement,
and stated thate would “appreciate if you [Rosenthal] could modify it to more simply spell out
the percent | am entitled to if you sell all or part of the company. It should alsainctme
addendum we added that spells out per myfizae/.” Ex. 46. When he received no response,
Katz followed up with Rosenthal on his request to rewrite the Consulting Agreementmmagn e
dated April 27, 2012. Ex. 48. Rosenthal responded that they would speak “nextideddut
Katz testified that they neveiscussedhis specificcequest 2T43:16-22.

In April 2012 CIH hired Richard Siporin to take over some of Katz’'s duties. ExsetS;

also 1T75:18 to 76:3; 3T128:8. However, Siporin’'s employment only lasted two months,
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according to Katz, due to a combination of “bad fit,” thatvas “weak in Excel,” and the “straw
that broke the camel’s backioment, when both Rosenthal and Katz witnessed Siporin enake
failed sales pitciio a buyer in Denver, Colorado. 2T56:8 to 57:2; 61:6 to;&2& alsB8T129:21
to 13019. Following thatincident, Rosenthal terminated Siporin’s employment. 2T6227
After the termination, Katz was required to again resume all of his previous duties. 2T64:24-25.
Katz testified thatis workloadalsoincreased in 2012 due to probleansing fromanother
product ofCIH, called NatuRelief. 2T52-14 to 5323. Katz explained thatatuReliefwas not
meeting sales quotas in 2012 and, consequently, his workload increased because he had to
“orchestrate how wpvere]taking that back betweemiowarehouse, our sales reps, the customers.
It justincreasedhe workloadsubstantially.” 2T54:6 to 55:4ge alsBT222:19 to 224:4.
C. Rosenthal Attempts to Sell CIHand the MidNite Brand
Katz tesified that he was aware that Rosenthal was attempting to sell the business in late
2009, and that she requested that Katz review a presentation that was put togetpetéatial
buyer, Brynwood Partners. 1T72:28. Although Katz testified that he was not surprised by
Rosenthal’s request, he did noitially know whatBrynwood Partners was. 1T73:23 to 74:2.
Ultimately, Rosenthal’s attempt to sell CIH to Brynwood Partners was wesfat 1T8:16-24.
Rosenthaltestified thatin addition toattempting to sell CIH hersel§he engaged an
investment advisory firm named Sawaya Segalas & (&awaya”) to assistin seling CIH.
According to Michael Rabin, the managing director of Sawaya, “[ijn 2010 and in 201 &\&aw

had a series of informaligtussiofs], exploratory discussions with Ms. Rosenthal idestto

8 Rosenthal described NatuRelief as “a natural analgesic[] [that] comes in vanioss f
It comes in a caplet and a chewable tabteyou could take it during the day and not get water,
and also it comes in a naturally famomen] formula which is for the pain associated with
menstrual pain.” 3T85:19-24.
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evaluate opportunities for her to sell her company at that time.” 3T139:1&Rabin explained
that Sawaya told Rosenthal that it was “too early for her to explore the salbaaitdvould be
better to continue to grow the business.” 3T13223 Rosenthal did eventually formally engage
the services of Sawaya in JuB8l12. 3T135:92; Ex. 53. Rabin testified that Rosertha
intentions were “very clear[,] [s]he wanted to sell tempany,” 3T136:3!, andtestifiedin
general about Sawaya’s work fRosenthalvith respect to the potential saeCIH to a company
named Prestige Brand%Prestige”) which would have been structured as an “stock purchase
agreement,i.e., selling thecompany and all its brands. 3T137:6 to 141:17; Ex.’s 55; 57. In that
connection Savaya prepared “confidential information memorandum” to pitch the sale of CIH
to Prestige as a “stock sale,” which referenced both of CIH’s brands, MidNitecan@dlief EX.
57; 3T174:9-25.

According to Rabin, although it was Rosenthal’s intention to selétiiee company,a
financial analysis by a company called Riveron indicaled selling the entire compamyight
not be a feasible optior5ee3T142:17 to 148:13. As Rabin explained:

Q. What was the outcome of the Riveron work?

A. The outcome of the Riveron work, in short, was that the financial records

that had been used to prepare the early marketing materials for Concep#dtim H

were not assigning profibdity consecutively to the two brands that Ms. Rosenthal
operated, the MidNite brand and the NatuRelief brand.

Q. Did that lead you to arrive at any conclusions as to how a deal should be
structured?
A. It did.

Q. What conclusion did you arrive at?
A. We concluded that the sale of the company, that is, the sale of both the

MidNite brand and the NatuRelief brand, would be very challengirge reason
for that is that the NatuRelief brand, while growing, was incurring substantaklos
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and reducedhe overall profitability of the entity relative to the profitability of the
MidNite brand on its own.

Q. And following that conclusion, did you make any recommendation to Ms.
Rosenthal?

A. We did. We recommended that she proceed with the sale @dbets of
the MidNite brand exclusively.

3T147:16 to 148:1,3ee alsBT165:20 to 166:18; 3T168:19 to 169:5.

On July 9, 2012, Sawaya called Rosenthal to “inform Holly of Prestige’s alecist to
proceedwith the purchase of CIH] and to discuss thetrsteps in the salgrocess for Concepts
in Healtl; the abovereferencedecommendationto sell the MidNite brand onlyyas conveyed
to Rosenthain that same call 3T1492 to 151:9 Ex. 105 see also3T182:9-10 3T184:1317.
Rabin testified that Ros¢hal was “not infavor of that proposal,” but that, “[pJursuant to
[Sawvaya’s]recommendationMs. Rosenthal agreed that the marketing materials [going forward]
would focus exclusively on the MidNite brand and nwlude reference to the NatRglief
brand.” 3T150:1049; 3T152:1316; see als8T191:18 to 193:10; Ex. 106Rosenthal described
this telephone conversatiorith Sawaya stafas follows:

They told me that in light of the failed deal on Prestige, and also in light of the

analysis done by Riveron that showed not only that NatuRelief was a big problem,

but also that MidNite was less profitable than we had originally thought and was
less attractive to buyers, that it would be foolish artiat it made no sense, and

that it would be virtually impogsle -- very difficult to sell the entire company, and

that they wanted to help me have a transaction, and that in order to do so, it only
made sense to try to sell the MidNite brand.

Q. Did they make a recommendation to you?
A. Yes.
Q. What was thatecommendation?

A. They told me we should move forward to gtike] MidNite brand and not
the entire company.
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Q. How did you react to that recommendation?

A. | was very distraught, frankly, because, frankly, it had always been my goal
to sell the vinole company, and, frankly, a lot of that had to do with my own life. |
was just working- | mean, not 24/7, but | was working around the clock, and there
was just a lot of aggravation at that point, and | really gign’t want to do this
anymore, reseah this business anymore, any part of this business.

Q. Did you accept the recommendation of Sawaya Segalas?

A. Reluctantly.

Q. Why did you accept it?

A. Because they basically told me that | would not be able to sell the business,
the total Concepts in Health business, that there reaitgnt options.

Q. In learning of that recommendation, and in the discussions that you had with
Sawaya Segalas about a sale, did anybowention Mr. Katz’s consulting
agreement?

A. No, nobody mentioned that ait.

Q. Was that a factor in your decision to accept the Sawaya recommendation?

A. The code name for | think this came up the other dayfor the Sawaya

project was “Dream” because it was my life’s dream, and that's what it was all

about. | nevereven considered it just never dawned on md.never thought of

that aspect about it.
3T186:10 to 188:4.

Katz testifiedthat he was awarthat Rosenthalhad attemptedto sell CIH toPrestige
2T55:8 t0 56:56:72T65:4 to 66:1.Katz furthertestifiedthat“around July 8th, give or take a day
Rosenthal informetiim in a phone call that thegotential sale of CIH to Prestigeas not going
forward, and discussed with Katz wiogitions thee were for reducing her role @H. 2T65:4 to
66:1. As Katz eplained: “She wanted to maintainra@n functions relative to thitnance and

the advelising[,] but she wanted to rid herself of some of the other things that she was doing.”

2T65:23 to 66:1. The parties discussed two proposals, one in Riaichiff took on additional
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duties, and one in which another company, Emerson Healthcare, who h@ttdiedogistical
support, wouldserve in an expanded role. 2T66:23 to 67sE& alsdEx. 59. Katz testified that
the subject of the partieagreementor Plantiff to sharein the sale of CIH came up in this
conversation as well:

Q. Did the subject of your agreement to share in the sale of the business, did
that come up in this conversation on July 9, 20127

A. Yes.
Q. How so?
A. | asked: Now that we kegging on-- again, | asked her will | get more

than the 4 percent that | had accrued up to the prior year? So | wanted to know if
that could be increased.

Q. Did she respond to that in the telephone conversation?
A. At that point she said briefly: | thought it was 2, 2 1/2 percent at that time.
Q. Did you respond to her?

A. We didnt get into it then.We had to do something/Ve just left it at that
point we would take it up another time.

2T68-10 to 69:1.

According to Rosenthashe calleKatz “within 15 minute of getting off the phoriewith

Sawaya and told Katz:

[W]hat had been told tme, thatPrestige was no longer interested in moving
forward, . . . And | told him that we werplanning-- that Saway&egalas and |
were planning tthvawe a follow-upmeeting early the next week gameplan what
the next steps would be becale Sawaya had reased me that they were going
totry to-- they weranvorking on my side to try te they wanted to make something
happen for me.

3T184:18 t0 185:13; 3T188:7-11. Rosenthal explained thatadlesl Katzfor two reasons:
First of all, because | kept him informed of everything with every deal thar | eve

was involved in, and there were manyver the years that we worked together.
And also, juspragmatically, because | was told by Sawaya Segalas when | was on
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the phone with them, that we needed to very quickly pull together information that
was appropriate for the sale of just MidNite and not the whole company.

There were a lot of thirgjthat had to be done], but the primary thing was all of our
financials showed the entire company togeti8&rwhat we needed to do, since we
were only selling MidNite now, we needed to pull alitof the sales andutl out

all of the expenses amdstde the financia so it only showed the MidNiterand.
There was a digbution chart that we had ptdgether for the Petige sale that had
columns for MidNite and Natugtief, all the different items, MidNite and
NatuRelief. So we literally had te- | had to ask Mr. Katz to literally delete the
columnsfor NatuRelief, and there was consumer sales dataewded to pull out

of the data there of NatuRelief.

3T188:14 to 189:12; 4T21:24 to 22:18t trial, Rosenthal testified that “[o]ne of the first ths
Mr. Katz asked about was how this would impact his compensati®nl89:2022. Rosenthal
described their conversation as follows:

| said, [wlell, you know, | will definitelywant to pay you a bonus. That’s not a
factor. I'm going-- you know, Iplanto pay you a bonus because that was just not
a factor—I'm sorry. What was theuestion again?

Q. Let me ask you a different question? When you had the conversation with
Mr. Katz and reported to him was only going to be a sale MidNite, what was
the dscussion, if any, that you hadth him about any percentage of sales?

A. In that conversain it came up that what wasMr. Katz was talking atut
payment under the contract, and as part of that conversation | told him two things:
First, | tdd him that | felt-- it was my understanding, but | wasréally prepared

for this conversation because | hadn'’t really thought abo@ut.I said it was my
understanding, from all of théiscussionwe had had early on, that | don’t think
that this sal®f MidNite falls within what is coverely the contract, but that | plan

to give him a bonus.

Q. You said thez were two things. What was teecond thing?

A. The other thinghat came up was, Mr. Katz wasking about paymennder

the contract, andve gotinto a, | guess, a sidebar conversation because his
understanding was that if it was the deal thabmld be-- if it was a deal as covered

by thecontract, that it would be 4 percenfAnd | said itwas my recollection that

we haddiscussed and agreed that whengloé an increasedompensation, the
perentage that he would get uporsale, we agreed woulde lowered to 2.5
percent fromd percent, buthat was never | got confusedecause | saw &t in
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the addendumThat really wasn't relevargnyway, Itold him, because we were
talking about a bonusow because we were selling asset rather than selling the
company.

Q. When you make refence to a percentage he wogét upon a sale, what
kind of sale were you referring to?

A. He would gé a bonus upon the sale of an asset because it would not be
covered by the contract.

3T189:24 to 191:16.

On July 9, 2012, Katz sent Rosenthal an email with a proposal that he take over %he sale
and administrative responsibilities of the business” irnarge for “changing [his] compensation
from $16,000 per month plus expenses to $23,000 per month plus expenses.”; dee &80
4T28:21 t029:15. The email did not mention any change to the Consulting Agreement, either
with respect to increasing the rpentage of Plaintiff's “eanm” payment, or changing the
definition of “proceeds of sale” to reflect that Katz would be entitled to shatteeisale of the
MidNite brand alone. Ex. 59.

On July 10, 2012, Katz emailed Rosenthal, and attached an unsigned copy of the October
25, 2009 Addendum to the Consulting Agreement, EB, 68 as Katz explained, “[jJust to show
her—refresh her memory the 2.5 percent went up to 4 percent, that we werd¢ingroaty one
spot, one note, on point of the agreemeRT70:79. Katz testified that this email resulted in the
parties having a “somewhat bitter conversation.” 2T70:11. As Katz explained:

That is a conversation where we got into my compensation. She was questioning

whether there was actually an agreemand, that she was looking at it as a bonus,

not something that would be applied to a number, the 4 percent applied to a number

of the sale, but something she had decided. | said that's not what the agreement

was. That was the basis for it, and | told theat evening that | was extremely

disappointed in her memos, what she had to say so long.

2T72:5-14.

24



That“somewhat bitteconversation’set off a series of emails between the paradon
July 11, 2012, which the Court will recount in detail. Katztfwrote to Rosenthal:
Holly.

Needless to say | am extremely disappointed in your position relative to our
Agreement. Although you may not care, | am even more disappointed in you
personally since | trusted you as | would anyone in my family. | thougldwéy

the most moral, loyal and trusting person | have encountered in business.

Before | do anything further relative to Concepts in Health businessrsdtheed

to know exactly what your intentions are relative to the After Sale Procedak.

find the Agreement that you signed on 12/20/07 as well as the letter you signed
agreeing to amendments to that Agreement on October 25, 2009. Prior Agreements
aside, what are your intentions and if agreeable, | want it signed off on including
my monthly compensation.

| hope you respect my position and | have no problem with you deducting a per
diem amount beginning tomorrow until we resolve the situation.

Ex. 62 at IK 00792944. Rosenthal responded:
Irwin | know you are very upset and | am very upset (and offended) too].]
There is no reason not to trust mehave and am being and have always been very
moral, honest and fair, and | fully intetal provide you with what | believe (and
any objective person would believe) is an unbelievably generous bonushe
proceeds if there is a sale. Any other person would be overjoyed and frankly I think
it will be well in excess of what is reasonable and fair if/when there is a sale.

| would like to see what you have that you say | have sigmeease send.it

Id.® Katz responded:

° At trial, Rosenthal explained that she used the term “generous bonus’ iantiail
because the parties had “just come off a conversation where he had asked me follpwing m
conversation with Sawaya Segalas where | agreed that | was going tdomvease with an asset
sale, and | called him, and he asked me how that related to his compensation, and | toldlhim that
didn’t -- my top-of-thesmind thinking was that this salethis sale did not fall within the contract,
but that | plan to give him a bonus.” 3T20548; see als8T206:1417 (Rosenthal testified that
“[tlhe bonus was not dictated at all by the consulting agreement. The bonus was elgmplet
discretionary but something that | wanted to do just because | wanted to do it.”).
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Holly. Attached are the signed Agreements. What is surprising is thathére ot
day you thought the percent was 2% or 2.5% when we spoke and noweyou a
saying it's a generous bonus.

Id. at IKO0792943. Although Katz stated thgreementsvere attached to that email, they
apparently werenadvertently not attachedd. Rosenthal responded:
There is no attachment to your email[.]

What | sail was that 22.5% was what was in the last “agreement” you sent me.
Please do not imply that | am not being horet$tat is frankly inflammatory. A
generous bonus could potentially be in that range or not|[.]

| am not making any commitments here. People deserve extraordinary payouts
when they show loyaltfrom the start to the finish.

Id. Katz responded to that emay sendingan emailwhich stated “SEE ATTACHED,with the
Consulting Agreement and Addendattachedlid., to which Rosenthal replied:

Irwin you are correct that | am always going to do what is right and fas.thése
areclearly my signature. | need to speakwny attorney. My feeling is tHeast

you can do is not leave me in the lurch. Like | said in the previous email, an
extraordinary payout is consistent with someone who is loyal and puts the sterest
of the busess first from start to finish.. .

Ex. 62 at IK 00792942Katz responded t&osenthal with the following email:

Holly. | have always put the interest of your business first to the exparitdff
surgeries, doctors[] appointments, working immeela after surgery in the
hospital bed, working several hours a day when on vacation, not being with my
grandkids on special occasions and putting in over 70 hours (7 days) a week on
your business at least two of four weeks a month. You never undersiwaduth

work | had and I never said no to you when you asked me to help with some of your
duties. | was even going to have dinner with Mark this evening even though it is
my anniversary because | wanted to confirm that the proposal | presented to you
wassoundproof before |1 left for the long weekend.

Holly. As my July/August Schedule that | emailed you Friday indddtam going

to Florida for a long weekend. | would hope your attorney has a chance to review
the Agreements by the time | retuso we can go forward with some sort of
relationship. | will not leave you in a lurch unless there is reason to. | think you
know me better.
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Ex. 62atlK 00792941.

On July 16, 2012, Katz emailed Rosenthal to see if she had a chance totisconater
with an attorney, and to see if the parties could resolve their dispute amiéabl63. Rosenthal
responded that she had not yet consulted with an attorney, and was not prepared to resolve the
issue yet:

Irwin | am very upset about this and have be¢n able to gehyself to address it

yet and have not spoken with my attorney or anyone else except Howard

[Rosenthal’s husband]. If you do not want to work until | do, that is fine. | would

like to be able to resolve this but | am going to need to do so when | am ready to.

Perhaps that will be by tomorrowl am not sure. | appreciate what you say below

and | will be in touch.
Id.; see alsaiT32:13-15.

On July 18, 2012, without resolving their dispute concerning the earn-in percentage in the
Consuling Agreement, Katz sent Rosenthal an email discussing the work he haunpédrto
“carve out"the sales information for NeRelief from the information for MidNite, and the further
work that needed to be performed, such as “monitoring, maintaining dati@sreturns, all the
finances separately for the two product line2T'85:20 to 86:9; Ex. 108. According to Rosenthal,
this carveout work was completed in August 2012, so that it could be sent out in a confidential
information memorandum to poteaitbuyers of MidNite. 3T198:19 to 199:&atz testified that

the reason whiRosenthahsked him to do this work was because Rds#riold him “[t]he idea

was now to sell the MidNite brand and not NatuRelief.” 2T86:24 to 8Xsdatz explained:

A. The ideawas now to sell the MidNite brand and not NatuRelief.
Q Ms. Rosenthal said that to you?

A. Yes.

Q Did she tell you why?
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A. | really don’t recall. But | had a feeling what it would be.

Q. Did you understand the work you were doing ¥eafacilitate a sale?
A. Yes.
Q. Did you understand the work you were doing was to facilitate a sale in

which you would get no part?

A. Absolutely not.
2T87:3-21 see3T193:11 to 194:6.

Despite the parties’ unresolved dispatscerningthe amout of the earrin percentage
that mightbe due to Plaintifinder the Consulting Agreement, Katz testified that he did not have
an intention to leav€IH immediately because he “wanted to see how this played out.” 2T79:1
3. As Katz explained:

| felt | hada vested interest in staying. I've known that the sale was going to be

imminent. She had really she really wanted to sell the business at that point, and

| had been there so long, and | felt with some changes that we were dogside

the time, thatvhy walk out at this point when there is still the opportunity short

term to reap the rewards of all the time | had put into it.

Q. What would have been the impact of your departing around that time?

A. Well, given all the information that was requegkt| think it would have

been devastating to the company in two different fronts: One, getting the

information to the investment group because at that time [an investment banker]

was onboard actively pursuing the saledidn’t know who they were, butwas

told there were quite a few companies that were interested. And, second, the

management she couldn’t get anybody shdegrm to manage the sales thaere]

going on there.Plus the fact we had the situation with NatuRelief in coordinating

returns
2T782:13 to 83:9.

On August 15, 2012, Katz emailed Rosenthal and stated that he wanted to reduce his role,

but not resign from ClHpecause “he did not want to Imeolved in an expanded saledationship
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with [the] Emerson [Gpup.” Ex. 69 at IK00273717. Katz wrote that Rosenthal should “seriously
consider alternatives to my involvement with Concepts In Health if that is théahrgou intend

to move forward with,” and offered to “stay involved” wiihly some aspects of the CIH business.

Id. When Rosenthal admonished Katz that it was an issue for her that he “so often threaten]|
resignation,”id., Katzreplied anctlarified that he was not resigning, but only asking to reduce his
role becausée “wouldn’t enjoy being a watchdog oJéne Emersa Group’s]sales group.’ld.

at IK 00273718.

On October 4, 2012, Rosenthal emailed Katz to request that he check an updated
distribution chart “to make sairit is absolutely 100% correttEx. 73. Rosenthal stressed that
“[t]his is going to be an intense but very important month” and asked that Katz let her know whe
he planned to be out of the officéd. This conversation resulted in a series of esiaiwhich
Rosenthal inquired as to the various medical procedlaéz had planne@nd their necssity,
because October was “a really bad month to be taking personaliags they are critically
necessary Id.; 4T16:21 to 19:6.

On November 7, 2012, Katz emailed Rosenthal that he was “at the point of wanting, no
needing, to reduce my involvement at Concepts in Health,” and set forth a plan fosddigg
shifting some of his duties to an individual identified as “Frank.” Ex. 81 at CIH 00102h7.
November 9, 2012, Rosenthal responded with what she would require from both Katz and Frank
to implement this plan, but also expressed her concern that the sale of the businessiaksuld
this change-up unnecessaty. Specifically, Rosenthal wrote:

| am willing to do this however of course it is possible there will be a transaction

sometime in the né&xmonth so that training for Frank would be “wasted.” And if

the business is not sold, | woulé looking for a VP [of] sales so you could retire

(I would like to then have Frank report to either me or this new person.) If you
would like to do this now though, | am ok with it.
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Id. Katz responded to discuss two “scenarios” Homing Frank in light of the possibility of a
transaction “sometime next monthid. at CIH 0010216.However, Katz stated that “regardless,

by the beginning of the year, if weesstill working togethern, need it to be no more than 2.5 days
week on an average no matter what,” informed Rosenthal of an upcoming personahoemmit

to bein Floridafor Thanksgiving, and let Rosenthal know he was available to discuss the matter
whenever it was convenient for hdd.

On December 6, 2012, Rosenthal closed on the sale of the MidNite brand to a subsidiary
of Meda AB, a pharmaceutical company based in Swéde$39,594,741° Katz testified that
hefirst became aware of the sale e morning of December 7, 2012, when Rosenthal called him
to tell him about the sale. 2T9113; see alsoEx. 84 3T216:1521. According to Katz, when
Rosenthal told him the sale of MidNite had taken place, she did not inform him of thesgurcha
price, and she said she could not “get into” his compensation, but promised him they would “talk
about it.” 2T94:18 to 95:8.

D. Termination of the Consulting Agreement

Katz testified that after the sale closed, he had “[v]ery little” communication with
Rosenthh 2T94:1114; seeEx. 130 (email correspondence dated December 7, 2012 discussing
costs of a product showKatz stated that he asked Rosenthal in an email “in a sense: When will
| get my earrn, the 4 percent?” 2T94:167. Specifically, Katz sent &senthal on December 18,
2012, which stated:

Hi Holly:

We haven’t spoken much since you advised me of the sale of MidNite last Thursday
morning. | have several issues/questions that | would appreciate updates an please

10 The sale of the MidNite brand also included a dedtare version of the same product,
called Nature Garden.
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1. What is the strategy for Conus in Health/NatuRelief moving forward?

a. When you advised me of the sale, you indicated you could not ship
any NatuRelief in inventory because of finem the marketers of
MidNite on the packages. What are you intentions to address this?
We currentlyhave current orders and backorders for all three [stock
keeping units]. We shouladvisethe appropriate sales reps of the
situation.

b. We have 2013 Business Plan for 15 customers that reflect first
guarter promotional support. Some commitments hiagady been
made but other@re] on hold. How do you want to handle? Those
sales reps covering those 15 customers need direction.

C. If you intend to move forward with NatuRelief, even to phase it out,
will Emerson Healthcare be involved?

2. What is he status of our Agreement compliance relative to my
compensation on the sale?

3. Should | be planning to spend any time on Concepts in Health after
December 31st? If so, we should discuss.

Ex. 92. Katz explained at trial that his second questionah ¢émail referred to his “4 percent that
[he] had earned on the sale of the product.” 2T96:16-21.

Rosenthal responded that she would call Katz that same day. Ex. 92. According to Katz
in that telephone conversation, Rosenthal asked Katz if they cmaitl. . . [to] resolve this at the
end ofJanuary since she wanted to deduct her legal fees from any ansbemtould pay Katz,
and also referretb the amount of Katz’s payment as 2.5%, rather than 4%, of the proceeds of the
sale 2T97:39. In response, Katz wrote Rosenthal a letter, dated December 20, 2012, in which
he disputed that she could deduct legal fees from his payment, and asserted that he %as due 4
rather than 2.5% of the proceeds of the sale of the MidNite brand:

Dear Holly:

Congratulations again on the sale of MidNite and Nature Garden.
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| thought over the comments you made in Tuesday'’s telephone conversation about
holding off on paying me the percentage of Proceeds of Sale until the end of
January. You indicated you require additional time since you do not have a total
of your legal fees in handling the sale.

Based upon our conversations on this subject, it seems that there are two issue
between us regarding the payment due to me as a result of the sale of MidNite and
Nature Garden, yrsuant to the Consulting Service Agreement developed by you
and signed by you on 12/20/07, and then amended on October 25, 200[9].

One issue is your interpretation that | am entitled to 2.5% rather than 4%. As |
indicated in my July 10, 2012 etihto yau, the October 25, 200[$mendment
changed section 3. COMPENSATION, letter ¢c) number 5 which was clearly in
error in the original Agreement. In no way did it reduce the peagerdf Proceeds

of Sales from 4%o 2.5% after August 1, 2011 that is reflected in section 3.
COMPENSATION, letter ¢c) number 8.

The second disputed issue is that you indicated today that you intend to deduct lega
fees incurred by you in calculating the amount due to me as a result of the sale.
This is not permitted under the Agreent. Instead, the Agreement defines
“Proceeds of Sale” as “outright or timed payments” and permits the reduction of
the “Proceeds of Sale” by “loans to the company and payments to capital partners.”
Legal fees may not be deducted from “Proceeds of"Sale

| have discussed your comments with my attorney and we feel it's bestlieereso
our disagreements now rather than at the end of January. As | am sure you
understand, | also will need to have your lawyer provide me (or my lawyer if you
prefer) with tke closing statement or some other appropriate documentation
establishing the amount of the “Proceeds of Sale.”

Holly, | would appreciate resolving these disputes in a busiiesgashion and
within the time period the Agreement calls for which is 30 days from the date of
Client’s receipt of sales amount from purchaser.

This letter is without prejudice to, and specifically reserves, my rightseamedies
under applicable law.

Ex. 93.

Rosenthal testified that she received this letter while on vacation inRtartser daughter.
3T219:1-9. Rosenthal described her reaction as follows:

| was astoundedl was distraught, and | really felt that it was the hand bkirtge

dog biting the hand that fed itHere | was, and throughout this difficult prese
when Mr. Katz had, frankly, continually walked out and done business for his other
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clients, and taken a huge excess of vacation days, and, basically, hadutle atti

that was conveyed in the letter that he sent to his son showing me that he was

flouting the needs that | had at that time for his help and partnerstalb.it was

really — and here | was, despite all that, and | was still holding-outvas still

planning to provide him with an unbelievably generous bonus, and here he is

threatening to sue me.

Q. Take a look at the last sentence of his letter to you which says: “This letter

is without prejudice to, and specifically resgsl my rights and remedies under

applicable law.” How did you react to that?

A. It was very clear from thand from several of the other phrases in the letter

that he had consulted with an attornélhis was a very clear threat that he was

planning legal action against me.
3T219:16 to 22a4. Rosenthal testified that thetterwasthe “straw that broke theamel’s back”
and thashe “decided [she}as not going to pay him a bonus.” 3T2202l@ When she returned
from Paris,Rosenthal responded to Katz by letter dated December 26, 2012, termthating
Consulting Agreement, effective 30 days from the date of the letter, pursuant to thdtiGpns
Agreement’s termination provision. Ex. 94; 3TZ212. Katz did not receivergy percentage of
the proceeds of thale of the MidNite brand.

E. Procedural History

On January 28, 2013, Plaintiff filed a fecount @mplaint in the Superior Court of New
Jersey alleging breach of contract (Count I), breach of the implied covergoudfaith and fair
dealing (Count II), reformation of contract (Count Ill), and promissory estoppel (Qdurdn
March 1, 2013Deferdants removed the case to this Court basediv@rsity jurigiction under
28 U.S.C. §1332.

On March 29, 2013, Defendants filed a motion to dismiss.S€tember 12, 2013, this

Court granted Defendants’ motion in part afidmissed Plaintiff’'s promissorgstoppel claim

(Count IV). This Court also dismissed the claim for reformation of contramur(ClII), but
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permitted Plaintiff to refilehe claim within 20 days. The remainder of Defendants’ motion to
dismiss was denied.

On September 19, 2013, Plainfifed an Amended Complaint alleging breach of contract
(Count I), breach of the implied covenant of good faith and fair dealing (Couand),in the
alternative, reformation of contract (Count Ill). Following discovery, Dadéats filed a motion
for summary judgment. On November 19, 2014, this Court granted Defendants’ motion for
summary judgment in part with respect to Plaintiff’'s claims for breach ofamir(f€ount I) and
reformation (Count Ill). 2014 U.S. Dist. LEXIS 161680 (D.N.J. Nov. 19, 208pecifically,|
held thatthe definition of the Proceeds of Sale clause in the Consulting Agreéatassue is on
its face unambiguouisid. at *21,and that “there is only one reasonable meaning of the cahtract
Id. at *25. lexplained that “Katavas entitled to compensation upon the sale of CIH and all of its
brands. As CIH was not sold, nor were all of its brands, Defenddatiisire to compensate Katz
was not a breach of contractd. However, | permitted Plaintiff's claim for breach of ¢®/enant
of good faith and fair dealing to proceed to trial as the “sole remaining isshis tase.”ld. at
*39. As | explained:

Rosenthal, though acting on behalf of CIH, was the person who took the actions

which might constitute a breach of the covenant of good faith and fair dealing. By

choosing to structure the deal as an asset sale, and by potentially withhodding t

information from Katz, Rosenthal may[] have prevented Katz from receiving his

reasonably expected fruits of the contract.
Id. at*39-40. On December 2, 2014, Defendants filed a motion for reconsideration | wkitied
on July 13, 2015. 2015 U.S. Dist. LEXIS 90225 (D.N.J., July 13, 2@&fendants believed that

the depositions and other evidence in the record did not support such an implied covenant claim

but the Court ruled that mustbe left to the jury to judge the credibility of Defendants’ withesses
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on their motivations for pursuing an asset sale rather than the sale of the camgailyof its
brands —the core quédsn for any implied covenant claim.

A jury trial was heldfrom February 2 through February 5, 2016, on‘$we remaining
issué of whether Defendants breached the covenant of good faith and fair dealing (Coynt Il) b
structuring the transactiogs an aset saleandwithholding information about the pursuit of an
asset salto deprive Katz of his reasonably expected fruits under the Consulting Agredfatz
testified for Plaintiff andRabin and Rosenth#dstified for Defendants.

At the close of Plaiiff’'s casein-chief, Defendants moved for judgment as a mattéw
pursuant to Federal Rut¢ Civil Procedure 50(a)3T74:16 to 81:13; 4T64:180. In response to
DefendantsRule 50(a) motion, Plaintiff waived its claim that Defendants breachedtemant
of good faith and fair dealingylstructuring the transaction as asset sale to deprive Katz of his
reasonably expected fruits under the Consulting Agreement. 3F78:10. Defendantgput on
their case anthenrevived their Rule 5@nhotion at the close of trialThe Court reserved judgment
onboth of Defendants’ motions8T81:14415; 4T64:1920. The Court accepted the proposed jury
charge, andramed the question presented to the jury as follows:

The Plaintiff in this case claims that the Breflants breached the implied covenant of good

faith and fair dealing by purposefully failing to inform Plaintiff that he watsemtitled to

4 percent of the Proceeds of Sale under the Consulting Agreement due to the structure of

the sale transaction, in order to deny Plaintiff the benefits under the Consultewfegt.

Defendants deny that they withheld such information from Plaintiff in order toiexp

terms of the contract and deny that Plaintiff suffered any injury as a.result
Jury Instr. at 18.

The jury was sent out for deliberations at approximately®ridn a Friday afternoon, and
deliberated for approximately one and a half hours, after which it retarmertict that (1) CIH

but not Rosenthahreached the implied covenant of good faith and fair dealing in the Consulting

Agreement, and (2) awarded damages against CIH in the amount of $1,170,000.
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On February 25, 2016, Plaintiff filed the instant motion, pursuant to Federal Rule of Civil
Procedure 59(ejp alter the judgment to include an award of prejudgment interest. On February
26, 2016, Defendant CIH filed one of tihetant motiosfor a judgment as a matter of law pursuant
to Federal Rule of Civil Procedure 50 or, in the alternative, for amavpursuant to Federal Rule
of Civil Procedure 59. The trial transcripts were docketed on April 5, 2016.

On August 25, 2016, after reviewing the trial transcripts and the partissjupgment
briefing and conferring with the parties, through counsel, via telephonic cocéerne Court
ordered the parties to provide supplemental briefing on whether, in the event thevEeaeuto
grant Defendants’ Rule 50(b) motion, it would be appropriate for the Court to entertetion
from Plaintiff, pursuant to Federal Rule of Civil Procedure 59(d), for a newutrdgr the theory
of promissory estoppél. Plaintiff filed its supplementary brief on September 16, 2@t§uing
that (i) even were the Court to find that the evidence admitted atliialot support the jury’s
verdict, the Court mapevertheless affirm the judgment in Plaintiff's favor by conforming the
pleadingsunder Rule 15(b)(2jo theevidenceof promissory estoppeldmitted at trial; (iilwere

the Court to grant Defendants’ Rule 50(b) motimnprevent a manifest injustice iating aside

1 The Court’s review of the trial transcripts uncovered numerous instances in which
evidence was introduced ttafter the execution of the final version of the Consulting
Agreement, Rosenthal had potentially induced Katz to continue working with CIH thioeigh t
promise of a discretionary “bonus,” separate and apart from any entitlarndartthe consulting
agreement. In its original Complaint, Plaintiff had pleaded a cause of amtipromissory
estoppel, substantially predicated on &udbkal’'s condudbeforethe execution of the Consulting
Agreement, and seeking recovery for the payments allegeaimised in the Agreement. On
Defendants’ motion, the Court dismissed this promissory estoppel claim & lipathe
existence of the finaConsulting Agreement. Because the evidence introduced at trial offered
potential support for a promissory estoppel claim based, not upon the promises contained in the
Consulting Agreement, but upon the possible subsequent promise of a bonus, that claim would
not have been barred by the Court’s dismissal, with prejudice, of Plaintiffiergadmissory
estoppel theory. The Court therefore asked the parties to brief whether Ruleg@{dprovide
an avenue for pogtrdgment relief to enable Plaintiff to raise this new claim in a new trial.
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the jury’s verdictthe Court alsghould grant Plaintiff a new trial under Rule 59(d) on the theories
of promissory estoppel, equitable estoppel, and breach of contract. The Court constrtif's Plai
requests in briefing as pgstdgment notions. Defendants opposed Plaintiffsotions All
supplementary briefing was completed on October 7, 2016.
Il. STANDARD OF REVIEW

A. Rule 50 Motion for Judgment as a Matter of Law

Rule 50(a) provides that “[i]f a party has been fully heard on an issugdujury trial,”
a court may grant a motion for judgment as a matter of law where the “thefiodgrthat a
reasonable jury would not have a legally sufficient evidentiary basis to find ffmahenoving]
party[.]” SeeFed. R. Civ. P. 50(a):The Rue provides that ‘the coumaydetermine’ that ‘there
is no legally sufficient evidentiary basis for a reasonable jury to findafopdrty on [a given]
issue,” andmaygrant a motion for judgment as a matter of law against that party ... .” Thus, whil
a district court is permitted to enter judgment as a matter of law when it concludes thatlimce
is legally insufficient, it is not required to do so. To the contrary, the districtscang, if anything,
encouraged to submit the case to the jury, rather than granting such motimtherm Food
Sys., Inc. v. SwHEckrich, Inc, 546 U.S. 394, 405 (2006) (quoting Fed. R. Civ. P. 50(a)) (emphasis

in original) 12

12The Supreme Court idnithermadopted the long-established interpretation of Rule 50
set forth in the treatise by Wright and Miller.

Even at the close of all the evidence it may be desirable to refrain fronngramtiotion

for judgment as a matter of law despite the fact that it would be possible forttiet dis

court to do so. If judgment as a matter of law is granted and the appellate court Holds tha

the evidence in fact was sufficient to go to the jury, amweenew trial must be had. If, on

the other hand, the trial court submits the case to the jury, though it thinks the evidence

insufficient, final determination of the case is expedited greatly. If theagmges with

the court's appraisal of the evidence, and returns a verdict for the party who moved for

judgment as a matter of law, the case is at an end. If the jury brings in ardifferdict,

the trial court can grant a renewed motion for judgment as a matter of law. Then if the
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If the Courtdeniesor reserveslecision on &ule 50(amotion, the movingparty may fie
a renewed motion for judgment as a matter of law under Rule 50(b) no later thars2&tday
judgment is enterediFed. R. Civ. P. 50(b)Rule 50(b) provides that, in deciding a 50(b) motion,
the court may: (1) allow judgment on the verdict, if thery returned a verdict; (2) order a new
trial; or (3) direct the entrgf judgment as a matter of lawld.

The standard for deciding the renewed motion is the same as the standardifog dieei
motion made at trialNeville Chem. Co. v. Union Carbid#22 F.2d 1205, 1210 n.5 (3d Qicert.
denied 400 U.S. 826 (1970)Judyment as a matter of law under Rule 50 “should only be granted
if the record is critically deficient of that minimum quantity of evidence fronthvh jury might
reasonably affordelief.” Levine v. Voorhees Bdf &d, No. 071614, 2010 U.S. Dist. LEXIS
68277, 2 (D.N.J. July 9, 2010)jquotingRaiczyk v. Ocean Cnty Veterinary Hqs37/7 F.3d 266,
269 (3d Cir. 2004) (citation andternal quotation marks omitted)“The question is not whether
there is literally no evidence supporting the unsuccessful party, but whether thederse upon
which a reasonable jury could properly have found its verdidt.{quotingJohnson v. Campbell
332 F.3d 199, 204 (3d Cir. 2003)itation and internal quotations marks omittedjee also
Villanueva v. Brown103 F.3d 1128, 1133 (3d Cir. 1997) (“A judgment as a matter of law must
be sustained if the record is critically deficient of the minimum quantum of eedssma which
the jury might easonably affia relief.”) (citation omitted) When deciding a motion for judgment

as a matter of law, courts must look at the evidence and justifiable inferensefawwoable to

appellate court holdshat the trial court was in error in its appraisal of the evidence, it can

reverse and order judgment on the verdict of the jury, without any need for dalew tr

For this reason the appellate courts repeatedly have said that it usually is desirable to

take a verdict, and then pass on the sufficiency of the evidence on a post-verdict motion.
546 U.S. at 405-06 (quoting 9A Wright & Miller, Fed. Prac. & Proc. Civ. 8 2533 (3d ed.), at
319) (emphasis added).
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the prevailing party.Bhaya v. Westinghouse Elec. Coi@32 F.2d 258, 2659 (3d Cir. 198y,
cert. denied488 U.S. 10041989);see alsdrotondo v. Keene Cor®56 F.2d 436, 438 (3d Cir.
1992).
B. Rule 15 Motion to Conform the Evidence to the Pleadings
“Rule 15(b) provides for the amendment of a complaint during and afteumdiar two
circumstances. The first is when an objection requires that the complainebdeadrin order to
better facilitate the presentation of evidence on the merits of the ckasR. Civ. P. 15(b)(1).”
Swiatek v. Bemis Cob42 F. App'x 183, 188 (3d Cir. 2013)n the second circumstanc&ule
15(b)(2) allows for the amendment of a complaint to conform to the evidence offéried, as
long as the parties consent either expressly or impliedlydie v. Kjaey 737 F.3d 854, 867 (3d
Cir. 2013)(citing Fed.R. Civ. P. 15(b)(2). To determine whether a party has impliedly consented
to the amendment of a pleading, courts look to:
whether the parties recognized that the unpleaded issue entered the case atthief, wh
the evidence that supports the unpleaded issue was introduced at trial without objection,
and whether a finding of trial by consent prejudiced the opposing party's opportunity to
respond.
Id. (quotingDouglas v. Owen$0 F.3d 1226, 1236 (3d Cir.1995)Furthermore, an issue has
nat been tried by implied consent if evidence relevant to the new claim is also reletentham
originally pled, because the defendant does not have any notice timaptieel claim was being
tried.” I1d. “Rule 15(b)(2) states that an amendment to conform the pleadings to the evidence
actually presented at trial may be made upon the motion of any party &tnanyeven after
judgment. Thus, the rule permits the motion to be made throughout the entire periodwicing

the action is in the districiourt, including . . . after the return of the verdict.” 6A Wright & Miller,

Fed. Prac. & Proc. Civ. § 1494 (3d ed.)
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“The main consideration in determining whether leave to amend under Rule 15(b) should
be granted is prejudice to the opposing par§wiatek 542 F. App'x at 188 (citingnited States
v. Hougham364 U.S. 310, 31%1960)). “Prejudice under the rule means undue difficulty in
prosecuting a lawsuit as a result of a change of tactics or theories on tbktparbther party.
Deakyne v. Gmmissioners of Lewged16 F.2d 290, 300 (3d Cir. 1969)The party opposing the
amendment should not succeed by arguing a technical change in the ‘cause of actgnce
that merely means ‘legal’ and not ‘actual’ surprise. He must show that he bepl@judiced in
maintaining his . .defense on the merits fiye admission of the evidencdd. at 299 (quotation
omitted).

C. Rule 59(d) Motion for a New Trial

“The first and second sentence$Rafle 59(d) grant the District Court power to order a new
trial on its own accord under two circumstances: first, ‘for any reason thadl yustify granting
one on a party’s motion’ if the court enters its order within twengirt days of the entry of
judgment; and second, ‘[a]fter giving the parties notice and an opportunity to be heard, . . . for a
reason not stated in the motion’&sende v. Borretd/52 F.3d 324, 334 (3d Cir. 2014) (quoting
Fed. R. Civ. P. 59(d)). “A new trial may be granted ‘whem \Rrdict is contrary to the great
weight of the evidence; that is where a miscarriage of justice would ifethdtverdict were to
stand.” Brown v. Nutrition Mgmt. Servs. C&70 F. App'x 267, 2690 (3d Cir. 2010jquoting
Pryer v. C.O. 3 SlaviQ51F.3d 448, 453 (3d Cir. 2001)5ee also Olefins Trading, Inc. v. Han
Yang Chem Corp9 F.3d 282, 2890 (3d Cir. 1993) (“[T]he district court’s power to grant a new
trial motion is limited to those circumstances where a miscarriage of justice vesuild if the
verdict were to stand. . .[T]he purpose of this rule is to ensure that the trial court does not

supplant the jury verdict with its own interpretation of the fact8¥iljiamson v. Consol. Rail
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Corp, 926 F.2d 1344, 1352 (3d Cir. 1991) (“thistrict court ought to grant a new trial on the
basis that the verdict was against the weight of the evidence only where aiagscaf justice
would result if the verdict were to stand.”).

1. DISCUSSION

A. Defendants’Rule 50 Motion for Judgment as a Matter of Law

Defendants are entitled to judgment as a matter of law bectggaint in the trial was
evidence introduced from which a reasonable jury could conclude that Defendants actadeo depr
Plaintiff of a benefit owed under the Consultingrégment. Although evidence may have been
introduced sufficient to establish the conduct alleged in the jury charge, théaugedtself was
defective in setting forth the elements of a cause of action for breach of thedicglienant of
good faith ad fair dealing. Therefore, evemagting Plaintiff all reasonable inferenseas this
Court mustthat Rosenthal acted in bad faith from July through December B@XEnploring”
Plaintiff to continue working while evading his requests to clarify heitipas-to, in fact, rewrite
the Consulting Agreemenb reflect new termshe previously rejectedthere was no evidence
that these bad faith actionsleprivedPlaintiff of a benefitdue to him under the Consulting
Agreement— in this case, 4% of the pr@eds of the sale &IH and all its brands.

Turning first to the evidence introdutén the Plaintiff's casen-chief, the juryheard
testimony concerning Katz’'s request for Rosenthal to increase his régrarcentageinder the
Consulting Agreemenalbove 4%, based on his proposal to take on additional tasks for CIH,
concerninghe resulting “bitter conversation” as to whether his “earn in” percentag2.&#sor
4%, andconcerningvhethempayment was Plaintiff's contractual right a bonus to be de&d by
Rosenthal However, what was missing at this point in the trial amag evidence that Rosenthal
had taken actioto deprive Katz of the 4% owed under the Consulting Agreement. Namely, there
was no evidence that Rosenthal structured the sale to M2@s an asset sale in order to avoid
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paying Katz 4% of the proceedtsale per the terms of the Consulting Agreemés.this Court

held on Defendants’ motion for summary judgment, because evidence in the record clearly
supported that the understandofghe parties when the contract was executed was that Rosenthal
would pursuea sale of the whole company, hkenintentional pursuit of an asset sale, and any
concealment of such an effort, in order to avoid paying Kaimld constitute breach of the
covenant.

“Every contract in New Jersey contains an implied covenant of good faith and fair
dealing.™® Gotthelf v. Toyota Motor Sales, U.S.A.,, 1625 F. Appx. 94, 106 (3d Cir. 2013)
(citing Kalogeras v. 239 Broad Ave., L1202 N.J. 349, 366 (2010pee also Sons of Thunder v.
Borden, Inc. 148 N.J. 396, 420 (1997) (“[E]very contract in New Jersey contains an implied
covenant of good faith and fair dealing.”A party breaches the covenahit acts in bad faith or
engages in some other form of inequitable conduct in the performance of a contialajasibn’

Black Horse Lane Assoc., L.P. v. Dow Chem. C@28 F.3d 275, 288 (3d Cir. 2000) (citiBgns

of Thundey 148 N.J. a#23-29. However, “[a] party does not breach the implied covenant of
good faith and fair dealing merely because its decisions disadvantaged padtheand ‘contract
law does not require parties to behave altruistically toward each’dthli&abbro v. Drx Urgent
Care, LLG 616 F. App’x. 485, 488 (3d Cir. 2015) (quotiBjjott & Frantz, Inc. v. IngersoliRand

Co, 457 F.3d 312, 329 (3d Cir. 2006 )s the New Jersey Suprer@®urt has cautioned:

If courts construe the covenant too broadly, it “could become amddracing

statement of the partiegibligations under contract law, imposing unintended

obligations upormparties and destroying the mutual benefits created by legally

binding agreements.Northview Motors, Inc. v. Chrysler Motors Cor@27 F.3d

78, 92 (3d Cir2000). We have warned that “an allegation of badth or unfair
dealing should not be permitted to be advanced in the abstract and absent an

13 As the Court noted in its previous opinion, and as argued on the instatrigdosbtions,
the parties have conceded that New Jersey law applies to the Consulting AdreSee2014
U.S. Dist. LEXIS 161680 at *18-19.
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improper motive.” Wade v. Kessler Instityté72 N.J. 327, 341 (2002) (quoting

Wilson v. Amerada Hess Cord68 N.J. 236, 251 (2001)).fContract law does

notrequire parties to behave altruistically toward each other; it does not proceed on

the philosophy that | am my brothers keepeWilson 168 N.J. at 25{quoting

Original Great Am. Chocolate Chip Cookie Co. v. River Valley Cookies,9%0.

F.2d 273, 280 (7th Cir.1992)We stress that while a commercial party does not

have to act withbenevolence towards an opposing party, it cannot behave

inequitably.
Brunswick Hills Racquet Club, Inc. v. Route 18 Shopping Ctr. As4@&N.J. 210, 231 (2005).

Instead, “[t]he party claiming a breach of the covenant of good faith and &dingenust
provide evidence sufficient to support a conclusion that the party alleged to hetvendxzd faith
has engaged in some conduct that denied the benefit of the bargain originally intended by the
parties.” Gotthelf 525 F. App’x. at 106 (quotinBrunswick Hills 182 N.J.at 225. “That is,
‘neither party shall do anything which will have the effect of destroying ormgjuihe right of the
other party to receive tHeuits of the contract[.]” Kalogeras 202 N.J. aB66 (quotingPalisades
Properties, Inc. v. Bruneftd44 N.J. 117, 130 (1965)3ee also Wu v. Capital One, N.&17 F.
App’x. 214, 219 (3d Ci).(“The implied covenant of good faith and fair dealinguiegs that
parties to a contract not ‘do anything which will have the effect of destroyimguoing the right
of the other party to receive the fruits of the contract.”) (quoSongs of Thunderl48 N.J. at
420), cert. denied _ U.S. _, 136 S. Ct. 506 (201B)h’'g denied __ U.S. _ , 136 S. Ct. 883
(2016).

Thus, there are two vital components of ¢tkeem at issue in this casdt is not enougffior
Plaintiff to merely present evidence that Defendaui®d in bad faith; thosalleged badaith
actions mustalso have deniedPlaintiff “the benefit of the bargain originally intended by the

parties.” Gotthelf 525 F. App’x. at 106quotation omitted). Thidistinction is impetant in this

matter and was omitted from the jury charge
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It was not enugh for Plaintiff to provesimply thatRosenthahkcted in “bad faith’in her
discussions othe Consulting Agreement. Indeed, if that alemge sufficient to state a claim for
breach of the implied covenattie jury’s verdict in this case would certigihave to standDuring
Plaintiff's casein-chief, he jury heard evidence from which it could have concluded that
Rosenthal pretended not to know the parties had a contractafeardbeing confronted with a
signed copy of the Consulting Agreement and its addendum, promised to revielw hewit
attorney and get back to Katz, but never d2d.:68-10 to 69:1; EXs 62 63 This evidence was
sufficient for a reasonable jury to reach the conclughan Rosenthal’s actions constitutiead
faith.

However, vhat was missing irPlaintiff's casewas evidence that Rosenthal’actions
deprivedKatz of the benefits due to him under the Consulting Agreenaemécessary element of
Plaintiff's claim. See Gotthelf525 F. App’x. at 106 (quotation omitted)importartly, as
addressed at length in the Court’s discussion of promissory estoppel belowwpattno the trial
did Plaintiff claim thaRosenthal merely should have paid KatZ'extraordinary payout,” words
that she used to encourage Katz to continue to work for CIH and not leave her “in the 8eeh.”
Ex. 62 at IK 00792942.Instead, Plaintiff's clainwas thatRosenthglacting in bad faithgenied
Plaintiff the benefits of the Consulting Agreemenhe jury charge provided that Rosenthal was
alleged tdhave injured Plaintiff by “purposefully failing to inform Plaintiff that he vinas entitled
to 4 percent of the Proceeds of Sale under the Consulting Agreement due to the structure of the
sale transaction.” The language of the charge implied that ijutigefound Defendants had
engaged in such conduct, then the implied covenant would have been breached.

The jury cannot be faulted for finding in favor of Plaintiff, despite the inadequacy of th

evidence, because the jury charge misleddintade it appear thaby Rosenthahot informing
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Katzthat he would not receive 4% of the proceeds of an asset saléhetigms of the Consulting
Agreementwhich only entitled Plaintiff to 4% of the sale of the compangits brandsand by
Rosenthahot informingKatz thatthe Meda AB transactiowould be structured as an asset sale
of the MidNite brand alone, Defendants could be liable for breach of the implied cavenant
Defendants’ failure to inform Katz of his benefits under the contract, howles@mo effecon

his entitlement to those benefits. The structure of the transatgienmined whether Plaintiff
would enjoythe fruitsof the contract, and Plaintiff failed to introduce evidence that Defendants
acted in bad faith in structuring the sale to Meda AB.

As other courts have recognized, relyikge New Jerseyon the Restatement (Second of
Contracts)8 205 “[t]he scope of an implied covenant of good faith depends on the ‘fruits’ of the
contract.” Prudential Ins. Co. v. Diear, 637 F. Supp. 313, 315 (N.D. Ind. 19&6itations
omitted) aff'd, 810 F.2d 1167 (7th Cir. 198 8ee Ayash v. DarBarber Cancer Inst 822 N.E.2d
667, 684 (Mass.xgert. denied sub nonGlobe Newspaper Co. v. Ayasid6 U.S. 927 (20053¢ee
also Colony Ins. Co. v. Human Ensemble, | P@9 P.3d 1149, 11556 (Utah Ct. App. 2013);
Kuroda v. SPJS Holdings, LL.®71 A.2d 872, 8889 (Del. Ch. 2009).“The concept of good
faith is shaped by the nature of the contractual relationship from whicimfiieed covenant
derives, and the scope of the covenant is only as broad as the contract that governsulae partic
relationship.” Young v. Wells Fargo Bank, N,A17 F.3d 224, 238 (1st Cir. 2013) (citations and
internal quotation marksmitted). “As a consequeseg the implied covenamannotcreate rights
and duties not otherwise provided for in the existing contractual relationship, ardi iftateses
on the manner of performancdd. (citations and internal quotation marks omittesde alsdJno
Rests., Inc. v. Boston Kenmore Realty C@P5 N.E.2d 957, 964 (Mass. 2004) (citations omitted)

This limitation on the scope of the implied covenant of good faith and fair deslivitat makes

45



this case distinguishable froothercases in which New Jersegurts have uphelduchclaims
wherethe defendat’s bad faith conduct deprivele plaintiffs of the fruits of their agreements

For examplein Bak-A-Lum Corp. v. Alco®uilding Produds, Inc, 69 N.J. 123 (1976),
the plaintiff made an oral agreement with the defendant which gavelaimsiff an exclusive
distributorship of aluminum siding and related products manufacturedelmefendant. I1d. at
126. While the defendant intended to terminate“dxelusive” distributorshigoy appointing four
additional distributors, it also ena@ged the plaintiff to expand its warehouse facilities, which the
plaintiff did by signing a fiveyear leasgsubstantially increasing its operating codtb. at 127,
12930. TheNew Jerseysupreme Coutttieldthatthe defendant breached the implied covenant of
good faith and fair dealing. As the Court explained:

While the contractual relation of manufacturer and exclusive territorial disdrib

continued between the parties an obligation of reciprocal -Gatid dealing

similarly persisted between tme In such circumstances defendanselfish

withholding from plaintiff of its intention seriously to impair its distributorship

although knowing plaintiff was embarking on an investment substantially

predicated upon its continuati@monstituteda breach bthe implied covenant of

dealing in good faith of which we have spoken.
Id. at 130. The “benefit”of that agreement was plaintiff's ability to use of the new warehouse to
exclusivelydistribute the defendaist productsfor a reasonable period of tin{ee. the oral
exclusive distributorship agreement could only be terminated upon reasonable r&ieed at
129 (“Our review of the record leads us to concur in the trial court’s holding thatwthsra valid
distributorship agreement terminableyaoh reasonable notice.’Accordingly, although th&New
JerseySupreme Court rejected that the measure of the darfelgerdd encompass the remaining
4 1/2 years of the [warehouse] lease as of the date of bréaeketcised its original fact finding

jurisdiction to hold that “a reasonable period of notice of termination of the distshiygpunder

all the circumstances, would have been 20 monttts.”
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In Sons of Thundethe plaintiff entered into a contract withe defendanfor the sale of
shelfish stock. Under the contract, the plaintiff purchased geéd a “shuclkatsed vesseland
agreed to sell all of its shellfidtockto defendant at a set price h& defendanagreed tduy a
specified quantity of shellfish stock from the plaintiffhich would provide the plaintiff with an
income stream from which to repay the loans it took@pay for the purchase and rigging of the
vessel.ld. at 40203. The defendants assisted the plaintiffobtaining these large loans by
assuring the bank that they had a very solid and ongoing business relatitchsHipwever, when
the defendant’'s management changed, the new management team exjgastadionnot to
honor the contrackent the plaintiff's vessel out only in bad weatla&r] begaro purchase less
shellfish from the plaintiff than the contract required, despite knotagthe plaintiff required
theincomefrom the defendant to pay back the loans for the vesdeht 40506. Ultimately, the
defendant notified the plaintiff that was terminating the contract in compliance with the time
limitations under the contractd. at 397.

The New JerseySupreme Court agreed with the Appellate Division that the implied
covenant of good faith and fair dealing could not override an express terminatiagiqorgvi in
reversing thé\ppellate Division’sdecision, it held thahat the exercise @ termination provision
was not the question at issue in the case:

We agree with the majority’s view that the implied covenant of good faitffisémd

dealing cannot override an express termination clause. That statement of the law

does not, however, provide dispositive guidance in this appeal because we must

determine whethdthe defendantperformedits obligations in good faith.
Id. at 419. The ®urt concluded that a jury reasonably could have found that the defendant had
breached its duty of good faith, not by terminating the agreement, but batesl defendant’s

conduct precedinthecancellation of the agreement by, among other thingsefitisal to by the

required amount o$hellfish only sending the plaintiff's vessel out in bad weather, and, despite
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knowing the financial straits of the plaintiff, pressuring it to obtain additionahding. Id. at
424-25. Thesebad faith actiondy the defendant “destroyed [plaintiff's] reasonable expectation
and right to receive the fruits of the contraetl. at 425,which Judge Humphreysvriting in
dissent in the appellate divisiorgecognizedas including®[p] ermitting [the plaintiff] to earn
enough money under this contract to at least pay off the debts he incurred in thal@hgckat-
Sea project guccess,Wwhich was“the nub of this joint undertaking.Sons of Thunder, Inc. v.
Borden, Inc, 285 N.J. Super. 27, 94-95 (App. Div. 19989uhphreys, J. dissenting).

Finally, in Brunswick Hills the plaintiff, a tenant, wished to exercise an option to purchase
a ninetynineyear lease from the defendan& benefit of the lease agreemetB2 N.J.at 214.
Nineteen months before the deadliimeexercise the option expired, the plaintiff notified the
defendant of its intent to exercise its option to purchase the miretyear lease, but, under the
mistaken belief that the purchase price was not due until the time of closing, thif pliaimot
tender the purchase price to the defendant at that tichet 229. As a result, execution of the
option remained unperfectedd. During the following time periodpecause it was not in the
defendant’s economic interest to allow the plaintifexercise its optiorthe defendant “engaged
in a pattern of evasion, sidestepping every request by plaintiff to discuss tire amdi ignoring
plaintiff's repeated written and verbal entreaties to move forward on closingnts-nine-year
lease.” Id. at 22930. These requests to move forward with the option occurred prior to the
deadline to exercise tlogption, and yet, the defendatit not disabuselaintiff of the notion that
it had properly exercised the option, although the purchase price was not tenderedonlywas
after the option period expired that defendant informed the plaintiff that it wakt® The

Supreme Court of New Jersey held that the defendant had breached the covenant ahgowtl fa
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fair dealing through “a demonstrableutse of conduct [consisting of] a series of evasions and
delays, that lulled plaintiff into believing it had exercised the lease optionrprdpéd. at 231.

In each of the foregoing cases, the bad faith conduct on the part of the defendants had the
result ofprevening the plaintifis from obtainng a benefit of the bargain between the partigs
BakA-Lum the plaintiff could noexclusivelydistributethe defendant’products from its new
warehouse facilities for a reasonable period of timeSdrs of Thunderthe plaintiff could not
realize a profit opay offtheloans thattiincurred to fund the joint enterprise. Bnunswick Hills
the plaintiff could not exercisés option for a ninetynine year leaséout could have done so had
the defendnt not evaded its attempts to perfect its optidhe appropriate analog in this case
would be if Defendant®ok action to deprive Plaintiff of the 4% of the proceeds of sale of CIH
and all of its brands to which Plaintiff was entitled under the Cangutgreement, for example,
by purposefullycraftingthe sale as an asset transactibmwas undisputed between the parties that
Rosenthal’s intention was always to sell the entire company, and Plaintifluced evidence
suggesting that the partiesdaenstood this to be her intention in crafting their agreement. If, for
example, Rosenthal had found a buyer for CIH and all of its brands, but intentionaljgtratesl
with the buyer to structure the sale as a sale only of certain of CIH’s assetthatlof the whole
company in order to avoid paying Katz under the Consulting Agreement, Rosenthal caittl be s
to have deprived Katz of the benefit of their bargdim.contrast, once the structuring issue was
removed from the casRosenthal’s potentialissembling an@évasionsabout the asset sale alone
couldnot destroy Plaintiff'sontractualight; the right to 4% of the proceeds of sale of the whole
company simply was not implicated in the Meda AB transaction because it \@asedrsale.

Looking to the specific facts introduced at trialhen Katz raised the issue of sharing in

the sale of the MidNite brand in 2007, Rosenthal rejected including that in the’ deatgesn.
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SeeEX.’'s 2, 5; 1T24:22; 1T25:2626; 2T135:9 to 136:16. When Katz raised the issue again in
July 2012, Rosenthal feigned ignorance of the Consulting Agreement (which indisputably did not
contain such a benefit), asked for time to speak to her attornestaded that Katwould be paid
anunspecified amount as a “boriuthat was never forthcoming. EXx.’s 62, 6&8lthough those
actionsmay constitute bad faitbonduct on the part of Rosenthal, they did not c&lamtiff to
losethe ability to exercise a contractual righte to him under the Consulting Agreement, i t
option inBrunswick Hills or to realize a reasonably expected profit, likBakA-Lumor Sons of
Thunder At best, Katz lost only the opportunity@gherforce Rosenthal tohange the termasf

the Consulting Agreenm¢ or “crater” the deal for Rosghal by exercising the termination
provision under the Consulting Agreement and refusing (after taag@eriod expired) to help
carve out the sales information for the MidNite brand. PI. Opp. Br. at 8; 2T782:13 tdi&3e@d,
Katz testified hecontinued to workfor CIH, and did not resign, because‘“ianted to see he

this played out,”2T79:1-3,because, hefélt with some changes that we were considering at the
time that why walk out at this point when there is still the opportunity gbart toreap the
rewards of all the time [he] had put into it.” 2T82:13{2thphasis added)

As such,at the close of Plaintiff's casa-chief, granting all reasonable inferences to
Plaintiff, a reasonable jury could nbave concludethat Defendants’ failureotinform Plaintiff
aboutthe consequences of the Meda AB sale, and his lack of a contractual right to share in t
proceeds, constituted a breach of the implied coverigutod faith and fair dealing, becaukese
actions had no effect on Plaintiff's entittement under the Consulting Agreeasimare in 4% of
the proceeds of sale of CIH and all of its brantl®netheless, mdful of the considerations of
justice and judicial efficiency discussed by the Supreme CouUntithermfavoringthe allowance

of matters to proceed to a jury verdict, this Court reserved decision on DefendaletS0ta)
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motion at the close of Plaintiff's evidenaed allowed the trial to proceedVhen, however, in
response Defendants’ Rule 50(a) motion, Plaintiff abandoneliis that Defendants structured

the Meda AB transaction to deprive Plaintiff of a benefit under the Consulgregfent— the

only basis for an implied covenant claim that this Court identified in its suyrjoggment opinion

as available to Plaintif— the Court should have granted Defendants’ Rule 50(a) motion and ended
the case. Without even the promise that Plaintiff would attempt to prove that Defenddaken

some action to actively deprive Plaintiff of a contractual right, rathergimaply todiscuss such
rights in bad faith, there was no longer a possibility that Plaintiff could pr@vats claim for
breach of the implied covenant of good faith and fair dealing.

Predictably, therefore, after the Court allowteé trial to go forwardno evidencewas
adducedduring Defendants’ case to support Plaintiff's deprivation of any entitieonader the
Consulting AgreementTo besure, the jury heard evidence during Defendants’ ttestewvould
further enable a reasonable jury to conclude the Riosleacted in bad faith, such as the fact that
it was onlyafter the sale of the MidNite brand that she threw up her hands and decided not to pay
Katz any of the proceeds of the sale. 3T219:1 to 221:12; Ex. 94. The jury also heamhtestim
from Rosenthlhadverse to Plaintit§ claim as it would be chargedFor example, there was
evidence that corroborated that Katz had requested that the definition of “Prot&als” be
changed to include the situation that occurred in the sale to Meda AB, andsleathl rejected
it. Compare3T107:18 to 108:22; 3T109:23 to 110:2dth See Ex.’s 2, 5; 1T24:22; 1T25:20
26; 2T135:9 to 136:16. The jugyso heard testimony from Rosenthal that she made Katz aware,
as Katz testified, that an asset sale, and ntbck sale, was imminentCompare3T184:18 to
185:13; 3T188:7 to 191:16; 4T21:24 to 22:%8th 2T85:20 to 87:21.However,none of these

facts aralispositive of the core legal question of Plaintiff’'s breach of implied covenamt cldhat
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question, whether Defendants had taken action to deprive Plaintiff of the 4% of thedprotee
sale of CIH and all of its brands which Plaintiff was entitled under the Consulting Agreement
was never submitted to the jury because Plaintiff withdrew its structureagyt in response to
Defendants’ Rule 50(a) motion at the close of Plaintiff's case.

Importantly, the jury, however erroneously charged, did not find that Katz was ertitled t
4% of the proceeds of sale of the MidNite brand, since the verdict returned represgne@ssial
of the proceeds of sale a percentage appearing nowhere in the Consulting Agreement and argued
by none of the parties. This fact is particularly telling, since it demorssthatiethe jury did not
award Plaintiff the frug or benefis of the contract, but instead awarded him a “large payout” that
was not part of the Consulting Agreement.

In essence, Plaintiff's case at trial morphed from a claim for breach ofiteeartt of good
faith and fair dealing implicit in the Consulting Agreemt into a claim that the parties had entered
into a separate, unwrittemodification of the Consulting Agreementhat the “modification,”
which incorporated termKatz originally wished to include in the Consulting Agreemeaw
became part of that contract based on Katz'sassn that it was part of the Agreemesgutd that
Rosenthalfailed to adequaly disabuseKatz of that notionand responded only withiague
references tarusting one another, being fair, and that a large payout would be fortigcoon
“people” who were loyal. The Court does not addreseether these allegations might have
suppated a claim for the existenee- and breach— of an oral modification of the Consulting
Agreementbecausét is clearthat such a claim was not plged by Plaintiff, norwas such claim
presented to the jurylnstead, the “fruit” or “benefit” of the Consulting AgreemeéntKatzwas
clearly, as the Court held in its summary judgment opiléh of the proceeds of the sale of the

company and all its brands, not 4% of the proceeds of the sale of the MidNite brand.
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In short, now considering Defendants’ timely renewed motion for judgment asex ofat
law under Rule 50(b), it is clear th#ie evidence at triatould not support a findinghat
Defendants depred Plaintiff of the fruis of the Consulting Agreemebecause (1) in Plaintiff's
casein-chief Plaintiff failed to introduce any evidence that Defendants took action tov&lepr
Plaintiff of 4% of the proceeds of a sale of CIH and all of its braf@j#laintiff then waived any
argument that Defendants acted in bad faith to deprive Plaintiff of such a bené&fitdyrag the
Meda AB transaction as an asset satej(3) after the waiver, in Defendants’ caisechief, no
evidence was admitted that Deflants took action to deprive Plaintiff of 4% of the proceeds of a
sale of CIH and all of its brandS'he Court should have granted Defendants’ Rule 50(a) motion
Moreover, because of the defective jury charge, the jury was never chargecevathelelement
of Plaintiff's breach of the implied covenant claiamd thus its verdiatannot standAccordingly,
granting every favorable inference to Plaintiff, a reasonabletiatyhad properly been charged
could nothavereturred a verdict in its favor.For the same reasons, any new trial on Plaintiff's
breach of implied covenant claim would be futile.

Accordingly, Defendants’ motion for a judgment as a matter of law, pursud&®deral
Rule of Civil Procedure 50, GRANTED.

B. Plaintiff's Rule 15(b)(2)Motion to Conform the Pleadings to the Evidence

Having determined thaDefendarg areentitled to judgment as a matter of laam
Plaintiff's claim for violation of thecovenantof good faith and fair dealing, the Court next
considers whether it might nevertggs affirm the jury’s verdict or order a new trial on the basis
of a different legal theory by conforming the pleadings to the evidetmdtadat trial, pursuant
to Fed. R. Civ. P. 15(b)(2). As the Court observed alirapite the fact that Plaintiroceeded

to trial only on aclaim for breach of the covenant of good faith and fair dealing implicit in the
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Consulting Agreementhe evidence Plaintiff elicited at trial often supported the diffecnin
that Defendant promisedPlaintiff a “bonus” ind@endentof the Consulting Agreement
Accordingly, in its supplementary briefing, Plaintiff contends that even ivéheict in its favor
on theimplied covenant of good faith and fair dealing is not supported by sufficient evidence, the
final judgment nay be upheld by conforming the pleadings to a claim for promissory estoppel,
which the evidence admitted at trial did sufficiently suppaiternatively, Plaintiff contends that
after conforming the pleadings, the Court may grant a new trial on thegsmmestoppel claim.
In opposition, Defendants contend that the judgment in favor of Plaiatiibt be affirmed and a
new trial camot be granted under a theory of promissory estoppel because Defendants did not
consento litigate thatclaim at trial

As a posfjudgment inquiry, only the second application of Rule 15(b)(2), whatlows
for the amendment of a complaint to conform to the evidence offered at trial, as tbegasties
consen either expressly or impliedlyjs applicablen this caseAddie 737 F.3d at 867 Given
Defendants’ continued opposition and consistent assertion that the Court’'s decisions on the
motions to dismiss and for summary judgment foreclosed Plaintiff's proposed cduszionat
trial, it is clear that Defendantgever expressly consenteditpa promissory estoppel claim to the
jury. Accordingly, Defendants’ consentaifly, must be implied from thearties’ conduct dtial.
As set forth above, to determine whether a party has impliedly consented to the antenioan
pleading, courts look tq1l) whether the parties recognized that the unpleaded issue entered the
case at trial(2) whether the evidence that supports the unpleaded issue was introduced at trial
without objection, and3) whether a finding of trial by consent prejudiced the oppoparty’s

opportunity to respondd. (quotingDouglas,50 F.3dat 1236).
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Here, it is clear that evidence supporting a promissory estoppel claim wakiogd at
trial without objection. See e.g, 3T35:1216 (“Q: Soyou [Rosenthal] are saying even if there
wasn’t a deal that met what you say the agreement calls for, you weretggayg Mr. Katz
anyway?A: That was my thinking subject to some of the other things that | sa&3d.3)9:16-18
(“my [Rosenthal's] intentio was to give Mr. Katz a very generous bonus, but that was a
discretionary bonus. That wasn't dictated by the terms of the contra8T.189:2325 (“I
[Rosenthal] remember conversations where, . . . | said, Well, you know,defiititely want to
pay yal [Katz] a bonus.”); 3T190:13-19 (“I [Rosenthal] told him [Katz] that . . . | don’t think that
this sale of MidNite falls within what is covered by the contract, but that I tplagive him a
bonus.”); 3T191:186 (“He would get a bonus upon the sale oaaset because it would not be
covered by the contract.”8T206:14415 (“The bonus was not dictated at all by the consulting
agreement.”) Moreover, the parties do not dispute that the same evidence adduced in support of
Plaintiff's covenant of good faitand fair dealinglaim at trial wouldalsobe relevant to Plaintiff's
proposed promissory estoppel claiPlaintiff's Supplementary Brief at 10 (*Katz's implied
covenant case . . . relied upon the pattern of Rosenthal’'s behavior going back to thedpeginnin
their relationship in 2007. . . . The same proofs establish promissory and equitable estappel ove
that time span, making a new trial unnecessary and duplicative on thesq;fasfhdants’
Supplementary Reply Brief at 11 (“evidence relevant to@oynissory estoppel claim was also
relevant to the covenant of good faith and fair dealing claim”).

Despite the presence of evidence relevaat poomissory estoppelaim, the record does
not support thathe partiesrecognizedhat the unpleaded issue of promissory estoppel had entered
the trial. Normally a plaintiff's awareness of the presence of a new, unpleadedatlaial is

readily establishedbecause the introduction of the claim was presumably part of Plaintiff's
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litigation strategyand wasntended by the Plaintiff to be triedhe procedural posture of this case
is somewhat unique because Plaintiff's posi Rule 15(b) motion came, not on Plaintiff's own
initiative or even in response to Defendants’ Rule 50(b) motiormgridutn response to the Coigt
inquiry about the Court’s capacity to grant a new trial to Plaiatitfer Rule 59n the eventhat
Defendants’ Rule 50 motion should be granted. As such, the Court must first evdlatterw
Plaintiff itself recognized that a new afaiwas being triedluring the trialor whetherPlaintiff's
Rule 15 motions merely a legal construct after the fact.

The record suggesthat Plaintiff did not intend to try a promissory estoppel claim on the
basis of the discretionary bonus promisedRogenthal in 2012, the only basis for a promissory
estoppel claim for which evidence was admitted at trial. As an initial matter, the Gearves
that Plaintiff did plead a promissory estoppel claim in its Original Compl&im. Court dismissed
thatclaim at the heanig held on September 12, 2013. In the dismissed claim, Plaintiff sought to
estop Defendants from reneging on Rosenthal’s alleged promise to give Kegastnable
percentage of the proceeds of saé'CIH’s brands MidNite and/or NatufRemedy Compl.

61. The “promise” upon which that promissory estoppel claim was based wdg Besenthal’s
alleged promise to pay Katz either 2.5% or 4% of the “proceeds of sale,” @¢éimad in the
Consulting Agreement and discussed by the parties as early asS887e.g.Compl. 11 24; 26;

31. By contrast, the promissory estoppel claim for which evidence was intdodutal was

based on Rosenthal’'s 2012 promise of a discretionary “bonus” to Katz in order to induce him not
to leave CIH ad to undertake additional long hours of work to help facilitate the Meda transaction.
TheOriginal Complaintlearlydifferentiated between ti#007 (andillegedly repeated therealter
promise fo the proceeds of sale and tB812 promise ofa “bonus.” Plaintiff alleged that

“Concepts would give Katz a ‘bonus’ when the company was sold.” Compl. Ha&ever,
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Plaintiff specifically did not includéhatallegation in its promissory estoppel claird. at § 58
(re-alleging and incorporating into Plaintiff's promissory estoppel clam&f1%, 2623, and 28
29, but not T 25).Accordingly, although the Court did dismiss the promissory estoppel claim
pleaded in the Original Complaint, the Court’s decision did not impact any clairmh ljase the
allegedlypromised “bonus” in 2012Such a claim was never pleaded by Plaintiff.

Having determined that@omissory estoppel claim basaithe “bonus’was not pleaded,
| now proceed to the question of whether Plaintiff intengech a claim to entgor recognied
thatsuch a claim hadnteredthe trial. Plaintiff’'s conduct suggests that it did ndtirstly, after
the close of the evidence ahdfore the case was submittecthe jury, Plaintiff did not move to
charge the jury o promisay estoppel claim. If Plaintiff believed promissory estoppel to have
been tried to the jury and supported bye¢kience, it almost certainly would have asked that the
jury be charged accordingly. Secondly, Plaintiff’'s coudsghot argue any causeadtion based
upon the “bonus” offered in 2012 Ims summation. In closing, Plaintiff's position remained that
the onlycause ofaction before the jury was one based upon the contract between the parties.
4BT136:1621 (“This case involves a higher, different obligation between contract parties”)
4BT137:38 (*You are going to spend some time looking at the instructions which Judge Wolfson
has read to you, but as they apply here they prohibit a party in a circumstames shis from
acting with bad motives or intentions or engaging in deception or evasion in thenaerterof a
contract. Thas this case). Plaintiff further argued thatentions of thevord “bonus” in evidence
referred to Rosenthal’s promise of compensation under the codtBact478-18 (“And that is
how Ms. Rosenthal described the relationship, the arrangement to Brynwood, when shet went
in 2009 and tried to sell the company. She sdide contract with Mr. Katz calls for a bonus paid

to him by Holly Rosenthal upon a sale of the busihéssd, yes, the ternbonus’is used there.
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That's another way of describing Mr. K&sz4 percent. Call it a bonus, but this is a bonus fixed by
contract, not discretion on the part of Ms. Rosenthal.”); 4BT13Q:(promise of “an unbelievably
generous bonus” followed by request &maddendum only makes senselifigation arises under
the contract)

Finally, Plaintiff did not argue a promissory estoppel theory or move to conform the
pleadings under Rule 15(b) in oppositiomefendantsRule 50(g motion at trial or Rule 50(b)
motion after the jurys verdict. Instead, at oral argument on fhde 50(a)motion, Plaintiff's
counsel madeslear that Plaintiff's claim was based upon Rosenthal’s promise of 4% of the
proceeds of sale in the Consndf Agreement and her later allegedly evasive and deceptive actions
to deprive Katz of that benefit. 3T78:29:14 (“The issue is the evasion and deception Ms.
Rosenthal engaged in beginning in at least in July 2012 when confronted with ttes: wri
agreenents that she denied signing initially showing that he's entitled to 4 per¢enthad
somehow gotten in her mind he was entitled to 2.5 percent, and the idea of 30 or $40 million paying
Mr. Katz 4 percent was apparently abhorrent to her, and she refused to acknowledge that, and she
denied the existence of the agreements, and then engaged in a pattern of evasion &nlmecept
failing to make her position known, and that fits precisely within the rubric of the aowvehgood
faith as articulated by ouBupreme Court in numerous casessons of Thunder being one,
Brunswick Hills Racket Club being another.”). Moreover, in opposition to the Rule 50(b) motion,
Plaintiff made clear that its theory of the case relied upon Defendant®0ff&econduct in adton
to subsequent event®laintiff's Rule 50(b) Opposition Brief, 1 (“Katz’s case hardly restslgol
upon Rosenthal’s deceptive and evasive conduct inR201@, as CIH’s brief posits, but rather
relies upon the pattern of her behavior going back to the beginning of their relationship in.2007.”)

Either of Defendants’ Rule 50 motions would have provia@erfect opportunity for Plaintiff to
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raise the existence of the promissory estoppel claim, if the claim had ireéactried. Plaintiff's
failureto do so strongly suggests that Plaintiff did not recognize that the isseateagd the trial.
Althoughthe foregoing discussion éflaintiff's perspectivealonewould be sufficient to
denyits Rule 15motion, courts traditionally evaluate the second factor of the implied consent
analysidrom the perspective of the defendant, and this Gailiralso do so,as an alternative and
sufficient basis for the deniaf the motion As a threshold matteRefendants contend that they
legally could nothavehadnotice that a promissory estoppel claim was being tried to the jury
because the Court dismissed the promissory edtappen pleaded in Plaintiff's Original
Complaint As the Court has already explaindte promissory estoppel claim pleaded in the
Original Complaint wadased on an entirely different set of fatizn that which emerged at trial.
Accordingly, it would not have been reasonable for Defendants to rely on the @mntissal of
Plaintiff's earlier claim to avoid taking notice of eviderachnitted at trial relevant to a promissory
estoppel claim based on the alleged promise of a “bonus” outside of the Consultinge&dreem
Still, thesecond factoof the implied consent analysis weighs against granting Plaintiff's
15(b)(2) motion because of the Third Circuit’'s wedttablished rule thdtan issue has not been
tried by implied consent if evidence relevant to the new claim is also relevdhé tdaim
originally pled, because the defendant does not have any notice that the implied adaming
tried.” Addie 737 F.3d at 86{quotingDouglas,50 F.3d at 12365ee alsd-oraker v. Chaffinch
501 F.3d 231, 246 (3d Cir. 2007) (sam&he email communications and conversations admitted
into evidence which would have supported a claim fpromissory estoppel were the same
communications and conversations upon which Plaintiff relied to establish breach ofe¢hardov

of good faith and fair dealing.In them, the parties discussedt only the potential for a

59



discretionary bonus, but alfiee structure of the MidNite sale transacteondthe sales percentage
to which Plaintiff may or may not have been entitledler the Consulting Agreement.

For example;[ulnder New Jersey law, to recover on a theory of promissory estoppel, a
plaintiff mug allege and prove that: (1) there was a clear and definite promise; (2) thegveasi
made with the expectation that the promisee would rely upon it; (3) the promiseealdgasiid
rely on the promise; and (4) [the promisee] incurred a detrimentdrredaance.” Del Sontro v.
Cendant Corp.223 F. Supp. 2d 563, 574 (D.N.J. 2Q0BYy contrast, “[a] plaintiff may be entitled
to relief in an action under the covenant [of good faith and fair dealing] if the defexadantith
il motives and without any legitimateugpose to destroy the plaint$freasonable expectations
[under the contract]."Hassler v. Sovereign Bang44 F. Supp. 2d 509, 518 (D.N.J. 20GHj'd,

374 F. App'x 341 (3d Cir. 2010At trial, in support of its breach tfheimplied corenant ofgood

faith andfair dealing claimPlaintiff introduced evidence of a July 9, 2012 telephone conversation
between Rosenthal and Katz concerning Katz's compensation. Inrex@ssning Rosenthal
about the conversation, Plaintiff's counsel soughdstablish Defendant’s reasonable expectation
under the contract @ particular percentage the proceeds of any sale, and elicited the following
testimony:

The other thing that came up was, Mr. Katz was asking about payment under the,contract

andwe got into a, | guess, a sidebar conversation because his understandingt\at

was the deal that it would beif it was a deal as covered by the contract, that it would be

4 percent. And | said it was my recollection that we had discussedysratiahat when

he got an increased compensation, the percentage that he would get upon a sadedwe agr

would be lowered to 2.5 percent freghpercent
3T190:22-191:1-2 In providing context for her testimony concerning the contract, however,
Rosenthalvent on to testify about her potential promise separate and apart from the Consulting

Agreement. “That really wasn’t relevant anyway, | told him, because we wkirggtabout a

bonus now because we were selling an asset rather than selling the compéieywould get a
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bonus upon the sale of an asset because it would not be covered by the coBira81.'8-11.
While in the trial on breach of the covenant of good faith and fair dedhigytestimony was
relevant to Defendant Rosenthat®tive indenying Plaintiff payment under the contraotd to
the reasonableness of Katz’s continued expectation of payment under the ctomtrastirnony
would also bear directly on the existence of a promised bonus in any promissory esttppel
In other words, the same evidence was relevant both to the tried and proposed new claim.

In the same veirRlaintiff introducedTrial Exhibit 62,including,inter alia, a July 11, 2012
e-mail from Rosenthal to Katm which Rosenthal responded to Katgtatementhat he would
not proceed with some or all of his work until his entittement to compensation fronalanyas
clarified. In the emajlRosenthalrote “My feeling is the least you can do is not leave me in the
lurch. Like | said in the previous email, ertraordinary payout is consistent with someone who
is loyal and puts the interests of the business first from start to filhAt trial, Plaintiff sought
to use this amail to establish Rosenthal’s bad famthattempting to conceal from Katz thhie
Meda sale would deprive him of compensation allegedly promised under the Consulting
Agreement4BT152:19-153:6.In any promissory estoppel action, however, Plaintiff would need
torely on the same-mail toestablish the promise of a bonus to Katmtduce him to remain with
CIH to his detriment SeePlaintiff's Supplementary Brief at® (stating thathe July 11, 2012 e-
mail was one of the communications conveying a “clear and definite” promisey t&gia
sufficient to establish a claim of prora@y estoppgl Accordingly, the core “evidence relevant
to the new claim [of promissory estoppel] is also relevant to the claim ongpled,” providing
the Defendantwiith insufficient notice for the new claim to have been tried with the Defendants’

implied consent Addie 737 F.3d at 867 (quotiigouglas,50 F.3d at 1236).
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Turning to the final factgrit is certain that Defendantgould be prejudiced by a finding
that a promissory estoppel claim was tried by implied consent. The record ithaleBlaintiff
did not intendto try the issue to the jury, Defesmls, as a matter of law had netice that the
matter was being tried, and tpessibility of a Rule 15(b) motion was not raised until after the
Court had requested supplementary briefing on the separate issue of relieRuledB®. The
Third Circuit has long held that the absence of notice combined with getydices the
defendant, even where the plaintiff has raised a Rule 15 motion before the final emdignoént.
Douglas 50 F.3dat 1236 (“it is obvious that [defendant] was severely prejudiced at such a late
stage in the proceedings when the district court effectively permitted [dlatotiamend the
pleadings and allowed the jury to consider another theory of liability agdefsihfdant] without
[defendant] having had the opportunity to defend against this new cla8e® .als@wiatek 542
Fed. Appx.At 188 (absence of notice to defendant required denial of Rule 15(b) motion, and
prejudice obvious because if defendant hadized the claim was being tried “it would have
prepared for and proceeded at trial much differentKitiglie 737 F.3d at 867 (affirming denial of
Rule 15(b) motion, without separate discussion of prejudibere samevidencesupported new
claimand clamsactually tried; Foraker, 501 F.3d at 246 (sameAlthough theThird Circuit has
yet to comment on the application of Rule 15(b)(2) in a case such,as thisch a plaintiff seeks
to change theleaded cause of actiafter the entry of jury verdit, all of the other federal
appellate courts that have considered the issue have found thagostighdgmenamendments

are particularly prejudiciaf*

1 SeeDunne v. Libbra448 F.3d 1024, 1029-30 (8th Cir. 2006) (affirming the distoart’s

denial of plaintiff's Rule 15(b) motion where plaintiff sought to amend its theorgooivery

after the jury verdict, when defendant would have no opportunity to present contradicting
evidence, and decrying plaintiff's motion as an “attemptialt ¢f this issue by ambush'peere

& Co. v. Johnson271 F.3d 613, 623 (5th Cir. 2001) (because plaintiff had made no attempt to
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This Court also finds persuasive the reasoning of the Seventh @atRule 15(b)may
not be usedo disturb judgments in favor of defendants and grant new trials to plaintiffs on new
legal theories, due to the inherent prejudice to defendants and the tendency to undermine the
finality of judgments.In Cleary v. Indiana Beach, In275 F.2d 543 (7tGir. 1960), the plaintiff's
“complaint sounded on negligence,” “[tlhe case was tried, submitted to the jury, ahe, joyy
considered on the theory of negligerictd. at 546. The jury found in favor of the defendant and,
after the jury verdict, platiff filed a Rule 15(b) motion to conform the pleadings to the evidence
at trial and allow the plaintiff to amend his complamé new triako allege that the defendant had
been guilty of willful and wanton miscondudtl. The district court deniedh¢ plaintiff’'s motion.
The Seventh Circuit affirmed the district court, holding:

We think it indisputable that the action of the trial judge in denying the motion to amend
is unassailable. If Rule 15(b) were applied in the manner in which it is here sought to be
used, litigation might never end. We think it obvious that the Rule was not intended to
permit a party to amend his pleadings after verdict and, thereby upset the bgrdic
asserting a new theory which was not included in the original pleadings, and upon which
the case was not tried.

We have previously approved the principle that Rule 15(b) cannot be used in the above
fashion. . . .

Plaintiffs would shift their ground and try a new theory of recovery. The effettie
amendment they propose would be not to conform the pleadings to a judgment they have
won, but to jeopardize and perhaps to overthrow a judgment they have lost. It is a prime
purpose of (15(b)) to avoid the necessity of new trials because of procedgrahnites,

amend the jury verdict form to include the new claim and defendant would be deprived of the
opportunity to present contradictory evidence relevant to the new claim, “amemeling t
pleadings—after the close of evidence and after the return of the verdliotated [defendant’s]
right to procedural due process, and thus the district court abused its discretianvingadin
amendnent under Rule 15(b).”Freeman v. Chicago Park Distl89 F.3d 613, 618 (7th Cir.
1999) (contract claim not tried with consent of the defendant where Plaintiftarigapitalize

on the jury’s verdict” by conforming evidence to new cause of actiobréach of contract

claim not submitted to the jury at triaBrown v. Cooper Clinic, P.A734 F.2d 1298, 1301 (8th
Cir. 1984) (The purpose of . . . rule [15(b)] is to bring the pleadings in line with the actgs iss
upon which the case was triedfpwever, an amendment after judgment is not permissible
which . . . changes the theory on which the case was actually tried, even though timaee is s
evidence in the record introduced as relevant to some other issue which would support the
amendment.”) (quetions omitted).
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not to set judgnm@s aside and make new trials necessary. If this latter application of the
Rule were permitted, a losing party, by motions to amend and rehear, could keema case i
court indefinitely, trying one theory of recovery or defense after anothdreihdpe of
finally hitting upon a successful one.
Id. at 547 (quotationsmitted). In short, the circuit court found that Rule 15(b) was not a vehicle
by which a plaintiff could obtain a new trial on a completely new theorysafase after having
lost on its inital theory of choice.The procedural postucé Clearywas different from that in this
casebecausehe juryin Cleary had entered a verdict in favor of defendaAithough here, the
jury found in favor of Plaintiff on its implied covenant of good faitid fair dealing claimthe
holding ofClearlyis no less applicable becauss | have found her®efendants are entitled to
judgment as a matter of laam the implied covenant claim tried\ccordingly, the same reasoning
applies to foreclose a new trial in this case, becassdiscussed above, Plaintiff’s trial strategy
was to pursue 4% of the proceeds of the Meda sale on the basis of a promise in the Consulting
Agreement. From the allegations of the Original Complaint, to closing arguments, to the briefing
of the initial postirial motions Plaintiff never varied from its contention thkatz had an
entittement under the Consulting Agreemeoft which he was wrongfully deprived. For the
reasons discussed above, the evideadmitted at trial simply cannaupportthat clam.
Therefore, lhe Court cannot nowse Rule 15 to permit Plaintiff to try a new claim under a different
theory of reovery— completely outside the contraet after Plaintiff voluntarily prosecuteds
case solely under anothd&rhe Court would be usingrule designed to promote judicial eféncy

to reopen a case whereritered judgment in favor of Defendants on the only claim actually tried.

To do so would prejudice the Defendatits.

15The Court has devoted such extensive attention to Plaintiff's Rule 15(b) arguments
because the Third Circuit has made clear that in some, very limited circumsthagganting
of a new trial under the Rule may be appropriate. Alrfitbgtyears ago, irDeakyne v.
Commissioners of Lewe$16 F.2d 290 (3d Cir. 1969), the Third Circuit was faced with an
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appeal from the denial of a Rule 15(b) motion. In the district court proceeding below, the
defendant had moved, after the close ofefidence, but before the case was submitted to the
jury, to amend its answer to include a statutory defense that the defendant arguexhhadde
by implied consent. The district court had allowed the parties to amend thengtesda
supplemental pre-trial order entered on the first day of the trial and so condiatidtet
defendant’s failure to raise the statutory defense until after the closeedidieace constituted
an unreasonable delay prejudicing the plaintiff. The district court ddmeedefendant’s Rule
15(b) motion and submitted the case to the jury. The jury found for the plaintiff and the
defendant moved for judgment as a matter of law or a new trial under Rule 50(b).sffibe di
court denied defendant’s motion on the ground that allowing an amendment to the pleadings
which would require a new trial would unduly prejudice the prevailing plairifakyne v.
Commissioners of Lewe#4 F.R.D. 425, 428 (D. Del. 1968¢vd, 416 F.2d 290 (3d Cir.
1969) (it would be "unjust to require plaintiff to be subjected to the inconvenience andexpens
of another trial when defendants could have readily avoided the problem by timely
action."). The Third Circuit reversed and granted defendant a new trial, holding:
We are not persuaded that appellee has shown such prejudice as to warrant attienial to
[appellant] of the right to amend its answer, if such amendment is necessargenyt
the [appellant’s] belated request for a charge on the st&totmsel for appellee
obviously was fully aware of the statute and objected to its introduction into the case
mainly on legal grounds. A continuance under Rule 15(b) would have enabled appellee to
meet the evidence in support of the elements of [the new defense] presented by the
[appellant]. A newrial will afford appellee the same opportunity to challenge the [new
defense]. . ..
Appellee is prejudiced, of course, in that she gained a verdict which is now being
reversed. But this is not the kind of prejudice contemplated by Rule Ps@pdice
under the rule means undue difficulty in prosecuting a lawsuit as a result of a change of
tactics or theories on the part of the other paktg.believe that any prejudice of this
nature, even if present here, is minimal and may be readily relieved bwttigat¢o be
afforded to the parties.
Deakyne416 F.2d at 299-300. Here, unliReakyneit is the plaintiff that seeks to introduce a
new claim, proceeding under a wholly different theory of liability. The defend&@sakyne
sought only to present the jury an additional defense to liability on the existing claims in the
case, which the Third Circuit found had actually been tried to the jury. Moreov@ihitide
Circuit observed that the plaintiff's objection to the statutory defense wagldrprimarily upon
legal grounds. Here, as is made abundantly clear in Defendants’ supplementizuy, brie
Defendants contend that the elements of Plaintiff's promissory estopipelackanot factually
supported and would no doubt seek to introduce evidence to contest Plaintiff's claim. Moreover,
unlike Deakyne Plaintiff’'s motion was not raised until after the entry of final judgment,
following a jury verdict and the Court’s post-judgment request for supplementaipndpridiis
Court finds that the equities weigh more heavily against the moving partg vésenere, Rule
15(b) arises as an attempt for a second bite at the apple rather thadDeakyine an attempt to
charge the jury before deliberations.
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Accordingly, the Court finds that a claim for promissory estoppel based upon Rosenthal’
alleged promise of a discretionary “bonus” was not tried to the jury in this gabe lmplied
consent of the parties, and Baintiff's Rule 15(b) motions denied.

C. Plaintiff's Rule 59(d) Motion for a New Trial

The Court havingletermined thathe pleadings in this case cannot be conformed to the
evidence introduced at trial to create a promissory estoppel, ¢l@@nnemaining question before
the Court is whether Rule 59(d) alone, without any prior amendment of the pleadmgsts e
Court togrant a new trial on causes of action not originally submitted to théSutere, it is clear
that although evidence relevant to Plaintiff's proposed promissory estoppelbbxestoppel,
and even breach of contrabieories was irtroduced at trial, the jury was not charged on such
claims and did not render a verdict them — promissory and equitable estoppel based upon
Defendants’ posagreement conduct were never pleaded by Plaintiff, and breach of contract was
dismissed by thi€ourt on Defendants’ motion for summary judgment.

The Third Circuit has “described a Rule 59 motion as a device to relitigatitinal
issue” contested at triaSmith v. Evans853 F.2d 155, 158 (3d Cir. 198@mphasis added). As
of yet, the Circuit Court has not opined whether Rule 59 may be used to rebtijatee original

issuetried. Courts in other jurisdictions andher respectetegal authorities, however, have so

18 1n their supplementary briefing, Defendants also argue that any acttbisiourt
under Rule 59(d) would be untimely as more than 28 days have elapsed since the eatiry of f
judgment in this case. Because the Court finds that relief under Rule 59(d) ignaot@dion
other grounds, it need not decide the timeliness of any such relief, but observes, without
deciding, that Defendants’ argument appears to mistakenly calculate the tonéeiong a new
trial from the entry of judgment in favor of Plaintiff based upon the jury’s verdistthe
prevailing party, Plaintiff would have no aae to seek a new trial from thatigment. The
appropriate inquiry on timeliness, therefore, woaghear taconcern whether the Court could
properly construe Plaintiff’'s supplementary briefing as a timely motoa hew trial seeking
relief from this Court’s Rule 50(b) judgment as a matter of law in favor céridkeints.
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interpretedhe rule. In one of the more widely cited opinions, the Circuit Court of Appeals for the
District of Columbia held that:

Ordinarily Rule 59 motions for either a new trial or a rehearing are not dragtéhe

District Court where they are used by a losing party to request theutige fo reopen

proceedings in order to consider a new . . . theory which could have been raised during the

original proceedings.
Grumman Aircraft Eng'g Corp. v. Renegotiation B2 F.2d 710, 721 (D.C. Cir. 1978yv'd on
other grounds421 U.S. 168 (1975)See alsd 1 Wright & Miller Fed. Prac. & Proc. Civ. § 2805
(3d ed.) (“a party may not seek a second trial on the basis of a theory not urged s tha!)fir
id. at § 2814 (“[aJpartial new trial will not be granted to try a new issue that was not litigated at
the first trial”); Merrill v. Cty. Of Madera389 F. App'x 613, 615 (9th Cir. 2010) (“a Rule 59(a)
motion for new trial is not available on claims or causes of actions for whachtié never
received a trial.”). This Court finds these authorities persuasive.

Moreover,from the Third Circuit precedent whichasailable, i appears thaat the very
least, it is within the Court’s discretion to deny retrial on a new claim not preyitied. In
Armstrong v. Burdette Tomlin Mem'l Hosg38 F.3d 240 (3d Cir. 2006he plaintiff initially
pleaded claims under the Fair Labor Standards Act (“FLSA”) and New JerseyAgaiust
Discrimination (“NJ LAD”). Id. at 245. The case went to trighnd after Plaintiff's casan-chief,
Defendant moved for judgment as a mattdaw on Plaintiff’'s FLSA claim under Fed. R. Civ. P.
50(a). Id. Plaintiff consented to Defendant’s motj@nd the Court dismissed the claim prior to
the submission of the remainder of the casPlaintiff's NJ LAD claim— to the jury. Id. at 253.

The jury found in favor of Defendant and Plaintiff filed a ppstgment motion for a new trial,

pursuant to Fed. R. Civ. P. 59¢d)Id. Plaintiff's motion sought a new trial on both his NJ LAD

17 Armstrongactually involved two trials at the district Court level. Plaintiff's FLSA
claim was initially dismissed on Defendant’s Rule 50(a) motion in the first trial. i$treed
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and FLSAclaims. The district court denied Plaintiff's motjaand Plaintiff appealedld. The
Third Circuit partially reversed, finding that the district court had misapplied the elements of N
LAD, and granted Plaintiff a new trial on his NJ LAD claitd. The Circuit Court, however,
affirmed the district couis denial of a new trial on the previously dismissed FLSA claim, holding
that “the District Court did not abuse its discretion by ordering a new trial on theaims that
were decided by the jury while denying retrial on an issue previously stisdfor lack of
evidence.”Id. at 253.

Here, this Court dismissed Plaintiff's breach of contract clammsummary judgment
Similarly, Plaintiff's promissory estoppel claim was, as discusdeve, either never pleaded or
as pleadedwas dismissed by th€ourt on Defendant’s Rule 12 motionConsistent with
Armstrongand the aforementioned persuasive authorities, the only proper subject of a Rule 59
motion by Plaintiff would have been the breach of the duty of good faith and fair dealimg cl
that was actally submitted to the juryRetrial on the previously dismissed or otherwise unpleaded
promissory estoppel, equitable estoppel, and breach of contract claims would be inatepaagr
accordingly,is denied.

D. Defendants’Motion for a New Trial.

Becawse | have determined that Defendants are entitled to judgment as a matterlof law,
will not address Defendants’ alternatinegjuestor a new trial pursuant to Federal Rule of Civil

Proceduré9(a). Accordingly, Defendants’ motion for a new trial is DENIED as moot.

court, however, reaffirmed its decision dismissing the claim in the seconddribgtshe same
claim— Plaintiff's NJ LAD claim— was submitted to the jury in both trialkl. at 245. In the
first trial, the juy found for Plaintiff. Defendant moved for a new trial, which was granted. In
the second trial, the jury found for Defendant Plaintiff appealedid. at 253. As Armstrongs
procedural posture does not affect its relevance to this Court’s decision, the Gourt ha
reproduced it in the simplified form above.
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E. Plaintiff's Motion Prejudgment Interest.

As discussed in more detail above, this Court grants Defendant CIH’s motion for a
judgment as a matter of law. Accordingly, Plaintiff's motion to amend the jutigiménclude an
award of prejudgmernnterest iDENIED as moot.

IV.  CONCLUSION

For the foregoing reasons, Defendants’ Ruleb®@otionfor a judgment as a matter of
lawis GRANTED; Defendants’ Rule 59(a) motion for a new trial and Plaintiff’'s Balg) motion
to alter judgment are DENIEas moot; and Plaintiff's Rule 15(b) motion to conform the pleadings
or, in the alternative for a new trial under Rule 59(d) is DENIED. An appropDeder will

follow.

Dated: 2/14/2017 /s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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