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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CESAR PRATTS,

Plaintiff-Appellant, Civil Action No. 13-CV-2372(FLW)
V.

COMMISSIONER OF SOCIAL

SECURITY, OPINION

Defendant-Appellee.

WOLFSON, United States District Judge:

Cesar Pratts (“Plaintiff”), appeals frometfinal decision of te Acting Commissioner of
Social Security (“Defendant”) dging Plaintiff disability benefs under Title Il of the Social
Security Act (“SSA”). Plaintiff contends that thecision to deny Plaintiffisability benefits is
not supported by substantial eertte. For the reasons exprekkerein, the decision of the
Acting Commissioner of Social Securityvacated and remanded for further proceedings

consistent with this opinion.

|. Background and Procedural History

Plaintiff was born on May 30, 1964, and heswid years old on the alleged disability
onset date of September 9, 2005. AdministratieedRd 179, 171 (hereinafter “A.R.”). Plaintiff
is a high school graduate, and completed sortbegsowork. A.R. 41. He is married with three

children, with ages ranging from 1328, all of whom live at home. A.R. 62.
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Prior to his disability date, Plaintiff workefirst, as a section manager for a fast food
restaurant, then as a truck driver, and most recently as a Supply Sergeant in the United States
Army. A.R. 172, 78. From 1990-1995sHongest period of employmg Plaintiff worked as a
truck driver. A.R. 172. In that capacity, his reapibilities included drimmg long distances, truck
maintenance, and loading andaading the trucks. A.R. 172. Harried cargo weighing at most
100 Ibs., and on average 35 Ibs. A.R. 172—73. AddiiiprRlaintiff's activities included sitting,
reaching, using machines, usieghnical knowledge and skills, and writing components. A.R.
171. Plaintiff was an Army reservist who was oadlfle active duty and sexd three years during
the Irag war, from 2005 to 2008. A.R. 38. Severdiisfdisabilities sterfrom that time period.

According to Plaintiff, since September 2805, he has been unable to work due to the
following injuries and illnesses: injuries teshinees and right elbowijabetes; sleep apnea;
blood clots; and post-traumatic gsedisorder ("PTSD”). A.R. 171. &htiff has stated that these
conditions limit his ability to work for seversdasons. First, Plaiffitivas prevented from
obtaining a commercial driver'scinse due to the Departmenflednsportation’s regulations
surrounding diabetetd. Second, Plaintiff avers that heneent lift anythingover 30 pounds, he
cannot walk, he gets headaches and dizzinesdiratigt that he has a “green field filter” to
filter clots in his veinld. In connection to these conditions, Plaintiff takes medication for
diabetes, high blood pressure, pain reldod thinning, stomach problems, erectile
dysfunction, high cholester@nd chest pains. A.R. 175-76.

Plaintiff applied for Social Security Disdity Insurance Benefit§'SSDIB”) on July 9,
2008; the claim was denied on Decembe&t@8, and again upon reconsideration on June 30,
2009. A.R. 93, 98. On July 2, 2009, Plaintiff requestdabaring before an Administrative Law

Judge (“ALJ"). A.R. 103. A hearing was hald October 18, 2010, before ALJ Donna Krappa.



A.R. 51. Plaintiff, who was represented by DondldStanzione at theearing, appeared and
testified, and testimony was taken from a vigatl expert. A.R. 51-90. On January 24, 2011,
the ALJ issued a decision finding that Pldinttas not disabled. A.R16. Plaintiff requested
review by the Appeals Council, which denresdiew on September 12, 2012. A.R. 1. Then, on
April 12, 2013, Plaintiff filed the present appealainst the Acting Commissioner of Social
Security.
a. Review of the Medical Evidence

As an initial matter, | note that the Adminitive Record in this case is approximately
2500 pages long, and includes thousasfdsages of medical recorgslating back to 2005.
Accordingly, | shall only discuss ¢hissues and records that arevald to this appeal. Likewise,
while Plaintiff's medical hstory indicates a legion d¢fealth problems, including
thrombophlebitis, patellofemoral syndrome, jgoain, later epicondylitis (tennis elbow), penis
edema, gastrointestinal bleeding, diabetes, venous thrombosis, hypertension, abdominal pain,
chest pain, sleep apnea, eseeA.R. 323, | will discuss only the medical problems that were
raised in the Social Securigpplication, the ALJ’s decisioand the briefs to this Couft.

| note that the Departmeat Veterans Affairs (“V.A.”), which has been largely
responsible for Plaintiff's medical treatmentshssued several decisions regarding Plaintiff’s

disabilities. Several of theskecisions include detailed infmation regarding Plaintiff's

11 note, however, that a certain amountiese documents appear to be duplicates.

2 For example, on November 11, 2006 Plaintifsvimspitalized following emergent bilateral
pulmonary emboli. A.R. 704. His primary care pioien concluded that Plaintiff “will likely
need indefinite anticoagulation since this isd@sond episode of pulmonaaytery thrombosis.”
A.R. 708. However, the ALJ did not include tbisany of Plaintiff'sother physical medical
issues in her opinion. Moreover, Plaintiff has raised these medical problems in his briefs,
save to point out their existence in the rec&eePI. Br. at 8. Accordingj, | shall not discuss
them further.



impairments, based on his medical records andipal examinations. The first decision, dated
January 16, 2009, did not provide a total disghikting, but examined many of Plaintiff's
impairmentsSeeA.R. 1647-1668. A second decision, dated March 3, 2009, assigned Plaintiff a
disability rating of 90%. A.R. 736. Finally, Ptdiff received a 100% disability rating from the
V.A.; the date on the letter is unclear. AZRR1-222. These decision indicate that the V.A.
considered Plaintiff disabldaased on PTSD, lumbar strainabetes, metarsalgia on both feet,
warts, headaches, sleep apnea, patellofdragnarome in both knees, and penile venous
thrombosis. A.R. 1648, 222.

1. Plaintiff's Physical Impairments

Plaintiff's health records lggn in 2005 after he returndtbm deployment and began
treatment at the Womack Army Medical Cer@@AMC). As already noted, the record shows
that Plaintiff suffers from a multitude of physicaipairments. However, several of Plaintiff's
relevant medical impairments do not appedraee caused him any serious problems. For
example, Plaintiff was diagnosed with diabetes in 2006. A.R. 506, 465. However, his medical
records do not show any complications resulting from this illrf&ss, e.g.A.R. 1912 (2008
record stating “no mention of complicatioaid “not stated as uncontrolled.”); A.R. 1658.
Similarly, Plaintiff's hypertensiois controlled by medicationpd a stress test performed in
2008 did not show ischemic cardiac dise@s®. 1662. Plaintiff also suffers from
gastroesophageal reflux disease (“GERD?”), &lsown as acid reflux, which began in 2005, and
is “a chronic problem,” but this impairment doest seem to have had any real impact on his
ability to work. A.R. 1661.

Several of Plaintiff's impairments have iaqied his life more seriously. For example,

Plaintiff's penile thrombosibegan in approximately September 2005, when he noticed a small



lump underneath his pubic bone; upon being given an anti-inflammatory drug, he became ill, had
increased pain, and noticed that the dorsd ef his penis had become swollen. A.R. 558.
Plaintiff was initially treated with Lovenox, but waater switched to ASA (aspirin), Motrin, and
Percocetld. In October 2005, Plaintiff met with aalogy specialist, whindicated that no
surgical intervention was required at the tifoethe thrombosis and recommended Plaintiff
continue aspirin treatment and &ealuated for hypercoagulablat& and deep vein thrombosis.
A.R. 557. In April 2006, following a recurrence of the penile thrombosis, Plaintiff was referred
to Dr. Edmond Paquette, a urology speciafsR. 442. Dr. Paquette noted abnormal diffuse
swelling of entire penisas well as a tender cord structurelatsum and base of penis. A.R. 446.
Dr. Paquette concluded that the penile edema & hkely idiopathic buexpressed concern that
there might be an infectious origin. A.&51. In 2008, Plaintiff developed thrombosed veins
around the foreskin of the penis; this was tr@ateh circumcision. A.R. 1663. Plaintiff testified
that he still suffers from the thrombosis periotlicdhowever, the record does not show that he
sought further treatment. A.R. 79.

Plaintiff complains of joint pain in his lees; these complaints have occurred since at
least January 2006. A.R. 547. Indeed, while inAmay, Plaintiff fell and injured both knees;
the precise date of the injury is unknown. A.R. 1665. However, Plaapjiféars to have first
been treated for knee pain in the summer of 2008. A.R. 744-751. Imaging done on both knees on
July 20, 2008, revealed nothing unusual in the kridedlonetheless, Plaintiff began physical
therapy, including stretching, strgthening, resistive exercises, and posture training. A.R. 752.
In 2009, Plaintiff indicated that wearing infrapatellar straps andigdiytherapy helped with the
pain. A.R. 1685. According to the January 2809 V.A. disability decision, a physical

examination of Plaintiff demonstrated tendes&spalpation in both knees, and a range of



motion from 0-125 degrees, with pain at 8l of the range of nion. A.R. 1665-66. Plaintiff
complained that the pain was constant,dggravated by walkingnegotiating stairs, and
bending.Id. Imaging conducted in April 2010 showsahall suprapatella joint effusion, and
small osteophytes in the knees. A.R. 1961-1962n0ltiple occasions, Plaintiff has been
treated for his knee pain by asgtion of fluid from both kneggollowed by the injection of
Euflexxa. A.R. 2261-62, 2393.

Next, Plaintiff has lateral epicondylitis (tennis elbowhis right arm; he was first
diagnosed while serving in Irag. A.R. 658. Dacember 8, 2005, Plaintiff began occupational
therapy for pain in his right elbow. A.R. 549. Rt did additional therapy for his elbow in the
summer of 2008, which consisted of a brace taitite forearm, application of ice and heat,
stretching, and strengthening exercises. A32. The January 16, 2009 V.A. disability decision
indicates that Plaintiff’'s elboyain was a 3 out of 10, and thhere was some tenderness to
palpation. A.R. 1664. The right elbow rangenaftion was 0-135 degrees, with mild pain
associated with the end of the ranige However, at an appointment on February 12, 2009,
Plaintiff indicated tlat his elbow had “not been t@ring him at all.” A.R. 1685.

Plaintiff has also complained of chronic back pain. Imaging conducted on the
lumbosacral spine on July 20, 2008 revealedingthnusual. A.R. 851. The V.A. disability
rating decision stated that a physical examination revealed no gross deformity or tenderness to
palpation; however, the range of motion wasgtkah, with pain at the end of the range. A.R.
1657. The V.A. diagnosis was lumbar stragh.An MRI conducted on August 6, 2009, showed
“mild disc desiccation at L4/5 associated witeadbulge,” as well as “latalized disc bulge at
L3/4” and “broad circumferential disc bulgat L4/5. A.R. 1967. The same imaging showed a

“right paracentral protrusion &6/S1” and well as “mild tonoderate facet and ligamentum



flavum hyptertrophy.’ld. However, there was no stenosd.The imaging did not result in any
diagnosisid.

Plaintiff sought treatment faleep apnea at the Womack aase and throat clinic in
October 2006. A.R. 323. Plaifftindicated that he was tide his pain was controlled by
medicine, that he experienced headaches, atdhénexhibited no psychological symptoms. A.R.
325. The treating physician suspected Plaintdtild need a CPAP, and scheduled a sleep study.
A.R. 325. The sleep study found that Plairtiéid severe sleep apnea syndrome. A.R. 33. A
CPAP was prescribed in responB&intiff has continued usinggfCPAP since that time. A.R.
742.

Plaintiff also suffers from chronic headaches. Plaintiff's headaches were evaluated on
July 21, 2008 by Dr. Christopher Terrence. AZB5-88. Dr. Terrence noted that the headaches
began immediately following an IED explosion next to Plaintiff's Humvee in lcadpr.
Terrence indicated that while Plaintiff's headacbesurred four to five times weekly, they were
not disablingld. Additionally, Plaintiff tested normah both the motor and sensory exaihs.
According to the January 16, 2009 V.A. disabitigcision, Plaintiff's radaches continued to
occur, but were not disabling. A.R. 1659.

2. Mental Health

Plaintiff has been diagnosed with PTSD; he was first diagnosed on June 5, 2008. A.R.
840. Plaintiff was evaluated again for PTSD onel@ of the same year, at which time the
examining doctor noted Plaintiff was deprasaad anxious; howeves,depression screening
conducted the same day was negative. 84R-41. On June 24, 2008, Plaintiff attended a
“mental health consult” with Dr. Tina M. Rmersma, a psychologist. A.R. 822. Dr. Roemersma

noted that Plaintiff reported not feeling “thars®” an inability to remain asleep, and anger



management problems. A.R. 821. Dr. Roemerss@@bted that Plaintiff's “[tjhought process
appeared logical and cohereatid that he did “not displagny signs of a formal thought
disorder.”ld. She prescribed individual psychotherg@gsions every two to three weeks. A.R.
822. At a follow up visit on July 14, 2008 Dr. Roerema indicated that Plaintiff noticed
increased anxiety, road rage, problems sleeping difficulty managing his irritability. A.R.
801. Additionally, Plaintiff conveyed he felt useless because he was unemptbyksia result,
Dr. Roemersma recommended Pldfrdontinue individual therapyd.

The V.A. disability rating decisiomated January 16, 2009, found that Plaintiff
“experiencles] recurring and intrusive thouglas well as recurringnd distressing dreams.”
A.R. 1656. He “relives the event via flashba@nd vivid memoriesdnd “avoids thoughts,
feelings and conversations assted with [his] experiencesld. The report described Plaintiff
as “detached and estranged from othensg’ l@ad symptoms including “difficulty falling and
staying asleep,” “irritability wth outbursts of anger,” and “hypervigilant and exhibit[ing] and
exaggerated startle response.” A.R. 1656-57.

Plaintiff has continued tobtain psychiatric care thugh the V.A. At one follow up
psychiatric visit on August 3, 2009, the dodtaticated that Plaiiff's “speech [was]
organized,” but his “[m]ood is geessed and affect is constricted.” A.R. 2471. At another follow
up, on June 17, 2010, Plaintiff was described tabte with episodic sleep disturbances and
nightmares.” A.R. 2382.

3. State Agency Examiners

As part of the SSDIB applitian process, Plaintiff met witheveral state agency medical

examiners.



Dr. Jack Baharlias, Ed. D., conducted adioal status intervig with Plaintiff on
November 6, 2008. A.R. 998. Dr. Baharlias noted Biaintiff answered all questions correctly
in his cognitive screening testould count backward, recitiee alphabet, and do three-step
mathematical activity; Dr. Baharlias concludedttti do not see any prédm with concentration
or cognitive abilities.” A.R. 999. However, Dr. Barlias noted that Plaintiff's “thought content
was somewhat paranoid”; Plaintiff acknowledged suicidal ideation, buhbaattempts” due to
his religious convictions. A.RR99-1000. Plaintiff indicatetb Dr. Baharlias that he “engages in
arguments easily.” A.R. 1000. Dr. Baharlias fodimat Plaintiff's “thinking is essentially
logical” and stated “I do not bele he has any thought disorddd.” Dr. Baharlias diagnosed
Plaintiff with PTSD, depressive disorder, anyidtsorder, and “bilateral knee injuries and other
wartime injuries.” A.R. 1000-01.

Marc Weber, M.D., conducted a consultatphysical exam on November 10, 2008. A.R.
1004. In the physical examination, he noted thain@ff had “tendernesspon palpation of the
right lateral epicondyle” and that Plaintiff “cotajins of pain wittresisted right elbow
pronation.” A.R. 1005. With respect to the kndes,Weber found “tenderness of the patellar
tendons bilaterally” and “epitus with range of ntmn to both knees.Id. Dr. Weber stated that
Plaintiff could “fully extend his hands, makets, and oppose fingersas well as “separate
papers, . . . lift a pin off the table, place itlire contralateral handnd put it back down on the
table.”1d. Plaintiff could “stand on his heels and wes” but could not perform a squat.

Finally, Dr. Amy Brams, PhD., conductedosychiatric review on November 24, 2008.
Dr. Brams noted that Plaintiff showed signsaafepressive disordem@an anxiety disorder.
A.R. 1622, 1624. Dr. Brams found thaaitiff had mild restrictiorof activities of daily living,

moderate restrictions in maiméang social functioning, and modéeadifficulties in maintaining



concentration, persistence, or pace. A&29. Explaining her assessnt of Plaintiff’s
functional capacity, Dr. Brams stated thaiRtiff “still has some symptoms of PTSD and
depression,” but found that “cognitive functionemory and concentration are all adequate.
Claimant is able to follow simple instructigregtend and concentrate, keep adequate pace and
persist, relate and addptroutine tasks in a work situation.” A.R. 1635.
b. Review of Testimonial Record

1. Plaintiff's Testimony

At the hearing before the ALJ, Plaiifi8 attorney confirmed that the following
impairments were at issue: PTSD, lower-bpakn, diabetes, a headactlisorder, podiatric
issues, Gastroesophageal Reflux Disease (GE&I) reflux disease, hypertension, erectile
dysfunction, penile venous thrombosis, deep vetlmasnbosis, pain in his right elbow, pain in
his left and right knees, sleeprea, hyperlipidemia, and high or low cholesterol. A.R. 59 — 61.

Plaintiff then testified. Plaintiff indicated thhts wife is a home health-aide, and that his
three children, ages 23, 20, and 18, @t students who reside willaintiff in South Plainfield.
A.R. 62. Plaintiff stated that, although he was drilsgrhis son to the hearing, he is able to drive
himself to the supermarket once a week. A.R. 63.

Plaintiff then testified as to his educatibaad employment expamce. Plaintiff stated
that he graduated from high school and hadytears of training as @emputer programmer.
A.R. 63. Plaintiff explained that he had beethie military for 26 years, first on active duty and
then as a reservist starting in 1990. A.R. 63—-64nifstated that, while in the Army Reserve,
he was also employed by Price Club, themdhdown Foods, followed by McDonalds. A.R. 64.
Thereatfter, Plaintiff explained ah he was self-employed asrack driver, and did work for

various companies. 64—65. In 2005, Plaintiff wasechlo active duty and was deployed on April
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18, 2005. A.R. 65. Plaintiff said he has a saxwreatment record from April 18, 2005 through
May 2, 2008 for this deployment period.

Plaintiff testified that héeels he can no longer worletause he “is stressed out and
tired.” A.R. 66. Specifically, Plairft stated that, “I feel usess really, and | just can’t stand
people around me, bossing me around,jastitelling me what do anymordd. Plaintiff
explained that he is being treated for thesadimgs by Dr. Soto, a psychiatrist. The ALJ then
guestioned Plaintiff on to his use of a cddePlaintiff testified that the cane was prescribed
because of the damage to his knees, whichasapain and weakness. A.R. 66-67. Plaintiff
testified that his knee damagms not treated with surgery,tinstead the doctors “took out
fluid and they're injectingne with some other fluid®’A.R. 67.

The ALJ then inquired as to the other physmaiditions that prevented Plaintiff from
working. Id. Plaintiff first testified as to his back ipawhich was treated bstretching exercises.
A.R. 67-68. Second, Plaintiff defmed his elbow pain, which esented as stiffening and
weakness. A.R. 68. The elbow pain was tredte “a machine,” but Plaintiff did not have
surgery or injections. A.R. 68. Thereafter, Pliffindicated he had nother severe physical
conditions preventing him from workintd.

The ALJ next questioned Plaintiff as to his plogsicapabilities. Plaiift testified that he
could not walk the length of a block becahsewould have difficulty breathing. A.R. 69.
Plaintiff testified that he wasot sure of the exact cause, putsented his blood filter and sleep
apnea as potential causes for his difficulty breathing. A.R. 69. Plaintifirale@ated that the use

of a CPAP machine has improved his sleep addea.

3 Plaintiff was referring to the aspiration ofiil from his knee and the injection of Euflexgae
suprg A.R. 2261-62, 2393.
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The ALJ then inquired as to Plaintiff's ability stand. A.R. 70. Plaifit testified that he
cannot stand for even short periods of time without back and knedddtiowever, Plaintiff
stated that he had not received an MRI farback. A.R. 70. Plairitinext described his
difficulty sitting, stating that he cannot camiially sit for even a short time period. A.R. 71.
Plaintiff attributed this difficulty to restlessness and back pgdinThereafter Plaintiff testified
to his capability to lift things. Rintiff stated that he could li&t gallon of milk with his left hand,
but that he was not sure that he could higthing weighing ten poundsecause he has avoided
physical exertion altogether. A.R1-72. Plaintiff then testified that he does not experience
problems showering or dressing, but does lmoblems sleeping. A.R. 72—-73. Indeed, Plaintiff
explained that even with tl@PAP machine, he only sleeps two to three hours. A.R. 73.

Plaintiff testified that his §tpical day” begins at six @even o’clock. A.R 73. At that
time, Plaintiff stated that he would get up whils wife and have breakfast, and then Plaintiff's
wife and youngest child would leave for the day.Next, Plaintiff said he would do laundry or
do the dishes. A.R. 74. However, Plaintiff tastifthat he does not vacuum, cook, or do lawn
work. Id. Plaintiff also stated thdte avoids the news, and ddbasically nothng” during the
day and “just stare[s] at the wall sometimes.” AZR. Plaintiff indicated tht he does go to the
grocery storeld.

Plaintiff's attorney then questioned Plaih&bout his experience in Iraq. A.R. 76.
Plaintiff testified that in Iradpe experienced explosions tladfected children, and that put
himself in dangend. Plaintiff explained that, due todke experiences, he is insecure around
people, and is “always checking out my homsking sure everything is locked up and well

secured.’ld. Plaintiff testified that he also avoigeople and the news. A.R. 77 Plaintiff then

12



stated that he has constant headaches, twode times daily, lasting about five minutes each.
Id.

Thereatfter, Plaintiff's attorneguestioned him regarding hidagonships with his family.
A.R. 78. Plaintiff explained thahese relationships have dmshed because Plaintiff often
either yells at his family, ordersdm around, or does not speak to thiEmPlaintiff testified
that their relationships wefaot always like that.ld.

The ALJ asked additional questions of Plaintiff about his military red¢dré¢h response
Plaintiff testified that he waa Staff Sergeant, a Supply Sergeand that he was honorably
dischargedld. Plaintiff then testified laout his attempts to regain employment as a truck driver
following his honorable discharge. timat regard, Plaintiféxplained that “the noise of the trucks
reminded me a lot of Irag.” A.R. 78. In additi, Plaintiff could not qudy for a Commercial
Driver’s License du¢o his diabetedd.

Next, under questioning from his attorneyairtiff described how he came to have
penile thrombosis. Plaintiff testified that ikhdeployed, there was axplosion that caused
many boxes to fall onto him which shut down aifgevein. A.R. 79. Corequentially, Plaintiff
experienced swelling, which conties to reoccur once or twicenmnth and lasts two to three
days.Id. Plaintiff explained that hzeats this swelling with an pisin regime to thin his blood.

Id.

Plaintiff's attorney inquired as to whetheritiff had ever been hospitalized. Plaintiff
responded that he had been hospitalized for gla#ss, which, he was told, were the result of
stressld. Plaintiff next recounted kimedications: metformin andsartan for diabetes, aspirin
for swelling, Atenolol for hypertension, trazodone and citalopram for depression, gabapentin for

nerve pain, and medications for acid reflux, elstérol, allergies, and dry eyes. A.R. 80-82.
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Finally, Plaintiff was asked whether he @gd working before Biconditions evolved.
Plaintiff responded “I enjoyed myucking.” A.R. 82. When askeghether he had aspirations of
working again, Plaintiff answered, “If bald get through all this stuff.” A.R. 82
2. Testimony of Mr. Meola
Mr. Rocco Meola, an impartial vocationadpert, also testified. First, Mr. Meola
evaluated Plaintiff's past work expence. He testified that Plaiffts past work as a truck driver
would be classified as medium to heavy warnkd semiskilled. A.R. 84. Mr. Meola then stated
Plaintiff's work as a Staff Sergeant would als®classified as medium and semiskillield.
Finally, Mr. Meola classified Platiff’'s work as a section manager in the fast-food industry as
light to medium and semiskilletd.
Next the ALJ outlined the following residual functional capacity: someone with
Plaintiff's age, educational background, andkvoistory, with medium physical capacity,
meaning he could performetiollowing physical tasks:
“[lift] 50 pounds occasionally . . 25 pounds frequently; stand or
walk for six hours; sit for sixdurs; perform unlimited pushing and
pulling with no weight restrictiofgiven by the Judge]; cannot climb
ladders, ropes, or scaffolds; but can occasionally use ramps or stairs;
can frequently balance and stotyit only occasionally kneel and
crouch; . . . no crawling, . . . rexposure to unprotected heights,
hazards, or dangerous machinery; can perform jobs that are
unskilled and repetitive that requiat least three breaks during the
workday each of at least 15 minutds'ration; the jobs must require
only an occasional change in work setting during the workday; no
work in close proximity to others-kat’'s closer than three to five
feet to avoid distraction; and can only have occasional contact with
superiors, coworkersnd the general public.”
[A.R. 84.]

The ALJ asked Mr. Meola if this person coplerform any of the work that Plaintiff had

previously performed. A.R. 85. Mr. Meola resped negatively, based on the skill level of the
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previous jobsld. However, Mr. Meola testified that theneere jobs that this individual could
perform, such as “packager, floor waxer, Btagpmachine operator, box maker, and cleaner.”
A.R. 85. Mr. Meola further testified that theségaexisted in numbers of approximately 1,200 in
the northern and central region of New @grand in excess of 35,000 jobs nationwldeWhen
the ALJ probed as to whether the person couttbp® these jobs and have no contact with the
general public, Mr. Meola stated that he coidd The next question posed by the ALJ was what
jobs existed if the person coudly engage in “light work,” wittotherwise similar restrictions.
A.R. 86. Mr. Meola testified that exampleslight work jobs were inspector/packager,
microfilm processor, decal applier, a markey taachine operator, and cleaner/polisher. A.R 86.
Mr. Meola explained those jobs existed in slightly higher numbers — 1,500 in the immediate
region and 45,000 nationwidiel.

The ALJ asked Mr. Meola whether there warg jobs where an employee could be
totally isolated from coworkers and supervisors; he responded in the negativeen Mr.
Meola was questioned if the inability to contrate for more than six hours would affect an
individual’'s ability to work inthe regional or national econon®.R. 86-87. He answered that
someone with such a limitation could notdmnpetitive. A.R. 87. Mr. Meola additionally
explained that if an individual were to besaht from work twice a month, he could not be
competitive in the national or regional laborriket for unskilled workers. A.R. 89. The ALJ
then concluded the hearing. A.R. 89.

c. ALJ's Findings

The ALJ issued a written decision on January 24, 2011. The ALJ began by finding that
Plaintiff met the insured statusquirement of the Social SedyrAct to remain insured through

December 31, 2012. A.R 38. Next, the ALJ appliedsthedard five-step press to determine if
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Plaintiff had satisfied her burderf establishing disability. Firsthe ALJ found that Plaintiff had
not engaged in substantial gainful actistgce September 28, 2005, the alleged onset idate.
Second, the ALJ found that Plaintiff had the faling severe impairments: “a disorder of the
back; diabetes; headaches; GERD; hypertensioB8PPdlisorder of the knees and right elbow;
penile thrombosis; and sleep apndd.”

Third, the ALJ found that Plaintiff does noty@aan impairment, or a combination of
impairments, that meets or medically equaésgaverity of one of the listed impairments under
the Social Security Act (“SSA”) that would qualify for disability benefils.In this step, the
ALJ paid “particular attention” to the dysfunction of Plaintiff's joints. However, the ALJ
determined that Plaintiff does not have the neargsgegree of difficulty in performing fine and
gross movements, or the degree of difficultyambulating that is required. A.R. 39. The ALJ
also found that the medical evidence did ntalgsh any of the requirements for a listed
impairment for spinal disorders, nor foatetes. Additionally, the ALJ determined that
Plaintiff's mental impairment dinot satisfy “paragraph B” criteribecause Pratts has only mild
restriction of daily livirg, moderate difficulty in socialihctioning, moderate difficultly with
concentration, persistence or pace; and no episodes of decompensation. A.R. 39-40.

Fourth, the ALJ found that Plaintiff hasetihesidual functional capacity (“RFC”) to
perform the exertionalemands of light work as defd in 20 CFR 404.1567(b). A.R. 40.
Specifically the ALJ concluded dh Plaintiff can: “lift/carry 2dbs. occasionally and 10 Ibs.
frequently; stand/walk for 6 hours in an eight haark day; sit for 6 hours in an eight hour
work day; and engage in unlimited pushing ankinm’ within the “light” weight restriction.

The ALJ also found that Plaintiff can only perforoig that do not require use of ladders, ropes,

or scaffolds, and that Plaintiff may perform jahat only occasionallgequire the use of ramps
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or stairsld. Additionally, the ALJ stated that Plainti¢an frequently balance, stoop, and crawl,
but that he may only occasionakypeel or crouch. As to simental capabilities, the ALJ
determined that Plaintiff can only preform jabsit are simple, unskilled, and repetitilek. The
ALJ found that Plaintiff requirethree breaks a day, tagy at least fifteeminutes each, and is
capable of only occasional contact with swsors, coworkers, or the general publct.

The ALJ reiterated some of Plaintiffestimony. A.R. 41-42. The ALJ then concluded
that, after considering the evidem Plaintiff's “statements conaeng the intensity, persistence,
and limiting effects of [his impairment’s] symptomme not credible” to the extent that they are
not consistent with RFC. A.R. 42. Specificalhe ALJ indicated that the following medical
evidence did not align with Plaintiff's statemeatsout his impairments. First, the imaging of
Plaintiff's knees, right elbow, and lumbar spiwere unremarkable and within normal limits.
A.R. 42. Indeed, at a follow-up examination, Plaintiff reported to his doctor that his elbow did
not bother him at all. A.R. 42—-43. Plaintiff's hyparsion is controlled with medications, and his
sleep apnea is treated witlC® AP machine; cardiac and punary medical imaging showed
normal limits. A.R. 42. Plaintiff's diabetes hag nesulted in any hospitaations or neuropathy.
A.R. 42. The ALJ found that this evidence “failssupport [Plaintiff's] assertions of total
disability,” and that the evidence shows thatiRtiff retains the abilit to perform many basic
activities associatedith work. A.R. 43.

In reaching this conclusion, the ALJ accordgrkat weight” to the state agency
physicians, Dr. Weber and Dr. BranDr. Weber determined there was no swelling, instability
or atrophy associated with Pl#ffis knee or elbow pain. A.R. 43n that connection, Plaintiff
was able to do a series of ptoaiactivities, indicating he isapable of signiiant work-related

activities. A.R. 43-44. Witlegard to Plaintiff's mental imanent, Dr. Bram, the state agency
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psychiatric consultant, found that Plaintiffegnitive function, memoryand concentration all
were adequate. Furthermore, Dr. Brams detexdhthat Plaintiff has the mental capacity to
“follow simple instructions, attend and concentr&eep adequate pacedpersist, and relate
and adapt to routine taskn a work situation.” A.R. 44. EhALJ concluded that these medical
findings were consistent the obje records and suppdtte finding that Plaintiff is capable of
significant work-related activitie$d.

The ALJ also noted that:

As to opinion evidence, the record does contain assessments from
treating physicians with the Partment of Veterans' Affairs
(“VA”). While | have considereabjective medical evidence in the
V.A. records, the determination by the Department of Veterans
Affairs the that claimant is partially disabled is not given significant
weight as the standard for didéiis different under the Social
Security Act.

[AR. 44.]

Fifth, the ALJ found that, based on Mr. Meada&éstimony, Plaintiff is unable to perform
any past relevant workd. However, the ALJ determined that, given Plaintiff's “age,
educational, work experience, and residual fiaming capacity, there are jobs that exist in
significant numbers in the national economy ®laiintiff can perform.” A.R. 45. The ALJ found
that Plaintiff did not have the RFC to perforne flall range of light work, but that the vocational
expert’s testimony showed a “significant number” of jobs in the national ecomdmy.
Accordingly, the ALJ concluded that Plaintiffdhaot been under a disability, as defined by the
SSA from September 28, 2005, though January 24, 2011. A.R. 46.

d. Report of Dr. Paul Fulford

On April 12, 2013, Plaintiff filed a Complaint this Court, appealing the ALJ’s decision.

On March 21, 2014, this Court entdran Order allowing a stay tie filing of Plaintiff’s brief
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to permit Plaintiff to complete a neuropsyabgy evaluation. This evaluation was conducted by
Dr. Paul Fulford, Ph.D., P.A., on April 1 aAgril 8, 2014. Dr. Fulford’s report was completed
on May 5, 2014, and filed with the Court in Sept@m2014. See PIl. Ex. F (hereinafter “Fulford
Rep.”).

In the report, Dr. Fulford first reviewedd?htiff’'s background infomation, including his
disability rating with the V.AFulford Rep. at 1-2. Dr. Fulford then described the mental status
evaluation he conducted. According to Dr. Fulfd?@gintiff was “oriented to month and year but
could not recall the date”; he dhgood “personal and current imfoation,” “mental control,” and
“concentration.”ld. at 2. Plaintiff reported auditory amisual hallucinations, but denied having
“‘command hallucinationsfd. Nonetheless, Dr. Fulford fod that Plaintiff's “[jJudgment
appeared fair.Td. On a self-administered screening instant for clinical depress, Plaintiff
“scored in the significamange for depressionld. at 3. Dr. Fulford then briefly reviewed the
findings of Dr. Baharliadd.

Dr. Fulford then found that Plaintiff “meetsettSocial Security deria for affective
disorder under the listing of 12.04d. Dr. Fulford stated that, [afler depressive syndrome, he
appears to have an appetite disturbance withgghamweight (B), (c) €lep apnea, (E) decreased
energy and (G) difficulty concentrating or thinkingd’ Looking at the (B) criteria, Dr. Fulford
found that Plaintiff “is citedn the record as having a GABf 40” and that he has “mild
impairment in maintaining concentration, pstasnce or pace, and onetwo episodes of
decompensationld. Dr. Fulford also commented on “possl{C) critera,” finding that Plaintiff
has “a current history of one or more yeargability to function out&le his highly supportive

living arrangement with an indication adratinued need for such an arrangemelat. Dr.

4 Global Assessment Functioning score.
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Fulford therefore concluded that Plaintiff “igyeificantly disabled frona mental and physical

point of view.”Id.

Il. Standard of Review

On a review of a final decision ofalCommissioner of the Social Security
Administration, a district court feall have power to enter, uporetpleadings and transcript of
the record, a judgment affirming, modifying,reversing the decision ¢tfie Commissioner of
Social Security, with or withouemanding the cause for a rehegr” 42 U.S.C. § 405(g); see
Matthews v. ApfeR39 F.3d 589, 592 (3d Cir. 2001). Then@uoissioner’s decisions regarding
guestions of fact are deemed conclusive oaviewing court if supported by “substantial
evidence in the record.” 42 U.S.C. § 405&BeKnepp v. Apfel204 F.3d 78, 83 (3d Cir. 2000).
While the court must examine the record iremtgirety for purposes afetermining whether the
Commissioner’s findings are suppsat by substantial evidend@pber v. Matthew$74 F.2d
772,776 (3d Cir. 1978), the stamdas highly deferentiallones v. Barnhayt364 F.3d 501, 503
(3d Cir. 2004). Indeed, “substantial evidence” iraE as “more than a mere scintilla,” but less
than a preponderanddcCrea v. Comm'r of Soc. Sg870 F.3d 357, 360 (3d Cir. 2004). “It
means such relevant evidence asasonable mind might accept as adequ&iernmer v. Apfel
186 F.3d 422, 427 (3d Cir. 1999). A reviewing courtas “empowered to weigh the evidence or
substitute its conclusionsrfthose of the fact-finderWilliams v. Sullivan970 F.2d 1178, 1182
(3d Cir. 1992). Accordingly, eventhere is contrary evidence tine record that would justify
the opposite conclusion, the Commissioner’s denisiill be upheld if it is supported by the

evidence SeeSimmonds v. Heckle807 F.2d 54, 58 (3d Cir. 1986).
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Standard of Entitlement to Benefits

Disability insurance benefits may not be pardtier the Act unless Plaintiff first meets the
statutory insured atus requirement§ee42 U.S.C. § 423(c). Plaintifhust also demonstrate the
“inability to engage in anyubstantial gainful activity by reasaf any medically determinable
physical or mental impairment which can be expedo result in death or which has lasted or
can be expected to last for a continuousqgaeaf not less than 12 months. .. .” 42 U.S.C. §
423(d)(1)(A);see Plummerl86 F.3d at 427. An individual is not disabled unless “his physical
or mental impairment or impairments are of saekierity that he isot only unable to do his
previous work but cannot, consithg his age, education, and work experience, engage in any
other kind of substantial gainful work whiekists in the national economy.” 42 U.S.C. §
423(d)(2)(A). Eligibility for supplemental security incomequires the same showing of
disability. Id. § 1382c (a)(3)(A)—(B).

The Act establishes a five-step sequentiatpss for evaluation by the ALJ to determine
whether an individual is disable8ee20 C.F.R. § 404.1520. First, the ALJ determines whether
the claimant has shown that he or she is notatly engaged in “substantial gainful activity.”

Id. 8§ 404.1520(a)see Bowen v. YuckedA82 U.S. 137, 146-47 n.5 (1987). If a claimant is
presently engaged in any form of substantial fyaectivity, he or she is automatically denied
disability benefits. See 20 C.F.R. § 404.1520¢bg also Bower82 U.S. at 140. Second, the
ALJ determines whether the claimant has dermatesd a “severe impairment” or “combination
of impairments” that significantly limits his physicor mental ability talo basic work activities.
20 C.F.R. 8 404.1520(c3ee Bowe82 U.S. at 146—47 n. 5. Basicnkactivities are defined
as “the abilities and aptitudes necessamgdaanost jobs.” 20 C.F.R. § 404.1521(b). These

activities include physical functions such*aslking, standing, sitting, lifting, pushing, pulling,
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reaching, carrying or handlingld. A claimant who does not haaesevere impairment is not
considered disabletd. § 404.1520(c)see Plummerl86 F.3d at 428.

Third, if the impairment is found to bevare, the ALJ then determines whether the
impairment meets or is equal to the impairtsdisted in 20 C.F.R. Pt. 404, Subpt. P., App. 1
(the “Impairment List”). 20 C.F.R. § 404.1520(a)(4)(ilf)the claimant demonstrates that his or
her impairments are equal in severity to, or nlieese on the Impairment List, the claimant has
satisfied his or her burden of proof ascutomatically entitled to benefitSee id §
404.1520(d)see also Bowerd82 U.S. at 146—47 n.5. If the specific impairment is not listed, the
ALJ will consider in his or her decision the impaént that most closely satisfies those listed for
purposes of deciding whether the intpgent is medically equivalengee20 C.F.R. §
404.1526(a). If there is more than one impairmtra ALJ then must consider whether the
combination of impairments igjaal to any listed impairmeritd. An impairment or combination
of impairments is basically equivalent to ads impairment if there are medical findings equal
in severity to all the critéat for the one most similawilliams, 970 F.2d at 1186.

If the claimant is not conclusively disabladder the criteria setfi in the Impairment
List, step three is not satisfiedichthe claimant must prove at sfepr whether her she retains
the residual functional capacity perform his or her pastlevant work. 20 C.F.R. §
404.1520(e)Bowen 482 U.S. at 141. If the claimantable to perform previous work, the
claimant is determined to not desabled. 20 C.F.R. 88 404.1520(e), 416.92®e)yen 482
U.S. at 141-42. The claimant bears the burden obdstrating an inability to return to the past
relevant workPlummer 186 F.3d at 428. Finally, if it is determined that the claimant is no
longer able to perform his or her previous work, the burden of production then shifts to the

Commissioner to show, at step fjibat the “claimant is able fwerform work available in the
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national economy.Bowen 482 U.S. at 146-47 n.Bjummer 186 F.3d at 428. This step
requires the ALJ to consider the claimant’sdaal functional capacity, age, education, and past
work experience. 20 C.F.R. § 404.1520(f). The ALJ nanstlyze the cumulative effect of all the
claimant's impairments in determining whether thaimant is capable of performing work and

not disabledld.

lll. Plaintiff's Claims on Appeal

Plaintiff makes fivearguments on appeal. First, Pldfrdrgues that the ALJ did not
correctly attribute weight to éhmedical opinions d®laintiff's treating physicians at the V.A.
Second, Plaintiff claims that the ALJ improperhyaiiated the evidence tife state examiners,
Dr. Weber, Dr. Bram, and Dr. Baharlias. ThiPlaintiff contends tt the psychological
evaluation by Dr. Paul Fulford should be considexg@vidence. Fourth,&tiff asserts that the
ALJ did not properly evaluate Priff's pain and subjective complaints. Finally, Plaintiff argues
that the ALJ did not consider the combined et§eof Plaintiff's impaiments. | shall address
each claim in turn.

a. Opinions of V.A. Physicians

Plaintiff argues that the ALJ “failed to specdlly state how muckveight she gave to
[Plaintiff]'s treating physicians.” PI. Br. at 7. ladd, Plaintiff asserts that the ALJ unreasonably
discounted “records consisting méarly a thousand page$sd. Moreover, Plaintiff notes that
that the V.A. found that Plaiiff was first 90%, and thebh00% disabled, and that this
determination is entitled to substantial weidtt, Pl. Repl. at 2.

Defendant, however, asserts that the assesswigRlsintiff's treating physicians “are

not actually medical opinions” btitonsist solely of conclusorstatements regarding Plaintiff
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being disabled or partially disked.” Def. Opp. at 6. In cordst, Defendant argues that “a
medical opinion is expressed in functional termeaning the Plaintiff's capacity to engage in
work-related activities.Td. Defendant contends thRtaintiff “has not identified a single medical
opinion . . . from a treating source thantradicts the ALI®RFC determination.ld.

In title 20 of the Code of Federal Regulations, section 404.1527(a)(2) defines “medical
opinions” as “statements from physicians and psychologists or other acceptable medical sources
that reflect judgments aboutetimature and severity of yoimpairment(s), including your
symptoms, diagnosis and prognosis, what youst#l do despite impairment(s), and your
physical or mental resttions.” Under 20 C.F.R. § 404.1527(c)(2), a treating physician’s
opinion will be given contrding weight if the opinion “is well-supported by medically
acceptable clinical and laboratatiagnostic techniques and is motonsistent with the other
substantial evidence in your caseord.” Additional factors to besed to determine the weight
given to a medical opinion includmter alia: length of treatment relationship, the nature and
extent of the treatment relationship, supportabiligymedical evidencend consistency with the
record as a whole. Id. If a treating physicgopinion conflicts with that of a non-treating
physician, “the ALJ may choose whom to credit tannot reject evidence for no reason or for
the wrong reasonsMorales v. Apfel225 F.3d 310, 317 (3d Cir. 2000hat is, the ALJ must
rely only on “contradictory medical evidence”rngjecting the treating physician’s opinion,
rather than “credibility judgmest speculation or lay opinion.” Id.

Initially, Defendant’s definition of a meckl opinion—that it is only “expressed in
functional terms”—is contradicted by the réafion. A medical opinion is “judgment about the
nature and severity” of an impairment; this definition is not limited to functional terminology. 20

C.F.R. 8 404.1527(a)(2). Nonethelessthe extent that Plaintifomplains that the ALJ failed to
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assign weight to opinions in theA. medical records, | find thahe ALJ was not required to do
so. My review of the evidence does not reveat Blaintiff's treatingphysicians expressed any
judgments on the nature or severity of Riffis impairments. The records do show lists of
symptoms and diagnoses. For example, a recaod@bf Plaintiff's pgchological visits, dated
December 7, 2009, states that Plaintiff “repodedtinuous PTSD symptoms with anxiety,” and
describes Plaintiff's appearanaed affect on the date of thesiti A.R. 2439. The ALJ’s opinion
shows consideration of such evidengeeA.R. 38. However, “a medical source’s recitation of
subjective complaints is nentitled to any weight.Hatton v. Comm'r of Soc. Sec. Admi81

F. App'x 877, 879 (3d Cir. 2005). Indeed, Pldiritas not pointedd, nor have | found, any
statements made by Plaintiff's ttiem physician which reflect a judgméras to the nature and
severity of the impairments, much less owasch contradict the ALJ’'s determinations.

On the other hand, to the extenat Plaintiff argus that the ALJ ercéin not assigning
weight to the V.A. determinatn that Plaintiff was 100% disabled, Plaintiff is correct. Although
a determination by a different agency that ancéait is disabled is ndtinding on the Social
Security Administration, 20 C.F.R. 8®4.1504, 416.904, such determinations are nonetheless
evidence of a disabilityd. at § 404.1512(b)(1)(v), and “cannot be ignored,” SSR 06-03p.
Moreover, the Third Circuit has held that detaations of disability by other government

agencies are “entitled to substantial gvgf in the Social Security contexane v. Heckler776

5> Black’s Law Dictionary defines “judgment” &g]he mental faculty tat causes one to do or
say certain things at certain times, such &a@sing one's own discreti or advising others; the
mental faculty of decision-making.” JUDGMHNBIack's Law Dictionary (10th ed. 2014).
Similarly, Black’s defines “opinion” as “2. A forat expression of judgnm¢ or advice based on
an expert's special knowledge . . . . 3. A pergtw'sght, belief, or inference . . . Also termed (in
sense 3tonclusion” Thus, the listing of symptoms, for exata, or the recitation of facts from a
medical examination, is not a judgment or opmias that does not demonstrate the medical
professional’s decision-making drdughts, beliefs, or inferences.
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F.2d 1130, 1135 (3d Cir. 198%ee alsd-owler v. Califang 596 F.2d 600, 603 (3d Cir. 1979).
Indeed, with regard to V.A. dibdity and Social Security disdiiy, the Ninth Circuit has noted
“the marked similarity between these two fedleisability programs,” and requires that the ALJ
“ordinarily give great weight to ¥.A. determination of disability.McCartey v. Massanarl298
F.3d 1072, 1076 (9th Cir. 2002) (reversing andareding ALJ decision due to failure to
consider V.A. disability rating)ndeed, in that Circuit, an “ALtay give less weight to a V.A.
disability rating” only if she “gives persuasiv&ecific, valid reasons for doing so that are
supported by the recordd. Similarly, the Seventh Circuit bastated that the differences
between V.A. disability determinations andctd Security determinations “are small,” and,
significantly, found that the VA’s determinatioratha claimant was “totally unemployable by
reason of his disability . . geates to a finding of total disdiby under the regulations of the
Social Security AdministrationHall v. Colvin 778 F.3d 688, 691 (7th Cir. 2015ge also
Burrows v. ColvinCiv. No. 1:14 -00314-TFM, 2015 WA662463, at *7 (W.D. Pa. Aug. 6,
2015).

District courts in this Circuit have lwise found reversible error where “the ALJ
rejected the V.A. determination solely on thBatences between the standard for disability
between the V.A. and the SSAitlvno analysis of the factsSolomon v. ColvinCiv. No 12-
1406-RGA-MPT, 2013 WL 5720302, at *16 (D. Del.tO22, 2013), or where the court “cannot
discern from the record that the ALJ placed safisal weight on the determination of the V.A.
or appropriately considered itSharpe v. ColvinNo. 1:14-CV-00779, 2015 WL 574623, at *21
(M.D. Pa. Feb. 11, 2015). Although another court igbha ALJ decision which discounted a

V.A. disability determination, #t court noted that the ALJGasidered the VA's disability
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determination and cited reasons vdie afforded it only ‘'some weight.Reeves v. ColvjrCiv.
No. 3:15-444, 2015 WL 4601199, at *12 (M.D. Pa. July 30, 2015).

Here, the V.A. originallydund that Plaintiff was 90% qartially disabled. However,
Plaintiff was given a V.A. disability rating di00%, i.e., totally disabt, shortly before the
hearing before the ALJ. Moreover, at the InmggrPlaintiff's attorney reported the 100%
disability rating and provided the ALJ withcopy of the decision by the V.A. A.R. 56-57.
Nonetheless, despite having the more recent digaflécision in the record before her at the
time of her decisiorseeEx. 13E, A.R. 221-22, the ALJ ignored or overlooked the 100%
disability rating, stating that éhV.A. only found Plaintiff to bépartially disabled.” Finally, the
ALJ, in discounting the V.A. detsination, stated simply thate¢hv.A. disability ratings were
“not given significant weight as ¢hstandard for disability is diffent under the Social Security
Act.” A.R. 44.

Given the instructions from the Third Circuitchather courts that a 100% V.A. disability
finding is entitled to “substantiaveight,” the ALJ’s conclusoriasis for dismissing the V.A.’s
decision, without any analysis, was error. MooV cannot find that this error was harmless.
Although the V.A.’s conclusion th&laintiff is 100% disabled isot binding on the ALJ, the
V.A. disability rating determiations include specific findingggarding the meaning of the
various ratings, which may impact the disabifindings here. For example, the 50% rating
given to Plaintiff for PTSD is assigned forcmupational and social impairments with reduced
reliability and productivity.” A.R. 1657. Simitly, a 10% rating for patellofemoral syndrome,
which Plaintiff was assigned in the most recgetision, is only warraatl where “extension is
limited to 10 degrees,” including “[flunctionkdss due to pain.” A.R. 1665-66. Based on the

limitations described by the V.A. rating system, ipassible that, if the ALJ had given the V.A.
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determination the required weight, the outcom®laintiff's Social Security application could
have been different. | theretofind that the ALJ’s failure tappropriately consider the 100%
disability determination of the V.Avarrants remand for further consideratiSee Kang776
F.2d at 1135 (remanding for consideration of V.A. disability determination).

Although the ALJ’s failure to give weight the V.A. disability determination is
sufficient to remand, to help guide the ALJ’s d&m, | will also examine Plaintiff's additional
arguments.

b. State Examiners

First, Plaintiff briefly asserts that, whitee ALJ gave “great weight” to the state
physicians, Dr. Amy Brams and Dr. Marc Weber, their reports “makaention that the
medical records of the treating doctors wereawed, nor did they refute the findings of the
treating doctors.” PIl. Br. at 8. Hower, Plaintiff cites no case law to suggest that this is an error.
Indeed, it is not necessary for the report sfee examining physician to refute the findings of
the treating doctors for an ALJ to rely orcbua report; the ALJ may simply weigh the
competing evidenc&rown v. Astrug649 F.3d 193, 196 (3d Cir. 2011).

Next, Plaintiff asserts that the ALJ failed to mention whether she gay weight to the
Dr. Baharlias, the statonsultative examiner. However, everthié ALJ’s failure to discuss this
report was error, it was harmless. Dr. Bahadiaiscluded that Plairffisuffered from PTSD,
depression, and anxiety, as wadl “other medical problemsjut also found that Plaintiff's
“insight and judgment were satisfactory,” andttRlaintiff did not hae “any problem with
concentration or cognitive dities.” A.R. 999-1000. The ALJ decision, which found that

Plaintiff does suffer from PTSut that his “cognitive function, memory, and concentration all
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were adequate,” is entirely congruent with Baharlias’s evaluation.nls, this issue does not
merit further discussion.

c. Evaluation of Dr. Paul Fulford

Plaintiff asserts that thepert of Dr. Paul Fulford shodlbe considered as medical
evidence. PI. Br. at 9. This Court may “order additional evidence to be taken before the
Commissioner of Social Sectyj” but may only do so “upon a showing that there is new
evidence which is material and that thergasd cause for the failure to incorporate such
evidence into the record a prior proceeding.” 42 U.S.C. § 405(g).

Defendant concedes that the report istaialy new” and acknowledges that “Plaintiff
arguably has good cause as to whyas not previously presented,timat it did not exist at the
time.” Def. Opp. at 9. However, Defendant argtred Dr. Fulford’s report is not material,
because it does not relate to the period at i€3ele.Opp. at 9. That is, Defendant asserts that the
report deals only with “observatis relating to Plaintiff’'s condition at the time of the report,”
while the period at issue is between thegatkonset date of disability, September 28, 2005,
through the date of the Commissiosdinal decision, January 24, 201d. at 9-10.

In response, Plaintiff acknowledges thattéeort “did not diredy state that [Dr.
Fulford] evaluated records thatrpened to the period at issue,” ladserts that that Dr. Fulford
“was given materials relating the period at issue.” Pl. Repl. @tPlaintiff then submitted an
addendum from Dr. Fulford, who stated thattih@ng issue “is atypical, in my opinion, of the
criteria that are used indgtmony on Social Security Disdity.” Fulford Addendum at 1. Dr.
Fulford indicated that “[a]ccording to the DBV, a diagnosis is mde in the presentld. Dr.
Fulford also added that “[a] @sent evaluation is based on natjpresent information obtained

in the interview, but also any backgra information that may be availabléd’ at 1-2.
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In order for new evidence to be consideredutst be material; “[a]n implicit materiality
requirement is that the new evidence relatida¢otime period for which benefits were denied,
and that it not concern evidence of a later-acqudisability or of the subsequent deterioration
of the previously non-disabling conditiorSzubak v. Sec'y of Health & Human Serv45 F.2d
831, 833 (3d Cir. 1984%ee als®0 C.F.R. § 404.970(b) (statingathon review of ALJ decision
by Appeals Council, the Appeals Council “shall exsdé the entire recoidcluding the new and
material evidence submitted if it relates to the period on or before the date of the administrative
law judge hearing decision.”). Heras Defendant asserts, the tipgziod at issue is the one for
which benefits were denied, and closed andate of the Commissioner’s final decision. Dr.
Fulford’s report is an evaluatiaf Plaintiff's present psychologal state—that is, his state on
the date of the examination, which occurred dlkisze years after the cotepon of the relevant
period. While Dr. Fulford examined portions of the record, he makesdiodi as to Plaintiff's
psychological or physical state during the tipegiod at issue. Indeed, Dr. Fulford, in his
addendum, stated that his evaluation andribais were “made in the present.” Fulford
Addendum at 1. This evaluation midgte useful if Plaintiff wisheso file a new claim for Social
Security Disability Benefits,ancerning his current disabled statHowever, the report is not
material to the determination whigs presently before the Codrt.

d. Plaintiff’'s Pain and Subjective Complaints

Finally, Plaintiff asserts that the ALJ failedddequately explain her credibility analysis
with respect to Plaintiff's complaints of pain and other subjective complaints. Plaintiff argues

that “[t]here is an overwhelming amountalfjective evidence sutastiating Claimant’s

¢ Defendant also disputes whetlir. Fulford may be considereoh expert in Social Security
law and regulations, Def. Opp. at 10. However, bsedhe report is not material to the appeal, |
need not address this issue.
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physical complaints” and that his “mental impaintseare also substantiated by the record.” PI.
Br. at 12. Defendant, on the other hand, asieststhe ALJ “noted numerous inconsistencies
between the objective medical esrdte and Plaintiff's subjective mplaints.” Def. Br. at 11.

In evaluating symptoms, the ALJ must cioles “all your symptoms, including pain, and
the extent to which your symptoms can reasonbblgccepted as consistevith the objective
medical evidence and other evidence.” 20 C.F.R. § 404.1528@glsdHartranft v. Apfe] 181
F.3d 358, 362 (3d Cir. 1999) (“Allegations ofipand other subjectesrsymptoms must be
supported by objective medical evidence.”). Howeaéter the ALJ finds a medical impairment
which could cause the symptoms, “he or she raualuate the intensity and persistence of the
pain or symptom, and the extent to which it affects the individual's ability to waaktranft,

181 F.3d at 361. Thus, the ALJ must “determireedktent to which a claimant is accurately
stating the degree of pain or the extenivhich he or she is disabled by itd.

With respect to Plaintiff’'s physical complasn | agree that thalLJ failed to properly
account for all of the gective evidence in assessing Ptiits subjective complaints. For
example, with regard to Plaintiff's knee painge thLJ stated that “medical imaging of the knees,
taken in July 20, 2008, was unremarkable andiwitiormal limits,” and she specifically noted
that “no knee effusion was present.” A.R. #dwever, imaging conducted in April 2010 did
show small suprapatella joint effusiomdasmall osteophytes in the knees. A.R. 1961-1962.
Similarly, when discussing Plaintiff’'s back pathe ALJ found that “medical imaging of the
lumbar spine, taken July 20, 2008, was unrentdekand within normal limits.” A.R. 42. Again,
the ALJ appears to have not consideradoae recent MRI, taken on August 6, 2009, which
showed “right paracentral protrusion at L5/&nd well as “mild to moderate facet and

ligamentum flavum hyptertrophy.” A.R. 1967. | alsote that, despite finding that Plaintiff's
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penile thrombosis, sleep apnea, and headachesseeere impairments, the ALJ did not discuss
the effect of these impairments on Plaintitilsility to work. A.R. 38, 42—-43. On remand, the
ALJ should consider the effect all of Plaintiff's impairmentsas well as the more recent
medical imagings that were available feer at the time athe prior decision.

With regard to Plaintiff's mental impairment, | find that the evidence in the record
substantiates the ALJ’s determination. Whilentedical records indicate that Plaintiff suffered
from PTSD, and Plaintiff's meal symptoms are therefore colporated, there is nothing in the
record to suggest thRlaintiff’'s mental state preventédim from working. Indeed, the records
show that Plaintiff's ““[tlhought process appeared logical and coherent.” A.R. 821. Similarly,
Dr. Brams, the state consultative examiner, foilnad Plaintiff was able to “to follow simple
instructions, attend and concengrgteep adequate pace and persidate and adapt to routine
tasks in a work situation.” A.R. 1635. Accordly, the ALJ did not err in this regard.

e. Impairments in Combination

Finally, Plaintiff asserts that the ALJ “ovedked Claimant’s mental impairments and did
not look at the bigger picture as required urtderAct.” Pl. Br. at 13. Specifically, Plaintiff
argues that the ALJ did not considhis physical problems “as dwle,” and did not consider the
side effects of the medication Plaintiff taklk.Defendant responds, first, by asserting that
Plaintiff has not identified any particular errortire RFC determination, or any particular
functional limitation that the ALfhiled to consider. Def. Opjt 13. Next, Defendant argues that
the ALJ explicitly stated that Plaintiff digot have “an impairment or combination of
impairments” that met or medically equalelisted impairment; moreover, Defendant points out

that the ALJ’s RFC determination “explicitigcludes mental, exertional, postural, and
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environmental restrictionsltl. at 13—-14. Thus, Defendant asserts that “[n]othing in the record
indicates . . . that the ALJ did not cahex his impairments in combinationd. at 14.

The Social Security regulations require ttjgh determining wtether your physical or
mental impairment or impairments are of a suéitimedical severity that such impairment or
impairments could be the basis of eligibilitgder the law,” an ALJ must “consider the
combined effect of all of your impairments lhout regard to whether any such impairment, if
considered separately, would be of sufficieexerity.” 20 C.F.R. 8§ 404.1523. Indeed, where the
ALJ determines that an impairment is severe, but fails to discuss the impact of that impairment in
combination with other impairments,jstnecessary to vacate and remdddz v. Comm'r of
Soc. Se¢577 F.3d 500, 505 (3d Cir. 2009) (stating thiagé ALJ, having recognized obesity as
an impairment, should determine in the first inseawhether, and to what extent, Diaz's obesity,
in combination with her asthma, diabetes, @iy back pain, and hypertension, impacted her
workplace performance.”).

Here, the ALJ's RFC determination did ramtcount for any limitations imposed by
Plaintiff's headaches and recurring penile thbosis, despite having determined that such
impairments were severe. Moreover, while &LJ found that the medical evidence did not
support the full extent d®laintiff's complaints of pain, gshshould nonetheless have considered
the combined effect of pain in Plaintiff's &as, back, and elbow on his ability to work. While
Defendant asserts that the record does not shatthe ALJ did not consider the combined
effect of these impairmentsjtivout an explanation of suawonsideration in the decision, |
cannot review her determination. This inqdacy in the decision requires remand for an
explanation of the effect of aif Plaintiff's severe impairments in combination on his ability to

work.
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Thus, I find that the ALJ erred in failing tovg substantial weight to the decision of the
Veterans Administration that PHdiff has a 100% disability ratingnd further failed to consider
the combined effect of Plaintiff's severe inmpaent in the RFC determination. Accordingly, the

ALJ’s decision is not supported by substarghatence, and must be vacated and remanded.

Conclusion
For the reasons expressed herein, thesetof the Commissioner is vacated and
remanded for further proceedings consistent with this opinion. An appropriate Order shall

follow.

Date: September 1, 2015

/sfFredal. Wolfson
Hon Fredal. Wolfson
Lhited States District Judge
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