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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

UNITED STATESOF AMERICA ex
rel. ANDRE PETRAS,

Plaintiff,
Civ. Action No.:13-241%FLW) (DEA)
V.
OPINION
SIMPAREL, INC., DAVID ROTH, and
RON GRILLI,

Defendans.

WOL FSON, United States District Judge:

This qui tamaction is brought bylaintiff Andre Petras“Plaintiff’), who alleges that
Defendand Simparel, Inc. (“Simparel”)David Roth,founderand Chief Technology Officer
(“CTO") of SimparelandRon Grilli, Chief Executive Officer (CEO’) of Simparel(collectively,
“Defendants”have violatedsection 3729(a)(1)(Q)'Section 3729(a)(1)(G)"»f the federal False
Claims Act (the “FCA”) also known ashe“reverse false claigi section In aprevious opinion,
the Court dismissed with prejudice Plaintiff's other FCA claims against Dafén@nd former
defendantd,.og Logistics, LLC (“Log Logistics”and MontERP Enterpriseldowever,Plaintiff's
remainingSection 3729(a)(1)(G) claim against Defendamés dismissed without prejudice for
failure to sufficiently allege facts under which relief could be gran@mhsequentlyPlaintiff
amended hi€omplaintto supplement his factual allegaticregiarding this cause of actidn the
present motionDefendants move to dismiss Plaintiffemaining clairsin their entirety For the

reasons set forth below, the Court grants Defendants’ motion.
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|. Background

The following allegations are taken frddhaintiff's Amended Complaint and are assumed
as true fothe purposes of this motion to dismiSsnparelis aprivately held corporatigrfounced
in November 2007 by Mr. Rottsecond Am. Complf 12.Simpareldesigns software solutions
for the apparel manufacturing industry andoiisnary asset is its proprietary Enterprise Resource
Planning softwaretlie “ERP Softwaré), which provides atinclusive software soluti@for the
“specific needs of the fashion industrid’ at 1117-19.Both Mr. Roth and Mr. Grilli have held
their respetive offices as Simparel's CTO and CEO since December 20d7.at 1139, 41.
Plaintiff was Simparel’s Chief Financial Officer (“CFQO”) fromecember 2007 to November
2012.1d. at{ 10.

One of Simparel’s firsinvestors,L Capital,is aprivate equity firmthat waspreviously
licensed by the Small Business Administratidhe(“SBA”) as a small business investment
companyld. at 2-3, 52. The SBA provided L Capital with $90,000,000 in funds “through the
purchase and/or guaranty of certain Participating Securitis(16,0000f which L Capital
invested in Simpareld. In exchange for its investment, L Capiteceived Series A Preferred
shares currently representing a 37.88% interest in Simpéatel.

Subsequentlyl, Capital failed to comply with the terms and conditions of its funding from
the SBA. Id. at f71-72.As a resultthe SBA brought aenforcement action against L Capijtal
andthe SBAwasappointed receiver of L Capital for the purpose of marshalling and liquidating

all of L Capital’s assets to satisfy the claims of L Capital’s credittdsat | 72, Ex. A p. 1.

! Plaintiff attaches to his Complaint a Consent Order of Receivership entpriéd @ 2012
in Civil Action No. 00937LAP by the United States District Court for the Southern District of
New York, which finds that L Capital “violated the Small Businesg$tment Act, I5 U.S.C. 661
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According to Plaintiff, as receiver, the SBA is now a stockholder in Simpdreit | 72.
However, under the consent ordgtached as Exhibit A to the ComplaibtCapital itself was not
dissolved, rather the SBA assumed full control and operation of L Capital untildiadgetould
be liquidatedId. atEx. Ap. 5 Thus L Capital’'s shares in Simparel are still hbidL Capital, but
L Capital is controlled by the SBAeed.

Plaintiff alleges that after the SBA took control of L CapiBfendants “conspire[dp
avoid or decrease Simparel's obligation to the SBA as a minority prefghesdholder by
intentionally andknowingly decreasing the value of Simparel and usliegintellectual property
and assets of Simparel for their own beriefd. at{ 4.According to Plaintiff, he obligatiorowed
to the SBAIs accrued dividends of approximately $1,208,000 and $888th@0Dare payable to
the holders of Simparel's Series sdock upon either 1) a declaration by Simparel's board of
directors(the “Board”)or 2) any involuntary or voluntary liquidation, dissolution, or windup of
Simparel?1d. at 1, 29, 96lf these dividends were to ever pay out, they would be distributed to

SBA as receiver for L Capital, and then in turn to L Capital's creditlats.at {197-

et seq, and the regulations promulgated thereunder at 13 C.A.8&7.8et seq’ and appoints the
SBAasreceiver to L CapitalSecond Am. Compl. BEXA p. 1 This Court may consider this exhibit
because “[g]enatly, in ruling on a motion to dismiss, a district court relies on the complaint,
attached exhibits, and matters of public recoghhds v. McCormi¢ls02 F.3d 263, 268 (3d Cir.
2007) (citingPension Benefit Guar. Corp. v. White Consol. Industries, 998 F.2d 1192, 1196
(3d Cir. 1993)).

2 Plaintiff also alleges that Simparel’s obligations include “(i) keepingBbard] informed of
all material matters; (ii) maintaining a duty of loyalty by not conspiring to solicit cussoamet
company employees thmgh other entities; (iii) not using trade secrets to compete against the
company and (iv) not participating in an unauthorized vertical business to the detoiment
[Simparel].” Second Am. Compf. 4.However, in my previouspinion in this matter, | disissed
Plaintiff's claims regarding these obligations, because they are outgidedpe of the FCA’s
definition of obligation-they do not require payment of money or property to the Government.
U.S. ex rel. Petras v. Simparel, Inblo. CIV.A. 132415FLW, 2015 WL 337472, at *6 (D.N.J.
Jan. 26, 2015). | will not reconsider these claims here.
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98,Ex. A. pp. 1-2.Plaintiff alleges that Defendants attempted to avoid or decrease payment of
these dividendshy (1) establishinga competing company which uses Simparel’s proprietary ERP
software without compensating Simparel, potentially depleting Simparsbsinees to the point

that it would be unable to pay the dividen( intentionallywithholdingfinancial information

from the SBA and other shareholdeis prevent them from dissolving the compaaayd(3) failing

to hold requiredBoard meetingandintentionally delaying the appointment of nevembers to

the Boardto prevent the Board from ordering the payment of the dividends or the windog of
companyld. at 15-6,46, 102-103.

In October 2011Mr. Roth formed thecompany Log Logisticsld. at §44. Mr. Roth’s
employment agreement with Simparel allows hinfaion a “vertical company,” or a company
that makes use of th&RP Software, without competing with Simparkl. at 115, 44-46
However, Plaintiff alleges that Log Logistics uses the ERP Softwareaat diompetition with
Simparel, and even services former Simparel custondrat 7744-46. Log Logistics pays
Simparel no royalty fees for the use of the ERP Softwarat {184, 86.Further, Plaintiff alleges
that in violation of hs employment contract with Simpar&ly. Roth negleted to inform the
Board of his plans to form Log Logistickl. at 85. Plaintiff claims that Defendants have
potentially avoided or decreased the payment of any accrued dividends to Senpareds A
stockholdersby diverting customers and fees from Simparel to Log Logidticat 115-6, 46.

In April 2012, when SBA assumed control of L Capitdlasked the two members of
Simparel’'sthreememberBoard who had beepreviously appointed by L Cdgl, to step down.
Id. at 126. The SBA alongwith the other preferred stockholdedsd not appoint replacement
Board members until January 201d8. Consequently, Mr. Grilli was Simparel’s sole Board

member from April 2012 until January 2018. During this period, no Board meetings were held
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in April, July, or October to review Simparel’s quarterly financiadsat 4 73-74. Further, “no
board member candidates were presented, and no financial information was distnilouteal ly

to the SBA.”Id. at 1 74. Indeed, Plaintiff asserts that when financial information was distributed
to other preferred stockholders, Defendants purposefully did not provide the informaii@n to
SBA under the justifications that “if they don't ask, they don't get” and “tiAeiSBot my partner.”

Id. at ] 76. Plaintiff alleges that at the time, the financial condition of Simparel was detiagora
and Defendants purpogeatlid not hold Board meetings amdthheld this information from the
SBA and other shareholders to avoid a forced dissolution of the comgaatf{ 74, 102-103.

On April 15, 2013Plaintiff filed suit against Defendantas well as formedefendanttog
Logistics and MontERP Enterprises, alleging a numbeaates of action under the FCAer
United State¢the “Government’feclined to intervene in Planitiff action Defendantsnoved to
dismiss Plaintiff’s claims for failure to state a alaiwhile Log Logistics and MontERP Enterprises
moved to dismiss for lack of personal jurisdiction. In response to the partieshdmiethe
Governmentfiled a statement of interesteeking to clarify its positioan the2009 amendments
to the FCA, but taking no position on the merit$tdintiff's claims or the motions. On January
1, 2015, the Coudismissed with prejudice Plaintiff's claims against Log Logistics and MontERP
Enterprises. Additionally, the Court dismissed with prejudRRrintiff's claims against
Defendants, excephereverse false claims cause of action. The Court explained that Plaintiff had
failed to allege an obligation to pay money or property t@ineernmentand therefore dismissed
Plaintiff's reverse false claimsause of action without prejudice. On February 20, 2PBIbntiff
moved to reopen the case to file a Second Amended Complaint, alleging that Simgarel wa
obligatedto pay accrued dividends to the SBA. Defendants did not respond or dpeosaion

to reopen, and accordingly, the Court reopened the case and gave Plauaifbléle the Second
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Amended Complaint. Defendants now move to disrRiEsntiff's remaining claims in their
entirety.
[I. Standard of Review

When reviewing a motion to dismiss on the pleadings, courts “accept all fdtegatians
as true, construe the complaint in the light most favorable to the plaintiff, amthohetevhether,
under any reasonable reading of the complaint, the plaintiffbraentitled to relief.Phillips v.
Cnty. of Allegheny515 F.3d 224, 233 (3d Cir. 200@)itation andinternal quotationsomitted).
The factual allegations set forth in a complaint “must be enough to raise a rigitftalvove the
speculative level.Bell Atlantic Corp. v. Twomblg50 U.S.544, 5% (2007) As theThird Circuit
summarized? stating ... [a] claim requires a complaint with enough factual matter (taken as true)
to suggest’ the required element. This ‘does not impose a probability requirentenpkstading
stage,” but instead ‘simply calls for enough facts to raise a rablsoaexpectabin that discovery
will reveal evidence of the necessary elemeRtillips, 515 F.3dat 234 (quotingTwombly 550
U.S. at 55%; see alsaCovington v. Int'l Ass'n of Approved Basketball Officidls) F.3d 114, 118
(3d Cir. 2013) (“[A] claimant does not have to set out in detail the facts upon which lsehizmse
claim. The pleading standard is not akin to a probability requirement; to survive a naotion t
dismiss, a complaint merely has to state a plausible claim for relief.” (citation terdain
guotations omitted)).

However, the Third Circuit haslsodetermined that “FCA claims must be pleaded with
particularity in accordance with Fed. R. Civ. P. 9(lt).5. ex rel. Schmidt v. Zimmer, In886
F.3d 235, 242 M (3d Cir. 2004)citing United States ex rel. LaCorte v. SmithKline Beecham
Clinical Labs., Inc. 149 F.3d 227, 234 (3d Cir.1998)Jo satisfy this heightened pleading

standard, a plaintiff must state the circumstances of his alleged cause fvattidsufficient
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particularity to place the defendant on notice of the ‘precise misconduct withn Whiis]
charged.”Frederico v. Home Deppb07 F.3d 188, 200 (3d Cir.2007) (quotibgm v. Bank of
Americg 361 F.3d 217, 22324 (3d Cir.204)). Specifically, the plaintiff must plead or allege the
“date, time and place of the alleged fraud or otherwise inject precision or some enefsur
substantiation into a fraud allegatiofedericg 507 F.3 at 20(Qciting Lum 361 F.3d at 224)
Indeed, the Third Circuit has advised that, at a minimum, Rule 9(b) requires a plaiatiége
the “essential factual lshkground that would accomparthe first paragraph of any newspaper
story'—that is, the ‘who, what, when, where and how’ of therng¢s at issue.In re Suprema
Specialties, Inc. Sec. Litigt38 F.3d 256, 27877 (3d Cir. 2006) (quotinig re Rockefeller Center
Prop. Sec. Litig.311 F.3d 198, 216 (3d Cir.2002)).

Moreover “the tenet that a court must accept as true all of the @begacontained in a
complaint is inapplicable to legal conclusion&shcroft v. Igbal,556 U.S. 662, 678 (2009).
Therefore, “a court considering a motion to dismiss can choose to begin by idgnpigadings
that, because they are no more than conclusions, are not entitled to the assumption lof.&tuth.”
679. Ultimately, “a complaint must do more than allege the plaintiff's entitlement to relief. A
complaint has to ‘show’ such an entitlement with its fadtswler v. PMC Shadysidé&78 F.3d
203, 211 (3d Cir. 2009Additionally, in evaluating the sufficiency of the pleadipaslistrict court
“may not consider matters extraneous to the pleadingalthough a] limited exception exists for
documents that are integral to or explicitly relied upon in the compl&hPa. Allegheny Health
Sys., Inc. v. UPMG527 F.3d 85, 917.6 (3d Cir. 2010) quotingBurlington, 114 F.3d at 14296

(internal quotationsmitted).



1. Analysis

“The primary purpose of the FCA ‘is to indemnify the governmémbugh its
restitutionary penalty provisionsgainst losses caused by a defendant's fraudited States ex
rel. Wilkins v. United Health Grp659 F.3d295, 304(3d Cir. 2011)quotingMikes v. Straus274
F.3d 687, 696 (2d Cir.2001)n May 20, 2009, Congress substantially amended the w@tAthe
passage of thEraud Enforcement Recovery Act of 2009e(‘FERA”). Pub. L. No. 111-21, 123
Stat. 1617 (2009Wilkins, 659 F.3cat 303.These amendments to the FCA apply only to conduct
arising after the date of enactmenttioé FERA, with few exceptionsPub. L.111-21,123 Stat
1617 (2009) 8(f), 31 U.S.C.8§3729 note. Becaudelaintiff alleges violations of thECA that
occurred after the passage of HERA, see generall\secondAm. Compl, | will analyze his
claims entirely under the revised FCA.

Section 3729(a)(1)(&Xf the FCAimposes liability on any person who

knowingly makes, uses, or causes to be madesend, a false record or statement

material to an obligation to pay or transmit money or property to the Government,

or knowingly conceals or knowingly and improperly avoids or decreases an

obligation to pay or transmit money or property to the Government.
31 U.S.C.83729(a)(1)(G)Section 3729(41)(G) is known as the “reverse false claims” section
of the FCA, because it targetsdafendant’s “fraudulent effort to reduce a liability owed to the
government rather than to get a false or fraudulent claim allowed or pPa&l.ex rel. Atkinson v.
PA. Shipbuilding C9.473 F.3d 506, 514 12 (3d Cir. 2007)see alsd. REP. 11110, at 13-14
(2009)

Plaintiff's claims do not involve a false statemenstead he focusson the second half

of Section 3729(a)(1)(G) imlleging that Defendantknowingly and improperly avoat or

decreasedn obligation to pay money to the Governmémdeed, he FCA does not require that a



defendantmake a false statemett the Government, ratheit is enough that a defendant
knowingly and improperly avoided or decreaaadbligationto pay the GovernmereeS. REP.
111-10,at 14 (2009) see alsdJ.S. ex rel. Yannacopoulos v. Gen. Dynanté2 F.3d 818, 835
(7th Cir. 2011) To bring a claim under this portion of Section 3729(a)(1)@plaintiff must
allege tha(1) there is an obligation to pay transmitmoney or property?2) to the Government,
which the defenaint (3) knowingly and improperly(4) avoided or decreased®l U.S.C.
§3729(a)(1)(G).

Here, Plaintiff alleges that the accrued dividends ow&iparel’sSeries A shareholders,
upon triggering payout conditions, is an obligation to pay money to the Government (thé SBA).
Plaintiff further alleges that Defendants have avoided or prevented the paybesefaccrued
dividends by (1) establishing a competing company which usesa®&iigp proprietary ERP
software without compensating Simparel, potentially depleting Simparsbsinees to the point
that it would be unable to pay the dividends; (2) intentionally withholding financial inflarmat
from the SBA and other shareholders to prevent them from dissolving the coamgkimyggering
payout of the dividends; and (3) failing to hold required Board meetings and intentabelalng
the appointment of new members to the Board to prevent the Board from ordempagtient of
the dividends or the windup of the company, triggering the payout of the dividendsponse,

Defendants contend that Plaintiff has not sufficiently alleged that an tdatigander the meaning

3 Defendantsargue thathe SBA, in its role as receiver for L Capitialacting only on behalf
of L Capitaland therefore any obligation that Defendants may have to theaSBAshareholder
is an obligation to L Capitahot an obligation to the Governmehtowever, | need not analyze
whether the obligation to pay accrued dends to the SBA, acting as receiver for L Capital,
constitutes an obligation to pay money to the Government, because, as discussedalavif's
claims do not survive this motion to dismiss on other grounds.
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of the FCA, was owed to the Government. Mwer, Defendants assert theaten assuming the
accrued dividends constitute an obligation under the F&Z&ntiff has not sufficiently alleged
thatDefendants avoided or decreasieid obligation.

a. Obligation

Before 2009, the FCA did not include a definition of the term “obligation.” 31 U .S.C.
8 3729(b)(3)In the absence of an explicit definition, a number of couetd thatan obligation
was too “contingent” to satisfy a reverse false claim action “without prooftteatefendant made
a false record or statement atime that the defendant owed to the government an obligation
sufficiently certain to give rise to an action of debt at common lam’ Textile Mfrs. Inst., Inc.
v. The Ltd., Inc.190 F.3d 729, 73(6th Cir. 1999)see alsdJ.S. ex rel. Bahrani v. Conagra, Inc.
465 F.3d 11891202(10th Cir. 2006) (Although a[8 3729(aj1)(G)] ‘obligation’ need not be for
a precise amount in order to be actionable . . . the obligation must arise from a sourcelgrtepe
of ‘the allegedly fraudulent acts taken to avoid’ ifCitation omitted)) U.S. ex rel. Bain v. Ga.
Gulf Corp.,386 F.3d 648, 657-58 (5th Cir.20q%he reverse false claims act does not extend to
the potential or contingent obligations to pay the government fines or penalties whiamohave
beenlevied or assessddnd as to which no formal proceedings to do so have been instifuted)
United States v. Q Int'l Courier, Inc., 131 F.3d 770, (@8 Cir. 1997) (“The obligation cannot
be merely a potential liability: instead, in order to be subject to the penalties l6dlge Claims
Act, a defendant must have had a present duty to pay money or property tlhia¢ated by a
statute, regulation, contract, judgment, or acknowledgment of indebtedness.”).

In response tgourts’exclusion of contingent obligations from the definition of obligation
under the FCACongress explicitly definetbbligation” in the FERA amendment and attempted

to expand that definition to include contingent obligations. S. RER1Q14t 14 (2009)As a
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result, the FCA novexplicitly definesanobligationas“an established duty, whether or not fixed,
arising from an express or implied contractual, gragtantee, or licensdicensee relationship,
from a feebased owsimilar relationship, from statute or regulation, or from the retention of any
ovempayment.” 31 U.S.C. 3729(b)(3)he legislative comments to the FERA explain that the new
definition of obligation is intended to includeontingent, noffixed obligations”which may
“[arise] across the spectrum of possibilities from the fixed amount debt obligation where a
particulars are defined to the instance where there is a relationship betweendhe@otv and a
person that results in a duty to pay the Government money, whether or not the amountyetved is
fixed.” S. REP. 11110, at 14 (2009) (citation and internal quotations omittedhdeed, the
Governmentin its Statement of Interest, cites to these legislative comments in asserting that the
revised FCA reaclse contingent obligationsNevertheless,however, whether the FERA
amendments have expanded the scope of the reverse false claims section to inclugientontin
obligations has not beeraddressedby any courts See e.g.U.S. ex rel. Customs Fraud
Investigations, LLC v. Victaulic Ca86 ITRD 697 (E.D. Pa. 2014).S. ex rel. Boise v. Cephalon,
Inc., No. CIV.A. 08287,2015 WL 4461793, at *1 b (E.D. Pa. July 21, 2015Regardless, | need
not reach this issue here, because even if a showing of contingent obligation ,stHéces
obligations alleged by Plaintiff are too speculatweise tothe level of contingent obligations.
Here,Plaintiff asserts that the alleged accrued dividends ow#tetSBA as a preferred
stockholder, payableupon either 1) declaration by tlB®ardor 2) an involuntary or voluntary
liquidation and wind up of the company, constitute an obligation under the meaning of the FCA.
Defendantsto the contraryargue thapayment of the accrued dividends is too speculativie
considered a contingebligation. As Defendarg pointout, Plaintiff has not alleged th#te

Boarddeclared or planned to declare the payment of the accrued dividends. Additionailyff Plai
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has not alleged that Simpatels entered into voluntary or involuntary liquidation, dissolution or
wind up orthatany sut: events were or atéely to occur.Under the facts alleged by Plaintiff, it
is entirelypossible that the triggering events for payment of the accrued dividends magoraee

to passDefendants argue that even assunsimgtingent obligations qualify as a foundation for a
reverse false claim, because the duty to pay the dividends may nevet &iset a contingent
obligation, but rather a purely speculative obligation.

Typically, before the passage of the FERA amendmeates finding a@ntingent
obligations involved obligations “arising from ciVv and criminal penalties that impose monetary
fines after a finding of wrongdoing. . such as the imposition of a civil penalty for an antitrust
violation.” SeeAm. Textile Mfr5.190 F.3dat 738 (ines for mismarking imported textiles were
not obligations under the FCA¥ee alsdBain, 386 F.3dat 657-58(no obligation existed at the
time that chemical manufactureubmittedfalsified emissions records to the Environmental
Protection Agency Q Int'l, 131 F.3dat 773 (8th Cir. 1997) (defendant did not owe obligation
under the FCA to pay fullnited Stateslomestic postagetes for lettershat it diverted through
Barbado} In these cases, no fee was owed to the Government at the time the defendant made a
false statment to the Government, but the act afkimg thefalsestatemenitself couldpotentially
result infines or penalties if the Government chose to prosecute the defer@keBahrani 465
F.3dat1195 (citingBain, 386 F.3dat657;Am. Textile Mfrs.190F.3d at 738Q Int'l, 131 F.3d at
773;U.S. ex rel Huangyan Imp. & Exp. Corp. v. Nature's Farm Products, 3. F. Supp. 2d
993, 1000 (N.D. Cal. 200p)

Indeed, the Tenth Circuit highlighted this distinctioBahrani a case where an exporter
wasaccused of violating theeverse false claims sectionfe€CA by falsifying export certificates.

Bahrani 465 F.3dat 1192-4.The Bahrani court found that no FCA obligation existe$-a-vis
12



any fines that the Government might levy against defendantd$dyifag the export certificates,
because the fines were not an existing duty to the pay the government amehibdifalse
statements were mad&ahrani 465 F.3d at 12QHowever, théBahranicourt did find that a FCA
obligation existed where the exporter should have paid a fee to obtain updated exposateert
from the United States Department of Agriculture, but instead falsifiedettiéicatesto avoid
thisfee.Bahrani, 465 F.3cat 120203. TheBahranicourt explained that these facts werféedent
from those before thémerican Textile Manufacturersand Q International courts, because
defendants were falsifying documents in an attempt to avoid a debt to the Govahanaineady
existed Bahrani 465 F.3cat 1202-03.

The legislative comments to the FERA amendmetdsfy that the new definition of
obligation isspecificallyintended to capture facts like thoseAimericanTextile Manufacturers
whereimportersmismarked the country of origin of their produtdsconcal illegal goods and
avoid paying customs duties. S. REP. 10124 n.10, 2009 see alscAm. Textile Mfrs190 F.3d
at 73132.However, unlikeAmericanTextile Manufacturershere, the alleged obligation doest
involve the assessment of fines goehalties by the Governme®ee Am. Textile Mfrd90 F.3d
at 73132. Instead the alleged obligation arises from a contractual duty that may never manifest.
Plaintiff has not alleged that the Board @eel,or everplanned to declare the paymenttioé
accrued dividendsi-urthermore Plaintiff has not indicated th&imparel was ever at risk of
undergoing liquidation or a windupdeed, Plaintiff hasimply failed to allege that more likely
than not, Simparel will be required to pay out the accrued dividémdsntrast, under the facts
allegedin AmericanTextile Manufacturershad the Government pursuéd prosecutionthe
defendants would certainly have been subject to numerous fines for impodgal dlbods and

mislabeling theiproductsld. Plaintiff, here, hasllegednothing to support the contention that the
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revised definition of obligation under the FCA was intended to inahdd@ly speculativeduties
to pay the Governmentherefore, even assuming that the reverse false claims section of the FCA
includes contingent obligationthe Court finds thathe obligation alleged by Plaintiffi.e. the
payment of the accrued dividends too speculativeto be considered an obligatiovithin the
meaningof the FCA

b. Preventing or Avoiding Payment of an Obligation

Additionally, Defendants argue thaten assuming payment of the accrued dividends is an
obligation under the meaning of the FGAaintiff has notsufficiently allegedthat Defendants’
actions have prevented or decreased the payment of this obligation. Althoughue aunation
to dismissgenerally glaintiff need not “set out in detail the faetpon which he bases his claim,
he must at the very least state “a plausible claim for rel@fvington,710 F.3dat 118.To bring
a claim under the FCAheelements of the cause of action must be pleaded with particularity in
accordance with Fed. R. Civ. P. 9@mmer 386 F.3cat242 n.9 (citing SmithKling 149 F.3d at
234). Here, Plaintiff sets out in detail the actions Defendants tadkich allegedly avoided or
decrease@imparel’sobligation topayaccrued divideds to the Series A shareholders. However,
Plaintiff has not properly allegetthat Defendantsactions haverevened or decrease payment
of this obligation, or thaDefendants actions were &en likely to do so Indeed, Plaintiff's
allegations that Defendarttave prevented or decreased the payment of the accrued dividends are
too speculative to survive a motion to dismag] particularlythe heightened pleading standard
under Rule 9(b).

Plaintiff assets three mairallegationsas to how Defendants have prevented or decreased
the payout of the accrued dividends: (1) using Simparel's proprietary software witnong

royalties could potentially deplete Simparel’s resources to the point thaild e unable to pay
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the dividends; (2) withholding financial information from SBA and other sharehgidevented
them from placing the company into involuntary windup; and (3) failing to hold requoaciB
meetings and intentionally delaying the appointment of new memb#rs Roardprevented the
Board from ordering the payment of the dividends or the voluntary windup of contpangyver,
under all three theories of liabilityPlaintiff does not actually allege that Defendants’ actions
preventedSimparel from beingble tofully pay the accrued dividends. Rather, Plaintiff only
alleges that Defendants’ actiomgre intended to avoid payment of the dividendad merely
speculates that these actions may Heackthis effect.

First, Plaintiff alleges that Mr. Roth formed a competing company, misapdexpria
Simparel’s proprietary software, and is currently in the process of lootingaghby siphoning
off customers and busines¥aintiff claims that this could prevent oralease the payout of the
dividends becausdtthe only way for the SBA to recoup the $4,016,000 million dollars invested
is for Simparel to grow and prosper now that SBARsederred shareholder.” Second Am. Compl.
1 6. However, at no point does Plaintiff allege that Mr. Roth has siphoned off so much ealue fr
Simparel that the company is no longer capable of paying the full value of thecdovidends,
if the dividends ever came due. Indeed, Plaintiff has not even alleged that Simpanrenigycur
incapable of paying the full dividend amouktoreover, &hough Plaintiffattaches Simparel's
September 302012 financial statement as Exhibit B to his Complaitite total assets of
$3,144,783minus the total liabilities of only$490,841listed on thisstatement appear to be
sufficient to cover paymenif accrueddividends of$1,208,000 and $888,008eeSecond Am.
Compl. Ex.B p 1. Therefore, under the facts alleged by PlainbBéfendants’ actitiesappear to

have noeffected Simparés ability to pay the accrued dividends.
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Second, Plaintiff alleges that Defendants withheld financial informatiomtiie SBA and
other shareholders, to prevent them from discovering the nature of Simparetisradie
financials and declaring dissolutionof the company. However, Plaintiff has not specifically
alleged that had Simparel’s shareholders knthertrue nature of Simaprel’s finances, they would
have dissolved the comparyoreover Plaintiff has not even alleged facts that would lead the
Court tofind that this would be a likely reaction from the sharehold®esntiff merelyspeculate
that the SBA and other shareholders would declare an involuntary dissdidtien were aware
of the negative financial informatioindeed the speculative nature d?laintiff's allegationsis
evidencedoy the fact that althougtine Complaint ismow publiclyavailableto all of Simparel’s
shareholdershese shareholded® not appear to have made moves to dissolvep&eah as the
company is still a party to thigtigation. Because Plaintiff has not plausibly alleged that the
shareholders would have dissolved Simparel if Defendants had not witidgdtve financial
information, Plaintiff cannot claim that these actions preaeat decreased the paymenttbé
accrued dividends.

Third, Plaintiff alleges that during the period of April 2012 through January 2013,
Defendants failed to hold required Board meetings and intentionallyedilas appointment of
new members to the BoarBlaintiff further claims that because the Boaaong with the two
missing Board membersould have declared the payment of the accrued dividends or dissolved
Simpare] these actionprevented or decreased the payment of the accrued dividends. However,
as with the actions of the shareholders above, Plaintiff fails to allege thétds® Board meetings
occurred or had these Board members been appointed, they actually would hadloedegout
of the dividends. Moreover, Plaintiff does not detail with any specificity howermizints delayed

the appointment of the new Board members. Indeed, under the facts alleged by, RtearSiBA
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and the other preferred shareholdgppearto have had the sole authority to appoint new Board
members, not Defendants. Because Plaintiff has not alleged any facts undteDefendants’
failure to hold Board meetings tine delay in appointing Board members actually effected the
payout of Simparel's accrued dividends, these facts dstatat a clainunder the FCA.

V. Conclusion

Defendand’ motion to dismiss is granted.

Datad: November 19, 2015

/s/ Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge

4 Defendants also argue that Plaintiff does not sufficiently allege that Detsha@wingly
violated the FCA, but | need not analyze this issue here, as Plhatifiled to plausibly allege
that Plaintiff's actions had any effect on the payment of an obligation to the Gar@rnm
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