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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MICHAEL TUCKER, Civil Action No. 13-2908 (FLW)
Plaintiff,

V. OPINION
CHARLESWARREN, JR., et al.,

Defendants.

Wolfson, United States District Judge:

Petitioner, MichaeTucker(“Tucker or “Petitioner”), filed the instarpetition for habeas
corpusrelief pursuant to 28 U.S.C. § 2254llowing a lengthy appeal and pesinviction relief
process in the New Jersey state courts. Herelaims inter alia, that his constitutional rights
were violated when thprosecutor at his trial comparadstatementie (Tuckel) made before he
was read hipirandal rights, with statemesthe made after he was given that warnifigr the
reasons set forth below, this Court conelsithat the New Jersey state courts’ rejectighistind
his other claims was not contrary to, or an unreasonable applicatibmitdd States Supreme
Courtlaw. Nor was it based on unreasonable determinations of the Aaxtsrdingly, his tition

for habeas religk denied.

BACKGROUND
Petitioner was convicted in New Jersey state coufirsttdegreefelony murder first-
degree armed robbery, and secaolegreepossession of a weapon for unlawful purposdisn

connection with theobbery andtabbing death of his mother. The facts underlying his conviction

! Miranda v. Arizona384 U.S. 436 (1966).
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are concisely stated by the New Jer&ipreme Court, ints decision affirmingPetitioner’s
convictionon direct review

On June 11, 2000, defendant Michael Tucker, callet-B and
repoted that he had returned home to discover his mother's dead
body. The Piscataway police responded to the home and found the
lifeless body of Mary Tucker. Patrolman James Richards inspected
the house and found no evidence of a struggle or forced entry.

Richards questioned both defendant and his girlfriend, Tracy
Stepney, who also was present. Defendant stated that he last saw his
mother two days earlier on Friday, June 9, 2000. Defendant drove
his mother home from the grocery store and then left to spend th
weekend with Stepney in Plainfield. On Saturday, he and Stepney
went to New York City for the day. On Sunday afternoon, they
returned to his mother's home and found her lifeless body.
Defendant claimed he also found the back door unlocked. In a
separateinterview, Stepney provided a similar account, also
mentioned that the back door was unlocked.

The police transported defendant to police headquarters where they
administeredMliranda warnings. At some point, the police arrested
defendant on unrelated outstanding warrants. The record does not
reveal whether he was arrested before or after he was given Miranda
warnings and agreed to speak to the police. However, he reiterated
that he Iat saw his mother on Friday following their trip to the
grocery store. Defendant did not mention that he had taken his
mother to the bank in either of his statements.

Meanwhile, the police investigation revealed the victim's purse in a
bedroom closet containing $747 in cash and a checkbook with the
last entry made out to cash in the amount of $3000. The police
learned that the victim cashed a check at the United National Bank
in Plainfield on Friday, June 9, and that she received thirty $100
bills.

In a £cond interview of defendant at police headquarters, the police
again informed defendant of his Miranda rights and interviewed
him. On that occasion, defendant acknowledged that he had taken
his mother to the bank, but claimed that he waited for her icathe
Defendant explained that the $520 in his pocket was money he
earned repairing cars. He displayed five $100 bills and one $20 bill.

The police later obtained a bank surveillance tape that showed the
victim entering the bank at approximately 9:25 aamJune 9, 2000.
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The tape also revealed that defendant was present and stood behind
his mother as she spoke to the bank teller. He wore denim shorts that
the police later discovered in Stepney's apartment. Blood tests
conducted on stains found on the $toevealed that some of the
blood was the wtim's, some was defendant’s, and some was of an
unknown third person.

State v. Tuckerl90 N.J. 183, 185-86 (2007) (footnote omitted).

After a trial before a jury, as noted above, Tucker was convictensefiégree felony
murder, N.J.S.A. 2C:1B(a)(3); firstdegree armed robbery, N.J.S.A. 2G:15and second
degree possession of a weapon for unlawful purposes, N.J.S.A. 2(€B%He was also charged
with first-degree murdemN.J.S.A. 2C:1%3a(1)(2) but the jury could not reach a verdict on that
count Following his conviction, Tucker was sentenced in 2003 taumulativeterm of life
imprisonment with thirty years of parole ineligibility

Tucker then filed an appeal, and spent the next six years winding his way throdgbdhe
appeal process. On December 29, 2005, the New Jersey Appellate Division rekersed
conviction and remanded for a new trial diranda grounds, holding that the dticourt erred in
allowing the prosecutor to comment dacker’s postMiranda statementshat omitted reference
to his visit to the bank with his mother on the day of her mur8eeState v. TuckeNo. A-4772-
03T4, 2005 WL 3543180, a7*8 (N.J. Super. Ct. App. Div. Dec. 29, 2008y’d, 190 N.J. 183
(2007). The state court further hinged its reversal on the prosesutefiérence to aotential
motive for the robbery-that Tucker had an outstanding medical bill for $1,594 that he planned to
use the $3,000 in cash from the bank visit to pay &df. The court found that this reference
impermissibly suggested that the jury could base guilt on Tucker's imposdritatus Because

the state court was invalidating the conviction, it did notesklall of Tucker’'s arguments in that

appeal.ld. at *8.



Two years later, in 200Mé New Jersey Supreme Court granted certification, reversed the
Appellate Division, and raanded the case for further proceeding§eeState v. Tuckerl90 N.J.

183 (2007). The New Jersey Supreme Court disagreed with bibtbagpellate cours rulings,
holding instead that Tuckerliranda rights were not violated and that evidence of his medical
debt and status as unemployed did not violate any legal righat 19091. The Court vacated
the appellateourt’sruling, and remanded for further proceedings.

On remand, another two years later in 2009, the Appellate Division adiifasseer’s
remainingarguments This time, the state coureld that his conviction and sentence were valid.
SeeState v. TuckeMNo. A-4772-034, 2009 WL 614527, at *4 (N.J. Super. Ct. App. Div. Mar.
12, 2009).

Once the direct appeal process concluded, Tucker sought fuelnefr via a post-
conviction relief(PCR)applicationin the state coust He filed his application for PCR in 2010
before the state trial caur The trial court denied him both an evidentiary hearing and any
substantive reliefSeeTranscript (“Tr.”) dated July 23, 2010, ECF No. 15-3 (denying request for
evidentiary hearing)State v. TuckemNo. A-240510T3, 2012 WL 1382223, at *@(N.J. Super.

Ct. App. Div. Apr. 23, 2012{discussing trial court’s ruling on PCRT.he Appellate Division-
now reviewing this case for the third timaffirmed the trial court'denial of PCRn a 2012
decision. SeeTucker 2012 WL 1382223, at *6. Tucker sought certification from the New Jersey
Supreme Court, which was denied on November 9, 28&8State v. TuckeR12 N.J. 4592012).

Several months thereafter, on May 6, 2013, Tucker filedhitial Petition in this Courand, on



June 18, 2013, an Amended PetitioHe seeks habeas relief on six grounds, described below.

Respondents have filed an Answer, and the matter is now ripe for dispdsition.

. STANDARD OF REVIEW

Section 2254(aallows federal habea®urtsto entertain onlghoseclaims alleging that a
person is in state custody “in violation of the Constitution or laws or treatikse btfrtited States.”
28 U.S.C. § 2254(a)Petitioner has the burden of establishing each claim in the petimmEley
v. Erickson 712 F.3d 837, 846 (3d CR013). Under 28 U.S.C. § 2254, as amended by the-Anti
Terrorism and Effective Death Penalty Act, 28 U.S.C. § 2244 (“AEDPA”"), federakdourabeas
corpus cases must give considerable deference to determinations of theattanel tappellate
courts. See Renico v. Les59 U.S. 766, 772 (2010).

Where a st court adjudicated petitioner’s federal claim on the méuatsederalcourt
“has no authority to issue the writ of habeas corpus unless the [statesa]eaition ‘was contrary
to, or involved an unreasonable application of, clearly established Federal Laverasrat by
the Supeme Court of the United Statesy ‘was based on an unreasonable determination of the

facts in light of the evidence preseniadhe State court proceedingParker v. Matthew;s132

2 The Court notes that Respondent’s Answer was not initially filed on the Court’stdocke

along with the exhibits to its AnswerSeeECF Nos. 1618. However, it is apparent from
Petitioner’s reply, filed within 45 days of the filing of the exhibits, thatdueived a copy of the
Answer. SeePet’s Traverse, ECF No. 19, p. 10 (responding to argument made “at page 11 of the
Answer”). The Answer was subsequently filed on the Court’s do&etAnswer, ECF No. 20.

3 “For the purposes of Section 2254(d)Jam has been ‘adjudicated on the merits in State
court proceedingsvhen a state court has made a decision that 1) finally resolves the claim, and
2) resolves th[at] claim on the basis of its substance, rather than on a procedunel, grotind.”

Shots v. Wetzel724 F.3d 364, 375 (3d CR013) (citation and internal quotation marks omitted).
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S.Ct. 2148, 2151 (2012) (quoting 28 U.S.C. § 225%(@he petitioner carries the burden of proof,
and review under 8§ 2254(d) is limited to the record that was before the state couljuiiabd
the claim on the meritsSee Harrington v. Richted31 S.Ct. 770, 785 (2011).

A court begins the analysis under § 2254(d)(1) by determining the relevant law clearl
established by the Supreme Cou®ee Yarborough v. Alvaradé41 U.S. 652, 660 (2d).
“[C]learly established law for purposes of § 2254(d)(1) includes only the ho]diaggposed to
the dicta, of tfhe Supreme Court's] decisions,” as of the time of the relevartaigteecision.
White v. Woodall134 S.Ct. 1697, 1702 (2014) (quuiwilliams v. Tayloy 529 U.S. 362, 412
(2000)). A decision is “contrary to” a Supreme Court holding within 28 U.S.C. § 2254(d) (1) if
the state court “contradicts the governing Iest forth in [the Supreme Cois}’'cases” or if it
“confronts a set of facts that are materially indistinguishable from igide®f th[e Supreme]
Court and nevertheless arrives at a [different] resil¥illiams 529 U.S. at 40506. Under the

“‘unreasonable application’ clause of $22d)(1), a federal habeas court may grant the writ if the

4 Section 2254(d) reads as tolis:

(d) An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State stoalttnot
be granted with respect to any claim that was adjudicated on the
merits in State court proceedings unless the adjudicafidheo
claim-

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence preseinté¢ie
State court proceeding.

28 U.S.C. § 2254(d).



state court identifies the correct governing legal principle from th[e Bwgr€ourt's decisions
but unreasonably applies that principle to the facts of the prisoner'sicasg29 U.S. at 413.

Where a petitioner seeks habeas relief, pursuant to 8 2254(d)(2), on the basis of an
erroneous factual determination of the state court, two provisions of the AEDPsSarigeapply.
First, AEDPA provides that “a determination of a factual issue made by a Stateslzail be
presumed to be correct [and] [t]he applicant shall have the burden of rebutting theppicasom
correctness by clear and convincing eviden@9’U.S.C. 8§ 2254(e)(1yee Mille~El v. Dretke
545 U.S. 231, 240 (2005). Second, AEDPA precludes habeas relief unless the adjudication of the
claim “resulted in a decision that was based on an unreasonable determination ¢$ tinditdu

of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(2).

1. DISCUSSION

As noted aboveRetitioner raisesix grounds for habeaglref in his Amended Petition. In
Ground One, hassertdhat he was “deprived of a fair trial as a result of the State’s improper
reference to [his] employment stat@sit the time of the nmder. Am. Pet., ECF No. 4 at 6.
Drawingin part on the right to remain silent establishedmanda, Petitioner asserts, Bround
Two, thathe was “denied a fair trial as the result of the State’s improper referencestedBetf's
pre-arrest silence.ld. at 7.

The remainingfour grounds all sound in ineffective assistance of counsel. In Ground
Three, Petitioner asserts that his appellate counsel failed to challengeltbeutt’s decision to

allow in testimony about a drug purchase that he made the day after the.nfoeéeid at 9.

5 To improve readability, the Court has altered the capitalization of the quotibonghe

Petition



Ground Four attacks Petitioner’s trial counsel for failing to present the “exenygastimony” of
witnesses Yajaira Taylor and Lawrence Shallo, anébibing to present evidence that he (Tucker)
had found $3500 in $100 bills in his mother’s home after the muiSee. idat 10. In Ground
Five, Petitioner asserts that his trial counsel errddiling to present evidence that he did not Kill
his mother to obtain mondyecause he was unemployed and hadustanding medical bill but,
rather, that he was unemployed due to a medical condiBea.idat 11 Finally, in Ground Six,
Petitioner assertwhat is, in essence, a cumulative error claim. He asbatis trial counsel
failed to present exculpatory evidence; his appellate counsel failed to chaltengdmission of
drug evidence on appeahd fiiled to sufficiently arguagainst harmless erroand thatboth
counselfailed to show that he was prejudiced by the lack of exculpatory evid&seidat 13
14. The Court addresses these arguments in turn.

A. Employment Status Ground

This ground—thatthe State’s prosecutor improperly referred toumsmployed status—
clearly lackslegal merit. Petitionerrelies on New Jersey state ldwlding it “improper and
injurious” for a prosecutor toefer to, orintroduce evidencef, a defendant’Simpecuniosity,”
i.e., depressed economic stafer the purpose of arguing that the “defendant had no apparent
means of income and hence was likely to commit a crime for dollar gataté v. Mathis47 N.J.
455, 472 (19669uoted in State v. PattersatB5 N.J.Super. 498, 510 (App. Div. 2013)though
the Appellate Division was initially persuaded by this argumentdirect review, following
remand from the New Jersey Supreme GauréjectedTucker’s challenge

According to theappellatecourt’s findings, &thetrial, Tucker's employment status and
medical debt was referenced several timese frosecutoarguedin his opening statemetttat

Tucker committed the robbery in order to pay his medical débtker 2005 WL 614527, at *5.



During thetrial, the prosecution introduced evidence of the $1,594 medical debt itdelfin
addition,the prosecution introduced testimony, through Tucksster thathe wasnot employed
full-time but only occasionally workesh carsand to the extent he earned money from that work,
“he didn't make very much." Tucker 2009 WL 614527, at *2. Lastly, in his summation, the
prosecutor referred to theedicaldebtand Tucker's unemployed statas proof of Tucker’s
motivefor the murder and robberylucker 2009 WL 614527, at *6.
While the Appellate Division found some of the prosecutor’s references to tmeldefs
impoverished status troubling, thppellatecourt rejecéd the notion that this evidence affected
the jury’s verdict:
The proofs against defendant, independent of the impecuniosity
evidence, however, are awhelming in light of the Cour$
determination that defendastinitial statements to police were
admissible. The proofs now include: his failure to mention the bank
visit when first interviewed, a film of him standing behind his
mother while she withdrew $3000 in $100 bills, her bloodstains on
the shorts he is wearing on the surveillance tape despite his
assertions that he did not discover her corpse until two dagys lat
while wearing different clothing, and his possession of five $100
bills.

Tucker 2009 WL 614527, at *2. Therefore, the court concluded that any error was harahless.

at *3.

As Respondents correctly arguetheir Answey federal habeas relief liemly for errors
in federal, not state, lanEstelle v. McGuirg502 U.S. 62, 668 (1991)(“[I]t is not the province
of a federal habeas court to reexamine statet determinations on stai@v questions.”)Glenn
v. Wyndey 743 F.3d 402, 407 (3d Cirgert. denied sub nom. Glenn v. Wal§B84 S.Ct. 2700
(2014). Even in his traverse, after being placed on notice of this argument in Respondents’

Answer, Petitionercites solely to state law in support of his argumesegePet’s Traverse, ECF

No. 19 at 5. He has not pointed to any United States Supreme Court case law holcdéfeytrate
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to a defendant’'s economic status amounts to a constitutional violagaiordingly, Petitioner
has not demonstrated that the statett®uwling was contrary to federal la@and his request for
habeas reliebn Ground One is denied.

B. Miranda Silence Ground

Tucker’s challenge to the state couMgandarulingsrequires a more tdepth analysis.
Simply put, Tucker argues thlais constiutionalrights wereviolated wherthe trial court allowed
in evidence andallowed the prosecutor to refer to, Tucker’s omission of his visit to the bank with
his mother in his first two statements to the politke last reasoned state court opinionradsing
this issue is the New Jersey Supreme Court’s decisiatirect review.

Recallthe New Jersey Supreme Court’s factual findings tfégr Tucker called-9-1 to
report finding his mother’s body, he was questioned by polleeker 190 N.J. ail85 He was
subsequentlyaken into custody in connection with outstanding wasagainst himld. While
in custody, he gavaninitial statement to the police about his interactions with his mother on the
day of her murderld. at 185. In both his responses to the questioning at his mother’s home, and
his initial statemento the policemade while in custodyhe omitted any referente visiting the
bank with her as she withdrew $3000 in $100 billd. During a second custodial interview,
however Tucker acknowledged that he had gone to the bank with his mother that fateful day, once
the police independently learned about his mother’s bank Viit.Tucker claimed, during this
second round of questioning, that he had waited in the car whileestiteinside the bankld.
Contrary to his statement, a bank surveillance video showed Tucker inside the bank, standing
beside his mother and wearing jean shorts weat subsequently fountb be stained with her

blood. Id.
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Before the New Jersey Supre Courton direct review, Tucker argued that the
prosecutor'sstatementst trial andthe eliciting of testimony about his contradictory statements
regarding the visit to the bank ran afouMifanda. First, he pointed to the prosecutor’s opening
statement:

You're going [to] hear testimony in this courtroom regarding some

things that Michael Tucker said to law enforcem§le didnt tell

anybody that he went to thmank in the beginning. It wagnintil

law enforcement found out that he went to the bank that he started

telling stories and telling people that he did in fact go to the bank.

But there will be more testimony regarding his story about going to

the bank. Pay close attention to that and | will revisit that issue in

my closing argument.
Id. at 187. As the New Jersey Supreme Court notes in its rulingrdbecutor elicited testimony
from the police at the-9-1 scene, and those who questiomadkerat the police station, thahé
said nothing about taking his mother to the ban#. Then, diring hissummation, the prosecutor
again highlightedhat Tucker did notmention the bank in his first two statemenrthe pre
Miranda statement at his mother’s home, and the initial statement he made while in cudtody.
Because Tuckedid nottestify or present any witnessesring the trial, no additional testimony
wasput before the juryo controvert these factdd. Ultimately, the jury did not convict him of
the murder charge, but found him guilty of the felony murder, burglary, ancdon&aparges

In rejecting Tucker’s argument, the New Jersey Supreme Court analogized these facts to
the United States Supreme Court’s decisioAimaerson v. Charlegt47 U.S. 404 (1980)The
state court first explained thise AndersorCourt ruled that a prosecutor m&fer to adefendant’s
postMiranda statement that omits events when impeaching the defendannhwaitsistentrial
testimonythat includes th@mitted events Tucker 190 N.J. at 189 (discussidgqderson 447

U.S. at ©8-09). In that case he United States Supreme Cowwdsonedhatalthough‘[e]ach of

two inconsistent descriptions of events may be said to invellence insofar as it omits facts
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included in the other versignSupreme Coujtrrisprudence does nbrequire any such formalistic
understanding ofsilence’, and we find no reason to adopt such a view in this ca&rderson
447 U.S. at 409.

TheNew Jerseyourtthen appliedAndersors rationalein its own analysisin addition to
discussing state lawld. at 189-90. With respect fandersonthestate court reasoned

We are in accord with the reasoningAnderson A defendans

right to remain silent is not violated when the State eexssnines

a defendant on thdifferences between a pedtiranda statement

and testimony at trial. When a defendant agrees to give a statement,
he or she has not remained silent, but has spoken. Thus, we conclude
that it is notan infringement of a defendasttight to remain silent

for the State to pointut differences in the defendasitestimony at

trial and his or her statements that were freely given.

Although the present case does not involve inconsistendiesdre

a statement and defendantiestimony at trial, it does inwa
inconsistencies in several statements that were freely given and
admitted into evidence. We find no meaningful distinction between
the two situations that would justify a different result. In both
instances, a defendant has waived the right to remigint @ind
freely spoken.

* * *

We hold that whether the asserted inconsistencies by a defendant are

between two or more statements or between a statement and

testimony at trial, the State may seek to impeach the validity of those

statements. In both instances, the defendant has not remained silent

and therefore, any inconsistency may be challenged.
Id. In short, the New Jersey Supreme Court found no constitutional infirmity in the ytiasec
pointing to Tucker’'s omission of the bank visit in heglg statements to the police. In the state
court’s view, these omissions did raminstitute Silencé entitled toMiranda protection.

In his papers to this Court, Tucker has not pointed to any error in the states court’

application ofAnderson Petitione did not file a brief with his initial or amended petition, and

does not reference the New Jersey Supreme Court’s analysis in his trdastead, he argues
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that the United States Supreme Court’s decisioDagle v. Ohiocompels habeas relief in this
case.426 U.S. 610 (1976)He is mistaken.

Although the New Jersey Supreme Court did not specifically referBogde, the
AndersonUnited States Supreme Court decisioqpon which the New Jersey court relied
expresshyistinguishedoylefrom its facts Andersorexplains that

Doyle bars the use against a criminal defendarjpo$tMiranda]
silence maintained after receipt of governmental assurances. But
Doyledoes not apply to cross<amination that merelpquires into
prior inconsistent statemeng&uch questioning makes no unfair use
of silence because a defendant who voluntarily speaks after
receivingMiranda warnings has not been induced to remain silent.
447 U.S. at 408. So, according to thedersonCourt,Doyle doesnot apply to casedat nvolve
prior inconsistenstatementbecause, ithose cases, the defendant has chosen to break his silence.

As the New Jersey Supreme Court held, neithredlersornor Doyle prohibit referenceat
trial to a defendant’s previous omission of key facts in statements voluntarily made tadke pol
Indeed, ashe Third Circuit has expressly notéfh] ot every reference todefendans silence .

. results in eDoyle violation.” McBride v. Superintendent, SCI Houtzd&87 F.3d 92, 104 (3d

Cir. 2012)® Tucker has not pointed to apgstAndersoriUnited States Supreme Court case law

to the contrary.

6 This is not a case where the defendant refused to aaswguestions during a custodial
interrogation,and explicitlyinvokedhis right to remain #nt. In such an instance, it remains
problematic “for a prosecutor to cause the jury to draw an impermissible irdeseguilt from a
defendant’s postrrest silence after a defendant is Mirandizéhited States v. Edward392
F.3d 355, 357 (3d Ci2015) (quotingGov't of the V.I. v. Martinez620 F.3d 321, 335 (3d Cir.
2010)) (internal quotation marks omittedjee also United States v. LopezF.3d---, 2015 WL
10692810at *4 (3d Cir. 2016) (findingpoyleerror where prosecutor impeached deant’s trial
testimony with posMirandasilence).

! In this regard, the Court of Appeals for the Third Circuit noted that there islearly
established Federal law, as determined by the Supreme Court of the Uniésd [8tat] prevents
13



More to the point, under AEDPA, this Court must defer to the state court’s ruling and
unless thatuling is contrary to or involved an unreasonable application of United States Supreme
Court law. Tucker has not shown that the New Jersey Supreme Court’s rulintpifailsgal
standard Nor has he challenged the factual findings upon which the state awlirtty was
based. Hence his habeas claim necessarily fails«ccordClarke v. Spenceb82 F.3d 135, 143
(1st Cir. 2009) easoning on denial of federal habeas relief tfidhe Commonwealth could
properly introduce evidence of what Clarke told Detective Gavin during the irdémogbefore
Clarke invoked his right to remain silent. The fact that what Clarke told Detectivin Ga
contradicted the story that Clarke told jurors at trial was fair game durisigglargument).

C. | neffective Assistance Grounds

Petitioner next brings several ineffective assistance challenges againsistithl and
appellate counselFor the following reasons, the Court concludes that his ineffective assistance
challenges fail on the merits.

1. Procedural Default

a defendans [postMiranda] selective silence from being used against that defendant at trial.
McBride 687 F.3d at 104. Moreover, the circuit leaplained

the [United States Suprem&lourt has held thddoyle is not violated where the
prosecutor impeaches a defendant with hisgprest silence]enkins v. Anderson

447 U.S. 231, 240, 100 S.Ct. 2124, 65 L.Ed.2d 86 (1980), uses a defendant’
voluntary statements to the police followildiranda warnings, Andersa v.
Charles 447 U.S. 404, 408, 100 S.Ct. 2180, 65 L.Ed.2d 222 (1980), or uses a
defendant's posrrest silence befofdiranda warnings have been given.

Gov't of Virgin Islands v. Davis561 F.3d 159, 164 (3d Cir. 2009).

8 Although Tucker does not chafige the state courts’ applicationArfdersonthis Court
notes that the state courts identified the proper legal principle from Supreme&smifaw, and
reasonably applied it to the facts of Tucker’s case, thereby satiggibigS.C. § 2254(d)(1).
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At the outset, the Court addresses procedural default. Before addressing teeomerit
Petitioner’s ineffective assistance clairtigg Appellate Division made cleawhenaffirming the
lower court’s denial oPetitioner'sPCR applicationthathis FCR was untimely under state l&w.
That courtinvokedNew Jersey Court Rule 3:222, whichdeems untimely applications for peost
conviction relief made five years after the petitioner's convicteomd the court discussed the
merits only as an alternativeogind for affirmance WhenNew Jerseyourts have relied on this
statelaw basis for rejecting PCR claimbgtCourt of Appeals for the Third Circuit has fouhdt
reliance sufficient to justifa finding of procedural defauliSee e.g.,Dreher v. Attoney Gen. of
New Jersey273 F. App'x 127, 136 (3d Cir. 2008ohnson v. PinchalB92 F.3d 551, 563 (3d Cir.
2004).

The procedural defaulioctrine generally bars federal courts fradjudicatinga claim that
the petitioner failed to first raise state cour“at the time or in the place that state law requires
unlesshe or she can shoxause for the default and prejuditem a violation of federal lav
Trevino v. Thaler133 S.Ct. 1911, 1917 (2013Procedural default is an affirmative defen
however, and respondents did not argue procedural dateltSeeWelch v. United State436
S. Ct. 1257, 1270 (2016)dfocedural default is an affirmative defense that must be faigdiihg

Jenkins v. Andersod47 U.S. 231, 234 n.(1980). But, in some instancefgderal courts can

We note at the outset that defendant filed his PCR petition more than five years
after his October 17, 2003 judgment of conviction and because he has shown
neither excusable neglect nor exceptional circumstances, the instant appliatio
time-barred. R. 3:2212. Neither has he demonstrated relaxation of the rule is
required in the interest of justice. R. 421 Nevertheless, we proceed to eskb

the substance of defendant’s claims, as did the PCR judge.

State v. Tucke2012 WL 1382223, at *3.
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raiseprocedural defaulsua sponte Evans v. Sec'y Pennsylvania Dep't of Cod5 F.3d 650,
656 (3d Cir. 2011)Sweger v. Chesng294 F.3d 506, 5202 (3d Cir. 2002)Szuchon v. Lehman
273 F.3d 299, 321 n. 13 (3d Cir. 200And, the doctrine applies even when the state ceached
the merits as an alternative holding, like #ppellatePCR court did hereSeeDreher, 273 F.
App’x at 135 n.11 (discussintphnson 392 F.3d at 558).

While this Court mightconsider raising procedural defasita spontgthe Court findghat
it would beunhelpfulto do so inthis case.Courtsraise procedural defawdua spontavhere the
respondent has not expressly waived the defense, and the court wishes to afforel tbersttte
opportunity to rule on a claim in the first instanc&Comity . . . dictates that when a prisoner
alleges that his continued confinement for a state court conviction violates fiedlertie state
courts should have the first opportunityreview this claim and provide any necessary relief.”
Szuchon273 F.3d at 322 (quotin@'Sullivan v. Boerckeb26 U.S. 838, 8441999)). Comity is
less ofa concern here because the state courts addressed the claims on their meritstlabeit in
alternative.

Moreover,federalcourts consider prejudice to the petitioner when deciding whether to
sua spontgaise procedural defaultSeeDay v. McDonough547 U.S. 198, 2020 (2006)
(directing lower courts to consider prejudice wisera sponteaising a procedural basuch as
statute of limitationsexhaustion, oprocedural defaulf Evans 645 F.3d at 6567 (considering
prejudice). For oneheprocedural historgf the state court proceedings reveals Betttioner’s
untimelinessvassubstantlly due to the extensive aplfate process on direct appeal which, itself,
took over five years to complete. Turning to the proceedings in this Court, the petiion was
filed in May 2013, anghrocedural defauhas not been raised to date, which mdetgioner has

not yet been given an opportunity to make any arguments agaicisa finding. Providing
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Petitioner an opportunity to do so at this late stage would only prolong the Courtigiogsof
this already agingase.

Furthermore Petitioner did not have an opportunity t@ise his ineffective assistance
claims until he reached the PCR stage of the proceediRgsentU.S. Supreme Courulings
havecrafted an exception to thprocedural default doctrineherea petitioner wagunctionally
foreclosed from raising an ineffective assistantérial counselclaim in the state courtsSee
Treving 133 S.Ct. at 1918, 192Martinezv. Ryan 132 S.Ct. 1309,318-21 (20123° In crafting
this exception to the procedural default doctrine, the United States Supreme Cdightad the
importance of federal habeas review aseans for ensuring thégderal constitutional violations
at the state level are fully remedietrevino, 133 S.Ct. at 19167 (discussin@/lartinez 132 S.Ct.
at 131516). While Petitioner’s circumstancelere,somewlat differ from those outlined in this
line of caseshe concernsinderlyng these rulings ring truecourts should be reticent to bar from
federal review those cases in which the defendant was unable to bring an ineffeistaacess
claim until the postonviction stage. For these reasons,Gbart will not exercisets discretion
to raise the procedural default defesss@ sponteand wil turn to the merits.

2. Merits

10 Spedfically, those Supreme Court decisions held that lower courts may find cause and

prejudice to excuse a procedural default whéfg:the petitioner raised a substantial ineffective
assistance challenge; (2) the petitioner’s qoostviction counsel failed to properly raighe
challenge in accordance with state procedural rulesurf@gr state law, the petitioner’s first
opportunity to bring the ineffective assistance challenge was in theq@osgttion proceeding;
and (4) state law either requires that the ineffective assistance claim bar#msgoosiconviction
proceeding context or, under the state procedural framework, the petitioner did na have
meaningful opportunity to raigbeineffective assistanaghallenge until the postonviction stage.

Id.
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Petitioner raises varied ineffective assistance claims against his trial atldt@ppounsel
but, despite their unique facts, eathim fails because Petitioner cannot demonstrate that he was
prejudiced by the allegedrers. To prevail on a claim of ineffective assistance of counsel, a
habeas petitionenust show both that his counseperformance fell below an objective standard
of reasonable professional assistance and that there is a reasonable probabiliytfor
counsels unprofessional errors, the outcome would have been diff@emdkland v. Washington
466 U.S. 668, 687, 694 (1984)A “reasonable probability” is “a probability sufficient to
undermine confidence in the outcomdd. at 694. In otherwords, ounsels errors must have
been “so serious as to deprive the defendant of a fair trial, a trial wemsdeis reliable.”ld. at
687. The performance and prejudice prongsStricklandmay be addressed in either order, and
if, like here, “it is easier to dispose of an ineffectiveness claim on tundrof lack of sufficient
prejudice ... that course should be followettd’ at 697.

As noted aboveRetitioner’s ineffective assistance claims are tfethis appellate counsel
failed to dallenge the trial court’s decision to allow in testimony about a drug purdietsieet
made the day after the murd@Bround Three); (b) hidrial counselfailed to present the
“exculpatory testimony” of witnesses Yajaira Taylor and Lawrence Shalibfadledto present
evidence that he (Tucker) had found $3500 in $100 bills in his mother’'s home after the murder
(Ground Four); (chis trial counsel erred in failing to present evidence that he did not kill his
mother to obtain money in light of his unemployment status and his desire to pay lsisdogst
medical bill but, rather, that he was unemployed due to a medical con@tionnd Five); and
(d) a cumulative error claim (GrodrSix). In this last ground, Tuckspecifically asserts thais

trial counsel failed to presemixculpatory evidencdyis appellate counsel failed to challenge the

18



admission of drug evidence on appeal and failed to sufficiently argue agaimdess errorand
both counsel failed to show that he was prejudiced by the lack of exculpatory evidence.

Even assuming that each of these allegations of ineffective assisgange, there was
overwhelming evidence of Petitioner's guilt presented at the triatleed, in ruling, in the
alternative, on Petitioner’s claim that his trial counsel erred by failing to grmsetestimony of
Yajaira Taylor and Lawrence Shallthe Appellate Division held as mugbhen affirming the
lower court’s denial ofPCR Petitioner claimed, to the Appellate Division, that these two
witnesses would have testified that they saw other people at his mother's home ardimd the
she was robbed and killed. The state coradunted the evidence against Petitioner, as explained
by the trail court on PCR:

the proof ofdefendaris guilt was overwhelming. \&h proofs
include:

defendant’sfailure to mention the bank visit when
first interviewed, a film of him standing behind his
mother while she withdrew $3000 in $100 bills, her
bloodstains on the shorts he is wearing on the
surveillance tape despite his assertions that he did not
discover her corpse until two days later while
wearing different clothing, and his possession of five
$100 bills.

[Tucker suprg No. A—4772—-03 (Mar. 12, 2009) (slip op. at 6).]

The evidence marshaled against defendant amply demonstrates that

even if trial counsel was deficient, defendant would be unable to

satisfy the second prong of tistrickland/Fritztest, that without

counsel's error, the outcome of the case would havey likegn

different.
State v. TuckemNo. A-240510T3, 2012 WL 1382223, at *5 (N.J. Super. Ct. App. Div. Apr. 23,
2012) (alterations in original). This ruling is certainly consistent with, andtrantrary to

Strickland By holding that the overwhelming evidence presented against him at trial would not
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have been undermined by any testimony presentethéiwo witnesseqYajaira Taylor and

Lawrence Shallg)the state court reasonably concluded that the proposed testimony could

demonstrate only that others were also involved in the robbery or murder. Tinengsould

not have exculpated Petitioner and, therefore, fails to undermine confidence in theguadyct.
Petitioner likewise fails to demonstrate prejudice with respect to his otherctneffe

assistance claim$ience these claims would fail even under thede$srentialde novoreview

standard As for his claim that appellate counsel failed to challenge the admissendehce

regarding a drug purchaseomission of the drugurchasesvidence would not have led the jury

to ignore the overwhelming physical evidence such as the blood stains on his short§iver the

$100 bills found on his person at the time of arréstaddition his own inconsistent statements

about his accompanyirtgs motherto the bank, viewed alongside the video tape showing him in

the bankirreparablytarnished his credibility before the jurfhus,even under de novareview,

this Court would conclude that Petitioner cannot shovwpralbability sufficient toundermine

confidence in the outcorhef his trial. Strickland 466 U.S. a694 As for his contention that

trial counsel should have argued that he was unemployed due to a medical condit©authis

agreeswith the state courtthat thisevidence alsavould not have led the jury to discount the

physical evidence against him and would not hababilitatechis poor credibility.In his Ground

Six, to the extent this claim asserts cumulative errors, the Cogptistion infra, of the drug

evidence clem and the witness testimony claim means that Petitioner cannot rely on that claim to

suggest a cumulative error. Moreoverthe extenfTuckeris raising a generalized claim that his

11 At trial, an associate of Tucker'déestified that drugs were purchased with a $100 bill
provided by defendant, and that they then consumed drugs over the weekend of Juné 9, 2000.
Tucker 2012 WL 1382223, at *3. This was the day following the robberyramder.
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trial and appellate counsel failed goesentor addresadditional, nissing exculpatory evidence,
Petitioner has not explained what this evidence consists of, or argued how it audd
undermined the overwhelming evidence presented against him & tAatordingly, this Court
finds that the state court’s rejection o imeffective assistance of counsel claims was consistent

with Strickland and that federal habeas reliefimvarranted.

V. CERTIFICATE OF APPEALABILITY

Pursuant tcAEDPA, an appeal may not be taken to ®@wurt of Appeals from a district
court’'s orderenteredn a 8 229 proceeding unless a judge issues a certificate of appealability
Such a certificate is issuahere“the applicant has made a substantial showing of the denial of a
constitutional right.”28 U.S.C. § 2253(c)(2peealso028 U.S.C. § 2255(dJzonzalez v. Thayer
-- U.S.---, 132 S. Ct. 641, 648 (2012 this case, th€ourt denies a certificate of appealability
because jurists of reason would not find it debatablePtb@ioner has failed to make a substantial

showirg of the denial of a constitutional right.

12 Petitioner, further, requests an evidentiary hearing. Because the Couniigydeabeas

relief on all of his ineffective assistance grounds based on the state court recaagi&ss for an
evidentiary hearing is denied as moot.
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V. CONCLUSION
For the foregoing reasons, Petitioner’s habeas petition is DENIED. An ajapedprder

accompanies this Opinion.

/s/ Freda L. Wolfson
Hon. Freda Wolfson
District Judge

Dated: May 24, 2016
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