Vanny v. Bristol-Myers Squibb Company et al Doc. 41

*NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

IN RE PLAVIX® PRODUCT LIABILITY
AND MARKETING LITIGATION : MDL No. 3:13-cv-2418+LW

Relates to Cases:

Ravy Vanny, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03610FLW-TJB :
Michael Arnold, et al. v. Bristol-Myers Squibb : OPINION
Company, et al. 3:18v-03612FLW-TJB :
John Belinda, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03613FLW-TJB

Irving Arenberg, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03614FLW-TJB

Sandra Kinney, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03647FLW-TJB

Bennie Burman, et al. v. Bristdllyers Squibb
Company, et al. 3:18v-03648FLW-TJB
Wauneta Raynor, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03649FLW-TJB

George Robinson, et al. vriBtol-Myers Squibb
Company, et al. 3:18v-03651FLW-TJB

Iris Meeks, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03652FLW-TJB

Jack Olmstead, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03654FLW-TJB

George Dillard, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03655FLW-TJB

Virgil Walden, Jr., et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03656FLW-TJB

Damon Kaluza, Sr., et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03657FLW-TJB

Vertus Corkerin, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03658FLW-TJB

James Aiken, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03732FLW-TJB
ArdeanLowery, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-03941FLW-TJB

Michael Farmer, et al. v. Bristdllyers Squibb
Company, et al. 3:18v-03942FLW-TJB
Elizabeth Abney, et al. v. Bristol-Myers Squibb
Company, et al. 4:18v-04213FLW-TJB

Franklin Addison, et al. v. McKessoA,California :
Corporation, et al. 3:18v-02166 :

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/3:2013cv03610/290639/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2013cv03610/290639/41/
http://dockets.justia.com/

Alfonso Aguilar, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-02817

Philip Agulay, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-01374

Neil Alford, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-0436

Gary Baez, et al. v. BristdWlyers Squibb
Company, et al. 3:14v-01735

Fred Baird, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-00637

Vondell Bankert, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-7750

Banks, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-5313

James Blair, et al. v. Bristdlyers Squibb
Company, et al. 3:14v-04259

PeggyBoatright, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-5309

Brown, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-4257

Patricia Buck, et al. v. BristaWlyers Squibb
Company, et al. 3:14v-03496

Edward Bustamante, at. v. Bristol-Myers Sqwbb
Company, et al. 3:18v-07883

Dauvis, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-04784

Michael Diercks, et al. v. BristdMyers Squibb
Company, et al. 3:18v-01264

Bella Docks, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-07237

Larry Douglas, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-05912

Lawrence Evans, et al. v. Bristblyers Squibb
Company, et al. 3:18v-4258

Dorothy Gibson, et al. v. Bristdltyers Squibb
Company, et al. 3:18v-04785

Green, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-04786

Dale Guinn, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-04780

Pamela Harris, et al. v. BristMyers Squibb
Company, et al. 3:18v-5316

Kenneth Howell, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-04783

Howard Jones, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-05944



Zelda Justice, et al. v. BristdMyers Squibb
Company, et al. 3:14v-748

Eddie Kessel, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-5327

Sher Khan, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-05314

Philip Lopresti, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-07749

Jose Marrero, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-04815

Mary Mathis, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-07882

Frances McGuire, et al. v. BristMyers Squibb
Company, et al. 3:18v-05311

Meyer, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-4299

Randall Ritchey, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-04894

Leon Roberson , et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-5276

Dolly Sanders, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-4260

Search, et al. v. Bristol-Myers Squibb
Company, et al. 3:14v-4261

Terry, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-3649

David Wilkerson, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-5413

Helen Yuan, et al. v. Bristol-Myers Squibb
Company, et al. 3:18v-7664

WOLFSON, United States District Judge

The captioned cases, which have been transferred to this Court as plitilafRistrict
Litigation (“MDL") , arisefrom alleged wrongful acts, omissiora)d fraudulent representations
by BristoFMeyers Squibb Co. (“BMS”); Sanefventis U.S. LLC., SanefAventis U.S. Inc.and
SanofiSynthelabo, Inc. (“Sanof)” (collectively the “Moving Defendants’)and McKesson

Corporation (“McKesson* with respect to the manufacturing and marketing of the drug Plavix

1 Hereinafter, BMS, Sanofi and Mckesson shall be referred to as “Defsrida



by BMS and Sanofi, and the marketing and distribution of Plavix by McKe$dlamitiffs, as set
forth in the above captigrare individuals who ingested Plavix and allegedly suffered injuries as a
result, as well as the spouses of these individulgially, thesePlaintiffs brought suit in the
California State Superior Court in San Franci$tmwever, upon removal by BMS and Sanofi
the United States District Court for the Northern District of Caiifa, these caséswere
transferred to this Court by the Muldistrict Litigation Panel as part of tHa re PlavixMDL,
assigned to maeforethis Court is an omnibus motion to remand theasedo state court For
the reasons that follow, the motionGRANTED.
FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Between 2012 an®014, Plaintiffs filed theseinstant actiors, involving numerous
individual plaintiffs from fortyfive states, Ontario, and Puerto Rico,tire CaliforniaState
Superior Court located in San Francisco, Califarnia each of these Complaintswltiple
plaintffs are joined, andt least on@amedplaintiff is from New York, New Jersewr Delaware.
As for the citizenship of Defendan8MS is headquartered in New YorlSanofiAventis U.S.
LLC and SanofiAventis U.S., Inc. are French companieshwtheir American headquarteirs
New Jersey; Sanefbynthelabo, Inc. is a Delawaterporation with its headquarters in New York;
and McKesson is a Delaware corporation with its headquarters in Californiauclsb&cause

there is at least one naliverse plaintiff themajority of the cases have more than onedigrrse

2 Currently,the California state court iglsohandlingcentralizedcases relating to Plavix.

3 Originally, eighteen separate cases were transferred to this Court,camiff®lin those
cases filed the current omnibus motion for remand. During the pendency of this nuutibanal
cases were transferred from the Northern District of Californiagtbases were also removed by
BMS and Sanofi from the same centralized California state Plavix litigation.pdities have
agreed that the present motion applies to thosetlaiesferred cases as well. In that regard, all
of the MDL member caseslgect to this motion are set forth in the above caption.



plaintiff) in each of these cases) the face of theseomplaints, complete diversity is lacking.
NeverthelessBMS and Sanofi removedll of these cases tthe District Court for the
Northern District ofCaliforniabased on fraudulent misjoinder and fraudulent joinddrereafter,
in June 2013the Judicial Panel on Multidistrict Litigation transfertbeése matterto this Court
aspart of theln re PlavixMDL. Subsequently, Plaiffs filed the instant omnibus motion to
remand to California Stat8uperior Court.
Because thes€omplaints are all anilar in nature, the Court will recount genefiattsas

pled inRavy Vanny, et al. v. Bristellyers Squibb Company, et aNo.13-36D (FLW), and take

them as true for the puspes of this motionThe Complaints allege personal injuries arising from
the ingestion of Plavix by Plaintiffsnd loss of consortium claims by some spouses. According to
Plaintiffs, Plavix was heavily marketedirectly to consumers through television, magazine and
internet advertisingCompl.at  79.Plaintiffs claim that the drugyas represented by Defendants
as providing greater cardiovascular benefits, while being safer and @asigrerson’s stomach,
thana more expensivaspirinregimen Id. In reality, Plaintiffs allege, Plavix is not moedfective
than aspirinn prevening heart attacks and strokesl. at § 80.In fact, according to Plaintiffshe
growing body of scientific knowledge has established that thedollar Plavix pill is no better
than the foucenta-day aspirin pill, andaftertaking Plavix, the risk of suffering a heart attack,
stroke, internal bleeding, blood disorder, or death outweighs any potential bhefit{{ 9694.
Defendants allegedly knew that Plavix was not a better alternative to aspuin, an
Defendants allegedly knew or should have known of the injuries atsberdah taking Plavixbut
nonethelesscontinued to distribute and market the drug without providing corresponding
warnings. Id. at Y 8681. Plaintiffs further aver thatDefendants, through their drug

representatives and promotional efforts, also encouraged physicians to pressitoéo a broad



population of people who would receive the same therapeutic benefit from aspirin alone, and to
use Plavix for unapproved applicatiorid. at § 89.

As a result ofthese allegedwrongful acts, omissions, arichudulent representations by
Defendants, Plaintiffassertinter alia, variousproduct liabilityand fraudclaims against BMS,
Sanofi, and McKesson, collectively. Specifically, Plaintiffsng state law claims of1) design
defect; (2) manufacturing defect; (3) negligence; (4) breach of impliecntgrr(5) breach of
express warranty; (6) deceit by concealment under CaliforniaTawe@ligent misrepresentation;

(8) fraud by concealment; (9) violations of California Business & Profes€imde § 17200; (10)
violations of California Business & Professions Code § 17500; (11) violations of ther@alif
Consumers Legal Remedies Act; and (12) wrongful debltiportantly, Raintiffs do not assert
any federal claims Therefore, the only basis upon which the Moving Defendam®vedhese
actions is diversity.On this motion, whilePlaintiffs argue that removal was improper because
complete diversity is lackinghe Moving Defendants subntitat removal i@pproprate because
defendant Mckesson wisudulently joined and thatdividual plaintiffs’ claimsare fraudulently
misjoined

STANDARD OF REVIEW

Pursuantto 28 U.S.C. § 1441, “any civil action brought in a State court of which the district
courts of the UnitedStates have original jurisdiction, may be removed by the defendant or
defendants to the district courtlh a removal matter, the defendant seeking to remove bears the
burden of showing that federal subject matter jurisdiction extsts removal was riely filed,

and that the removal was proper. Boyer v. Smafg ools Corp.913 F.2d 108, 111 (3d Cir.1990),

cert. denied498 U.S. 1085 (1991)Once the case has been removed, however, the court may

nonetheless remand it to state court if the removal was procedurally def@csubject matter



jurisdiction is lacking.28 U.S.C. § 1447(c).

Subject mattejurisdiction may be based upon federal question or diversity grounds. 28
U.S.C. 8§ 1331 (federal question); 28 U.S.C. § 1332 (diverditydiversitycaseseach party must
be of diverse citizenship from each other and the amount in controversy must exceed $75,000. 28

U.S.C. § 1332(a); Grand Union Superm. of the Virgin Isl., Inc., v. H.E. Lockhart Mgmt.31r€c.

F.3d 408, 410 (3d Cir. 2003).

Where sibject matter jurisdiction is based on diversdyizenship, $ction 1411(b)
imposes an additional condition on removal known as the “forum defendant ider Sction
1441(b), an action can be removed on the basis of diversity jurisdiction “only if none oftteg par
in interest properly joined and served as defendants is a citizen of the Sthiehrsuch action
is brought.” Therefore the forum defendant rulgrohibitsremoval based on diversity where a
defendant is a citizen of the forum statthe state in which the plaintiff originally filed the case.

Seee.g, Blackburn v. United Parcel Service, Inc., 179 F.3d 81 (3d Cir.1999).

DISCUSSION

Removal Prior to Service

As a threshold questipRlaintiffs, invoking the forum defendant rularguethat removal
was impropetbecause efendant McKesson is a citizen of the forum state, i.e., Califorima
responsethe Moving Defendants positat, aside fronwhetheMcKesson is frauduleht joined?
the forum defendant rule does not precludaaeal in this instancbecauséMcKessonwas not
“properly joined and served” at the time of removél. support of their argument, the Moving
Defendants specifically point to the language in Section 144d{ich stateshat cases in which

subject mattejurisdiction is premised on diversity citizenship “may not be removed if arhyeof t

4 The Court will discuss fraudulent joinderfra.



parties in interest properly joinexhd served as defendants is a citizen of the State in which the
action is brought.” 28 U.S.C. § 1441(b)(2) (emphasis added). The {Defiendants argue that
by the plain language of the statute, the forum defendant rule does not apply untiuthe for
defendanti.e., McKessomas been properly servetihe MovingDefendants reason tha¢cause
McKesson had not been served at the WS and Sanofi removed thesases to the Northern
District of California, removal is proper under § 1441(b).

On the other handPlaintiffs argue that a litatinterpretation of the “joined and served”
language wouldreatea bizarre result that Congressuld not have intended. Specifically, they
argue that 1441(b) was enacted to prevent gamesmarnspiplaintiffs filing against resident
defendantswvhom they do not intentb serve, simply to block removal. However, Plaintiffs
suggesthata literal nterpretation of the language would allow for another type of gamesmanship,
i.e., hasty filing of removal They point to anecdotes of defendants using intdraséd tracking
systems to discover the existence of lawsuits filed against them, and ratiiegctmurthouse to
remove the matter and defgaaintiff's choice of forum where the forum defendant rule would
specifically bar removal after service of the complaint.

On this specific issuehére aredecisiondrom courtswithin this districton both sides of

the dispute. Some courts have allowed removal prior to service upon a forum defendant based on

the plain language of the statut®ee e.q, Poznanovich v. AstraZeneca Pharm., N®. 114001,
2011 WL 6180026, at *dD.N.J. Dec. 12, 2011) (“The Court finds that the language of the statute

is plain, and, thus, adherence to the plain language is required.”); Bivins v. NBNwatis. Corp.

No. 931087,2009 WL 2496518, at *PD.N.J. Aug. 10, 2009) (“Here, ¢hstatutoy language is
clear: removal is prohibited only where a defendant, who is a resident of the forum staeeinas b

‘properly joinedand served’’) (internal citations omitted)Thomson v. Novartis Pharm. Corp.




No. 066280,2007 WL 1521138, at *4D.N.J.May 22, 2007) (“Plaintiffs have not convinced the
Court that permitting removal prior to the time of service would be ‘demonstrably atvatids
Congressional intent or create such a ‘bizarre’ outcome ‘that Congress could nottbasied

it.””) (internal citations omitted);Yocham v. Novartis Pharm. CorgNo. 071810,2007 WL

2318493, at *3 (D.N.J. Aug. 13, 2007]{]nder the plain reading of § 1441(b), removal was not
prohibited because NPC (a resident of the forum state) had not been served whewet réhis

case to this Court.”); Ripley v. Eon Labs Inc., 622 F. Supp. 2d 137, 142 (D.N.J. 2007) (“The plain

language of 28 U.S.C. § 1441(b), despite the numerous policy arguments againshits per

removal of this case from the Superior Court of New Jersey to this Codagger v. Schering

Corp.,No. 0%#3465,2007 WL 3170125at *3 (D.N.J. Oct. 25, 2007) (“This limitation, however,

only applies to a case in which an in-state defendant has been ‘properly joinedredd’se
Other courts in this district have found that a literal interpretation of the “pygpéered

and served” language &f1441(b) wouldbe inconsistent witltongressionaintent. See e.q,

Williams v. Daiichi Sankyo, In¢.No. 14863,2014 WL 1391240, at *§D.N.J. Apr. 9, 2014)

(“[P]ermitting these notiorum Defendants to remove before the Plaintiffs are actually capable of
serving the forum Defendants violates the intention of the forum defendant rulenbgtipgr

gamesmanshif); Hokanson v. Kerr CorpNo. 134534,2014 WL 936804, at *2ZD.N.J. Mar.

10, 2014) (“This Court intends to abide by the line of cases holding thatf@nmom defendant
cannot remove a case where there are unserved forum defendants...”) (internabreuotat

omitted); Walborn v. SzuNo. 086178,2009 WL 983854, at *§D.N.J. Apr. 7, 2009) (“In the

absence of any evidence that Mr. Szu's joinder was improper, the court rulasstheddeeding
does not fall under the category of cases that Congress meant to address byhaddmgetly

joined and served’ language to 8§ 1441(b), and National's removal therefore vib&atedutm



defendant rule.”)Sullivan v. Novartis Pharm. Corp., 575 F. Supp. 2d 640, 643 (D.N.J. 2008)

(“[T]he Court will look beyond the language of the statute in order to avoid an absurd amd biz
result, and in order to give effect to the purpose of the forum defendant rule apdogerly

joined and servedanguage.”)Brown v. Organon Int'l IngNo. 073092, 2008NL 2833294 at

*5 (D.N.J. July 21, 2008 This Court must give effect to the purpose of the statute rather than its
literal words of the statuteSection 1441(b) bars removal here even if Organon has not been

‘properly joined and served); DeAngeleShuayto v. Organon USA Indlo. 072923, 200 AVL

4365311 at *5(D.N.J. Dec. 12, 2007) (“[T]he Court finds that a forum defendant cannot remove
to federal court even if the forum defendant has not been ‘properly joined and ser#geldyv.

Organon USA In¢.No. 072922,2007 WL 4365312, at *fD.N.J. Dec. 12, 2007) (“[T]he Court

finds that a forum defendant cannot remove to federal court even if the forumlalgféas not
been ‘properly joined and served.”

Clearly, there is considerable debate within this disitmteon the issue of reaval prior
to service upon a forum defendamfloreover the Third Circuit has yet to decide this issue. In
this case, however, the Court need not conduct an exercise of statutory interpretasohving
this issuepecause, as explained below, subjeatter jurisdiction is lackingithe first instancé.
I. Fraudulent Misjoinder

As explained above, each of these cases includes at leastrodeverselaintiff residing
in New York, New Jerseyor Delaware BecauseBMS is a citizen of New Yorkthe Sanofi

defendantsre citizens of New Jerseynd Delawarecomplete diversity is lackingPursuant to

5 Furthermore| need not consider McKesson'’s California citizenship because each of these

cases, without exception, includes at least plaetiff residing in New York, New Jersey, or
Delaware-- the states in which efendants BMS and Sanofi are citizens. Therefore, as explained
further below, complete diversity would be lacking even if defendant McKesserfraadulently
joined, as Defetants suggest.



the fraudulent misjoinder doctringe MovingDefendants argue, howevérat thesenon-diverse
plaintiffs have no apparent connection to other named plaietitfeptor their ingestion of Plavix.
In particular,the MovingDefendantsarguethat theseplaintiffs do not allege that they received
Plavix from the same prescribing physician, suffered the same type of injugd<Rlasix aloe

or in combination with aspirin, ingested Plavix for the same reasons, used Plavmilriengths
of time, or took similar dosages of Plavix. As a redq#ted on these varyifigctual mattershe
Moving Defendants assert thaach of theplaintiffs’ claims involve divergent questions of law
and fact, ad the nondiverse paintiffs fail to meet the minimum standards for joindére Moving
Defendantsthus,maintain that th€ourtmustsever and dismiss tldaims by thesaon-diverse
plaintiffs under the doctrine of fraudulent misjoindein response to these arguments, Plaintiffs
stress that the fraudulent misjoinder theory has been rejected everywtepein the Fifth and
Eleventh Circuits, neither of which binds this Coudternatively, tiey argueeven if the Court
were to adopt the fraudulent misjoinder theory, joinder of theselivense paintiffs is not a sham
because there is no indication that they did not suffer Ptalated injuries.

Having reviewed the Complaints before ragthe outset, | exprefseconcernghat | have
with the manner in which plaintiffs and naliverse plaintiffs have joined their claimssingle
multiple-plaintiff actions That said, however, the inquiry which | must first decide is whether
fraudulentmisjoinder is a viable doctrin®®r a federal court exercising diversity jurisdictitm
apply. On that question, this Court has reviewed numerous case law on both sides of the aisle a
come to a determination that the issue of misjoinder should bevedsoy the state court as a
matter of removal jurisprudence.

Fraudulent misjoinder, otherwise known as “procedural misjoindseturs when a

plaintiff attempts to defeat removal by misjoining the unrelated claims ofdivense party



plaintiffs agairst a defendant Geffen v. Gen. Elec. Co., 575 $upp.2d 865, 869 (N.DOhio

2008). While fraudulent joinder tests tweability of the claimsagainst the defendant, fraudulent

misjoinder tests the procedural basis of a party’s joinfeeAsher v. Minn. Mining & Mfg. Co.

No. 04522,2005 WL 1593941, at *4 (E.CKy. June 30, 2005fstatingthat fraudulent joinder
addresses whethgtaintiffs’ “joined claims are unrelated and have been improperly joined to

destroy diversity.”);see alsoGeffen 575 F.Supp.2d 865, 869 (N.D.Ohio 2008) (“[WI]ith

fraudulent misjoinder, the charge is that the joined claims are unrelatedvanioeesa improperly
joined in one action to destroy diversity.”).
Thefraudulent misjoinder doctrine was first articulated by thev&nth Circuit inTapscott

V. MS Dealer Serv. Corp., 77 F.3d 1353 (1@in. 1996). InTapscott the Eleventh Circuit

acknowledged that improper joinder can operate to defeat a defendant’s rightve,rbat noted
that the misjoinder must be “egregious” in order to rise to the level of being fratdide at
1360. Part of what made the misjoinderTiapscott‘egregious” was that there was “no real

connection” between the underlying facts of the claims. Triggs v. John Crump Tlogotd 54

F.3d 1284, 1289 (11th Cir1998). Other circuits have since acknowledgre fraudulent

misjoinder doctrine, but few have explicitly adopted $teeLafalier v. State Farm Fire & Cas.

Co.,391 Fed Appx. 732, 73940 (10th Cir. 210); Anderson v. Bayer Corp., 610 F.3d 390, 394

(7th Cir.2010); In re Prempro Prods. Liability Litig., 591 F.3d 613, 622 (8th Cir. 2GR0 Dump

Truck Owners Ass'n v. Cummins Engine Co., Inc., 24 Fed. Appx. 727, 729 (980CL). Even

amongst the courts that have adopted the fraudulent misjoinder doctrine, no clead $tanta

application has emergedRutherford v. Merck & Co., Inc., 428 F. Supp. 2d 842,-850S.D.lIl.

2006)(collecting cases).

| note thatthe Third Circuit has not addressed the issue of fraudulent misjoihadee



Avandia Mktg., Sales Practices & Products Liab. LitgR4 F. Supp. 2d 396, 412 n.@&D. Pa.

2009) At least one court in this distriaited bythe MovingDefendants her&dashowever applied

the fraudulent misjoinder doctrin&eeln re Fosamax (Alendronate Sodium) Products Liab. Litig.

(No. 1), No. 1:3045,2012 WL 1118780 (D.N.J. Apr. 3, 201&ff'd, 751 F.3d 150 (3d Cir. 2014)

In Fosamaxthe Court acknowledged that fraudulent misjoinder has not been universally adopted
and that the Third Circuit has naddressethe issue.ld. at *6. Nevertheless, tHesamaxcourt
applied the doctrine ingharmaceuticaction’ Id. at *3. Despite Fosamakowever, as a general
matter and without regard to the nature of the casgpears thaan overwhelming number of

courts in this districhave declined to apply the fraudulent misjoinder doctr8ex e.g. Kaufman

v. Allstate Ins. Cq.No. 07#6160,2010 WL 2674130, at *8D.N.J. June 30, 201@) The Court,

without guidance from the Third Circuit, and noting other district courts' relcetto embrace

the _Tapscottloctrine finds that this issue would be better decided in state court, the courthn whi

6 The issue of fraudulent misjoinder was not on appeal before the Third CiFbeitefore

the issue remains unresolvedthg Third Circuit.
! Although Fosamaxapplied fraudulent misjoinder specifically in the pharmaceutical
context, various other courts have rejected fraudulent misjoinder in sitndamstances.See
e.g., In re Prempro Prods. Liab. Litigh91 F.3dat 624 n.8 (‘Considering the uncertainty
surrounding the propriety of the joinder of plaintiffs’ claims, the preferable couraetioh may
have been for pharmaceutical defendants to challenge the misjoinder in stalbefmyarit sought
removal.”); Geffenv. Gen. Elec. Co., 575 F. Supp. 65, 869(N.D. Ohio 2008)rejecting use

of fraudulent misjoinder doctrine to sever medical malpractice claims agaidstaigdefendants
from products liability claims against pharmaceutical defendabitgngston v. HoffmannLa
Roche, Inc. No. 092611, 2009 WL 2448804 (N.D. Ill. Aug. 6, 2009) (declining to adopt
fraudulent misjoinder to sever claims against forum defendants from claimmsiag
pharmaceutical defendant®eeves v. Pfizer, Inc880 F. Supp. 2d 926, 92B (S.D. Ill. 2012)
(finding fraudulent misjoindeto be an improper expansion of federal diversity jurisdiction in an
action against manufacturers of the prescription drug Zoloft); Baker v. Johnsons and Job@son
F. Supp. 677, 6887 (S.D. Ill. 2010) (declining to recognize fraudulent misjoinder doctrine in
personal injury action against manufacturers and distributors of the drug L@vatndeed, as
discussed below, it is more prudent for state courts to determine questions ofpoirsd@nt to
state law procedural rules, regardless of the nature of the case.




the parties were originally joinéd; Belmont Condo. Ass'n, Inc. v. Arrowpoint Capital Coiyo.
11-02900,2011 WL 6721775, at *{D.N.J. Dec. 20, 2011{*This Court declines to include

procedural misjoinder as an alternative ground for fraudulent jofiidsee alsdn re Paulsboro

Derailment CasedNo. 135583,2014 WL 19818, at *3-7 (D.N.J. Jan. 13, 2014yleclining to

apply fraudulent misjoinder because it is unclear whether it is a viableg/ thabe district, it has
never been applied outside of the pharmaceutical context, defendants failed to gt to
egregiousconduct on the part of aihtiffs, and because the plaiaquirements of Rule 20 for

permissive joinder were satisfie®rudential Ins. Co. of Am. v. Barclays Bank PIN®. 125854,

2013 WL 221995, at *10 n.1@®.N.J. Jan. 22, 2013) The Third Circuit has never approved
extending the doctrine to attack the joindePtintiffs, and some courts refuse to do’$oeport

and recommendation adoptéth. 12-058542013 WL 1890279 (D.N.J. May 6, 201Reuter v.

Medtronics, InG.No. 16:3019,2010 WL 462843@at *5-6 (D.N.J. Nov. 5, 2010(‘ Even assuming

fraudulent misjoinder in its most expansive form was accepted in this Circuith(witiearly is

not), it would not apply her§ report and recommendation adoptéth. 163019,2010 WL
4902662 (D.N.J. Nov. 23, 2010).

Indeedthese New Jersey district coudiscisions are not without substantial support from
other decisions across the countryrefiew of federal cases reve#hat the consens@nongst

othercourtsis against thedoption of such a doctrin&eeGeffen v. Gen. Elec. C®b75 F. Supp.

2d 865, 872 (N.DOhio 2008)(“In sum, the Court declines to follow tA@pscottholding and

apply the doctrine of fraudulent misjoindgr.Halliburton v. Johnson & Johnson, 983 F. Supp. 2d

1355 1359 (W.DOkla. 2013)“Given this criticism and the lack of guidance by the Tenth Circuit,
the court declines to adopt the procedural misjoinder doctrine and to extend it taithiépl

claims at issue in these actidjisMyers Indus., Inc. v. Yaug,No. 13 01278,2013 WL 4431250,




at *3 (N.D. Ohio Aug. 16, 2013)"“Because the Court cannot conclude with complete certainty
that the Sixth Circuit would hold fraudulent joinder analysis applies to plaintiffs [ajicloubts
as to the propriety of removal’ must be resolved ‘in favor of remamel Court is bound to refuse

to apply fraudulent joinder analysis...”); Fore Investments, LLC v. Travéhelem. Co. of Am.

No. 12-01702, 2018VL 3467328, at *8 (S.DInd. July 9, 201B("“ This court therefore finds that
misjoinder is a question for the state court, applying its own procedural rulegsaadn

discretion?); Interior Cleaning Sys., LLC v. CrumNo. 14-0199,2014 WL 3428932, at *5 n. 10

(S.D. Ala. July 14, 2014 The Caurt cannot (and, even if it had discretion to do so, would not)
retroactively manufacture federal subject matter jurisdiction in this caskcing ff the non

diverse portions of the case, returning those to state court, and keeping thev@ase! v. Merck

& Co., 476 F. Supp. 2d 996, 1002 (S.D. Ill. 20Q0a9llecting cases).
Therationaleagainst applying the fraudulent misjoinder doctrimiederal cases habeen

well articulated and | am persuaded by thasasons SeeRutherford v. Merck & Co., In¢428

F. Supp.2d 842 (S.Dlll. 2006); Osborn v. Metro. Life Ins. Co., 341 Bupp.2d 1123 (E.DCal.

2004) First,as the Court irRutherfordexplainedthe fraudulent misjoindedoctrineamounts to

an improper expansion of the scope of fedgnasdiction by federal courts.Rutherford 428 F.
Supp.2d at 85152. Indeednothing in the jurisprudence of the Supreme Court suggests that
matters of state civil procedure, including, joinder of clailesa question that implicates the

subject matter jurisdiction of a federal could.; Shamrock Oil & Gas Corp. v. Sheets, 313 U.S.

100 104(1941) Chicago, R.l. & P.R. Co. v. Stude, 346 U.S. 574, 580 (19%8)ate]procedural

provisions cannot contrdhe privilege [of] removal gmted by the federal statute.” In that
regard,federal courts traditionally have held that matters of state civil procédue=no bearing

on the existence or nonexistence of federal subject matter jurisditiolh thenlogically follows



that federal courtshould hesitate toexercisejurisdiction to determine whether claimsea
misjoinedpursuant to state procedural rules.

Second, e Court's review of the casewv regarding the fraudulent misjoinder doctrine
that has emerged sincEapscott reveals enormous judicial confusion and inconsistencies
engendered by the doctrin&eeRutherford 428 F. Supp. 2d at 851. More specifically, courts
differ on the question of what facts constitute egreginisgoinderunder the doctrineSee, e.q.

Walton v. Tower Loan of Miss., 338 F. Su@a 691, 695 (N.D. Miss. 2004)[T] he governing

legal standards regarding the fraudulent misjoinder doctrine areofardiear.");Bright v. No

Cuts Inc, No. 03640, 2003 WL 22434232, 416 n.21(E.D. La. Oct. 27, 2003)'While the
Tapscottcourt was clear that 'mere misjoinder' is not equivalent to fraudulent misjoihier, t
aspect of th@apscotholding has engendered confusion among courts and commentators alike.");

Turnage v. Ford Motor Co. (In re Bridgestone/Firestone, Inc., Tires Prods. Limb), 1460 F.

Supp. 2d 722728 (S.D. Ind. 2003)'[U]nder Tapscott something more than 'mere misjoinder' of
parties may be required find fraudulent misjoinder. Precisely what the 'something more' is was
not clearly established iffapscottand has not been established sinceOW). that question,
predictably, courts which have chosen to folldapscotthave not been able to craft agirtline

rule which distinguishes "egregious" misjoinders from "mere" misjoinBacy. Carteret Mortg.

Corp., No. 06-588, 2007 WL 43551, at *12 (S.D. Ohio Mar. 22, 208dgh an unclear standard
militates against the adoption of the doctrine.

Indeed, because of these tymd#sconsideration,hte federal district courts in California
have explicitly rejected the fraudulent misjoinder doctr®eeOsborn 341 F. Supp. 2d at 1127;

Aaron v. Merck & Co., Inc., No. 68073 2005 WL 5792361at *9 (C.D. Cal. Jul.26, 2005);

HVAC Sales, Inc., v. Zurich American Ins. Groip.04-03615, 2008VL 2216950at*20 (N.D.




Cal. Jul. 25, 2005).I note that the analysis contained@sborn which | also find particularly

persuasiveserves as the foundation for many of the subsequent cases declining td fpkosett

See, e.q.HVAC Sales, Inc.2005WL 2216950, at *1617. While these California decisions are

not binding on this Court, they are nonetheless helpéighusehe instant membecases are
transferred from California.

In my view, these are considerable reasons against adopting fraudulent misjoinder.
Conducting fraudulent misjoinder analysis in this case necessarily retii@r€surt to wade into
a thorny thicket of unsettled lawideed, disaggements exist as to numerous questions about the
doctrine, andthe last thing the federal courts nésdnore procedural complexityOsborn 341
F. Supp. 2d at 1127In fact, hese unresolvedsues have raiseignificant doubt in the context
of remand.AbsentThird Circuitdirectives this Court declines to adopt fraudulent misjoindss.
a matter of policythis approach is especially prudent in light of the Ti&mtuit's wellsettled
principle that the removal statsteshouldbe strictly construed, and all doubisgardingthe

propriety of removal are to be resolved in favor of rem&wsdAbels v. State Farm Fire & Cas.

Co,, 770 F2d 26, 29 (3d. Cir. 1985). Moreover, "creating a new doctrine havingfteet of
expanding the removability of state court cases that, on their face, ddl natHe the limited
jurisdiction of the federal courts is neither wise nor warrantBad, 2007 WL 43551, at *12
Indeed, doing so woulcbntravenghe circuit cour's instruction to narrowly construe the removal
statutes.Accordingly,by rejectingthe fraudulent misjoinder doctrintere is a lack of complete

diversityhere which constrainshis Courtto remand these member cases to state Eourt.

8 The Moving Defendants alsargue that defendant McKesson was fraudulently joined.
However, this issue is moot because even disregatdosgplaintiffs who resde in California,
each of these casedsoincludes at leastre plaintiff residing in one of the states in which
Defendants BMS and Sanofi are citizenBlew York, New Jersey, delaware.In other words,
even if McKessorwere fraudulently joinedcomplete diversity would still be lacking in all of



As a final note, my decision against adopting the fraudulent misjoinder doctrineets bas
on a careful consideration of the removal statutes and the accompanyingvwcasethis issue.
Such aresult, in my view, comports with the traditional notion of the limited reati federal
jurisdiction. In that regard, the arguments pertaining to misjoinder of cikimddbe presented
to the state court for its adjudication. With that said, however, the Moving Defenaasiton
as to the manner in which Plaintiffs here have pled their Complaints, includingirtivey of
numerous potentially norrelated claims, raise substantial concerns Indeed, the instant
Complaints join various claims of Plaintiffs from different states Wwke&ly haveno connection
to each other but for their ingestion of Plavix. In fact, the Complaints are uasld¢afacts
surrounding Plaintis’ injuries: whetherthese Plaintiffs received Plavix from the same prescribing
physician, suffered the same type of injuries, ingested Plavix for the sassnasgeased Plavix for
similar lengths of time, or took similar dosages of Plavix. While | arara that California’s
joinder rules are particularly liberal, these factual mattelisnevertheless necessarihave a
impact on the outcome of thdisputeover joinder of claims by Plaintiffs In my view, in
pharmaeutical cases like the ones hermaurts should be steadfast in guarding against plaintiffs’
attemps at forum shopping by employinguestionableprocedural mechanissn including
misjoinder of claims. The question of misjoinder remains in these casesillkhg left to the

sound judgment of the state court.

these cases.Accordingly, the Court need not address the arguments pertaining to fraudulent
joinderof McKesson.



CONCLUSION
For the foregoing reasons, the Colatks subject matter jurisdictionver these actions
becausé¢here is n@womplete diversitandthus,they will betransferred to the Northern District of
California for the purposesf remandto the California Superior Court located $an Francisco

California An order will be entered consistent with this Opinion.

Dated: September 12014 /sl __Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.




