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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MANUEL RAMOS, Civil Action No. 13-3639 (FLW)(LHG)
Plaintiff,
V.
ORDER DENYING
COWAN SYSTEMS, LLC, PLAINTIFF'S MOTION
TO DISQUALIFY
Defendant. DEFENDANTS’ COUNSEL

Presently before the Court is a crosstion (the “CrossMotion”) filed by Plaintiff
Manuel Ramog Plaintiff”) seeking to disqualifghe firm of WebeiGallagher Simpson
Stapleton Fires & Newby LLP'the WebelFirm”), and more specifically its attorneysffrey
A. Segal(“ Segal”) andNancyMonte Carld from representing Defendar@wan Systems
LLC ("Cowan") and Thomas J. Hudak, &t/b/aHudak’s Transportation ServicE€$iudak”)
(collectively referred to as “Defendanytsih this matter. Se@PIf. Brief"). [Docket Entry No.
30]. Defendarg opposehe CrossMotion andseek an Order requiring Plaintiff to pay their
attorneysfees in responding as a sanct{tme "Opposition") [Docket Entry No. 46]. Pursuant
to Fed. R. Civ. P. 78, the Court hasiewed tle submissionsf the partiesvithout oral
argument For the reasonset forthbelow,Plaintiff's CrossMotion to disqualify counsel for
Defendants is hereby DENIEMDefendants’ request for reimbursement of its fees in opposing

the CrossMotion is GRANTED.

1 Segal advises thatancy Monte Carb has left the Weber Firm. Tlpart of the Motiorpertaining to heis
therefore moot.
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BACKGROUND ?

On or about June 10, 2011, Plaintiff was driving a truck eastbound on Route 78 when his
vehiclewas struck from behind nother truck driven by James RichaftRichards”) See
First Amended Complaint (“FAC™ 15, 17. Plaintiff sustained severe and permanent injuries
as a resultFAC 122. On June 8, 201BJaintiff filed his initial Complaint, naming a single
defendant, Cowan Systems, Iremd identifying it ashe owner of the truck operated by
Richards. Complaint § 7 [Docket Entry No. 1].

On March14, 2015, Plaintiff filed a motion for leave to amend, seeking to add Hudak as
a defendant At the heart of Plaintiff’'s motion to add Hudak was Plaintiff's discovery that
Hudak and Cowan had a lease agreement whereby hhuolakled both trucking equipment
and drivers to CowanThat information was at least in pabtained by virtue of a thirdarty
subpoena Plaintiff served on Hudak. The Weber Firm represented Hudak in responding to the
subpoenaBy Order dateGeptembeR5, 2015, the motion was granted, and Hudak was
subsequently joined into the actiohhe WebeiFirm filed an answer on behalf &fowan and
Hudak on October 5, 2015. [Docket Entry No..38]is thisjoint representation that forms the

basis for the preseérossMotion to disqualify the Weber Firm.

Il. THE PARTIES' ARGUMENTS

A. Plaintiff's Arguments

Plaintiff argueghatthe Weber Firm’s representation of Defendants presents an actual
conflict or the serious potential for a conflict which cannot be waidintiff’'s Brief at 1, 5.

Plaintiff gives two rationales for this: first, Plaintdbntends that both Hudak and Cowan are

2 Because of the parties’ familiarity with the facts, only those facts sagefor an understanding of the issues
before the Court are addressed.



parties to a lease, which puts them in an adversatationship.Plaintiff's Brief at 9. Because
both of them may be called to testify at trial, Segal would be put in the position of having t
crossexamine his own clients.

Second, Plaintiff argues that Segido has a conflict because he has personal
knowledge of discovery issues and documents that may or may not be proBlzsetiff's
Brief at 1, 9. Plaintiff's counsel may therefore call Segal as a witness at trial. Plaimifés
at 9.

Plaintiff posits that these conflicts are actual and unwaivable. In theaite,
however, he contends that the Court should co@eehearing as to the adequacy of any waiver.
Plaintiff's Brief at1, 12.

In support of these arguments, Plaintiff relies largely on cas@sganisder the Sixth

Amendment.

B. Defendants’ Arguments

Defendants argue that Plaintiff simply has not given any basis for discatabin.
Opposition at 1. First they note that Plaintiff has supplied no facts to supp@GrioeMotion.
Oppositionat 1. They also contend that Plaintiff did not timely object to their joint
representation of Cowan and Hudak until January 2015, despite being aware of it sifes Oct
2014. Opposition at 2. Even then, no support was given for the objection.

Defendants sathat Plaintiff's allegabns of conflict are difficult to understand.
Oppositionat 5 They contend that tH&ixth Amendment cases relied upon by Plaintiff are
totally inapplicable to a civil case arising out diighwayaccident between two commercial
vehicles. Rather, the Rles of Professional Conduct (FE’S’) govern, andheymake clear that

there is no cdifict. Indeed, according to Defendants, their interests are completely ahghed



each othés and withthe interests dRichards, their driver. Oppositiat 6 (citing Tare v.
Bank of AmericaCiv. No. 07-583, 2009 Lexis 2089, *9-10 (D.N.J. Jan. 13, 2@&9)ying a
motion to disqualify defense counsel in a ciabe when thdefendants shared common goals
and interests and were therefore not adverse).

Defendants further object to counsel being categorized as fact witfmssesd: the
facts at issue relate to a vehicular accident to which counsel were nasegr@ppositionat

7.

[I. STANDARD

“Resolution of a motion to disqualify requires the court to balance the need to maintain
the highest standards of the legal profession against a client's righdlyoctieose his counsel.”
Steel v. General Motors Cor@12 F.Supp. 724, 733 (D.N.J.1995). The movant bears the
burden of proving that disqualification is justifie@arreno v. City of Newarl834 F.Supp. 2d
217, 224 (D.N.J. 2011) (citing@ity of Atlantic City v. Trupq201 N.J. 447, 463 (2010);
Maldonado vNew Jersey225 F.R.D. 120, 136—-37 (D.N.J. 2004)pisqualificaion must
generally be based in factd. “Surmise alone cannot support an order of disqualificatitgh.”

“The Rules of Professional Condwftthe American Bar Association as revised by the
New Jersey Supreme Coljrtgovern the conduct of the members of the bar admitted to practice
in this Court.” Loc. Civ. R. 103.1(a). The Cross-Motion implicates two Rules: RPC 1.7 and
RPC3.7.

RPC 1.7(a){) permits an attorney to represent two parties in a lawsuit that are not
adverse to each othefare v. Bank of Americat al, Civ. No. 07-583, 2009 WL 4560694, at

*2 (D.N.J. Oct. 10, 2008pff'd, 2009 WL 90326 (D.N.J. Jan. 13, 200%)states that



(a) Except as provided in paragraph (b), a lawyer shall not represent a client
if the representation involves a concurrent conflict of interest. A concurrent
conflict of interest exists if:
(1) the representation of one client will be directly adversantther
client; or
(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer's responsibilities to
another client, a former client, or a third person or by a personal interest
of the lawyer.

RPC 3.7 prohibits amattorney who is a necessary witn&ssn acting as an advocate at
trial. See Oswell v. Morgan Stanley Dean Witter & Co.,, I8¢o/. No. 06-5814, 2007 WL
2446529, at *3 (D.N.J. Aug. 22, 20@¢Qswell”). RPC 3.7(a) states:

(a) A lawyershall not act as advocate at a trial in which the lawyer is likely

to be a necessary witnhess unless:

(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services
rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on
the client.

“An attorney is ‘likely to be a necessary witness only where he haslanforanation in his
possession which may be divulgédOswell 2007 WL 2446529, at *3 (quotirgarza v.
McKelvey Civ. No. 89-895, 1991 WL 3302, *3 (D.N.J. Jan. 2, 1991J he party seeking to
disqualify an attorney must do more than simply make representations thgkeaima
necessary witness for the attorney to be disqualifiédl.(citing J.G.Ries & Sons, Inc. v.
Spectraserv, In¢384 N.J. Super. 216, 230 (App.Div. 2006)(“Such a mere representation,
however, does not satisfy the threshold requirements of RPC 3.7, which specifieb@olike
that a lawyer will be a necessary witness'l)deed, the party seeking to disqualify must put
forth evidence that establishes the likelihood that the attorney will be a aigcegsess at trial

and if it is unclear from the record as to whether or not the attorney's testimmaoessary, the



motion should be denied.d. (citing Host Marriott Corp. v. Fast Food Operators, In891
F.Swpp. 1002, 1010 (D.N.J.1995)).
V. ANALYSIS

By way of the Cros$/otion, Plaintiff seeks to disqualify the Weber Firm from
representing either Defendant as this case predesdard trial. That Plaintiff perceives an
actual or potential conflict is readily apparent; that he has shown one to essst ol

A party seeking to disqualify counsel must shtbe disqualification is justified
Defendants say they have trouble understanding the basis for the motion; the undersigned
cannot but agreePutting aside thbare boned allegations and speculation, Plaintiff offers
nothing either by way of law or factp support the request to disqualify.

The cases cited by Plaintiff are almost exclusiveigninal cases arising under the Sixth
Amendment. Thus, they implicate constitutional rights, including the right tctiefe
assistance of counsel. Plaintiff appears to confuse the grav&rttas case, indeed at one
point referring to his concern that the Weber Firm represents two witnessean@nd Hudak)
“who may be called to testify for throsecutiorat trial.” Plaintiff's Brief at 11(emphasis
added).

There can be no questitimat the standard is different for a civil case than for a criminal
case. A witness called by the prosecution to testify against a criminatldetanay indeed
place counsel in a conflict position if he represents both the defendant and the adwesse wit
The same reasoning does not, however, apply in a civil case. Here, Hudak and Cowan have
repeatedly assertéldeir common interest in defending tkisit. They have not filed cross-

claimsor third-party complaints against each other, nor has eitlggrested that its defense



relies somehow on the culpability of the other. In short, they have done nothing but espouse a
common interest in their defense.

What's more, Plaintiff has done nothing to establish any facts underpinningetpedall
conflict. Plaintiff asserts that there is an adversarial relationshiygebatHudak and Cowan by
virtue of their being parties to a lease agreem@Astnoted previously, Cowan and Hudak deny
any adverse relationshipor does the record Plaintiff presents suppoet @m fact, Plaintiff has
presentedirtually no recordor this motion only unsupported allegations and speculatiéor.
example, Plaintiff states without elaboration or citation ghednflict arose because Cowan and
Hudak were “both parties teasea agreement and who are inextricably involved in lease
agreement that placed them in a clearly adversarial position to one another andatienspef
the trucking company in this case.” Plaintiff's Brief at 9. Saying it, Mewesimply does not
makeit so. There is no basis to conclude that the lease agreement creates anythittgarios
adversarial relationship, let alone an unwaivable corflict.

Although Plaintiff submitted a doment entitled Quifi cation of Facts, that document
containsasinge sentence: “Plaintiff seeks an Order disqualifying defense counsel.” ¢Dock
Entry No. 45-5]. Plaintiff includes two exhibits with the motidnOne exhibit is Segal’s cover
letter serving Hudak’s responsedaintiff’'s subpoena, along with the responses themselves.
[Docket Entry No. 45-2]. The other is a copy of Department of Transportation regsalati
purportedly governinggasing agreements. [Docket Entry No. 45-3]. Based upon this record,

or lack of recordPlairtiff asks the Court to disqualify Defendants’ counsel of choice.

3 Because the undersigned finds no conflict has been shown, themdsdto address the issue of waivBee,
e.g.,Tare 2009 WL 90326, at *8D.N.J. Jan. 13, 2000RPC 1.7(b) does not come into play unless it is first
shown that there is a concurrent conflict of interest.”)

4 The exhibits are naittached to a certifition or otherwise made part of the record.



There is an irony here that is not lost on the undersigimesieeking to amend the
complaint to add Hudak, Plaintiff assured the Court that there would be no prgudeay
because Coan and Hudak shared counsel, such that any disruption would be minimal.
Plaintiff's Brief in Support of Motion to Amend at p. 9 (“The majority of discoveryinplete
in this case and defendants have the benefit of being represented by the sameaw fir
[Docket Entry No. 30].1t is perplexing to say the least that Plainsiffould now seeto cause
that very disruption and prejudice to Cowan in light ofgrisr assurances.

Plaintiff's parallel argument for disqualification on thasisthat Defendats’ counsel
“are fact witnesses who potentially could be called as trial witnesses,"ifPaBitief at 3, is
similarly devoid of supportPlaintiff fails to explain why counsel’s testimony as to “whether
certain discovery exists,” migbe permissiblen light of the protections afforded by the
attorneyelient privilege and the work product doctrine, let alone sufficiendgessaryo
implicate the prohibition of RPC 3.7.

Plaintiff's relianceon U.S v. Merling 349 F.3d 144, 152 (3d Cir. 2008)misplaced.In
that casethe Third Circuit affirmed théistrict courts disqualificationof the attorney, buts
decision wa®n anappealfrom acriminal conviction br racketeering and conspiracgs part
of its opinion, he Court of Appeés explicitly found that the district countad “engaged in the
balancing required of the Sixth Amendment.” 349 F.3d at T5@ same is true &.S. v.
Cannistrarq 794 F.Supp. 1313 (D.N.J. 1992), also relied upon by Plail8dE794 F.Supp.
1322(“Indeed, the purpose of disqualification is to preclude a subsequent allegation of
ineffedive assistance of couns®l.In other words, the cases are also criminal cases, where
disqualificaion is assessed with an eye towards the Sixth Amendiaathiare therefore

inapposite in this civil case.



Because Plaintiff has not set forth an adequate basis in either law or fact for
disqualifying Defendants’ counsel under RPC 3.7, the Court declines to do so.

Finally, Defendants have sought reimbursement of the fees expended in opposing the
CrossMotion to disqualify. Were the undersigned able to infer even the remotestdndbis
CrossMotion, the conclusion on the request for fees might be otherwise. The record here,
however, provides no basiseither law or factor theCrossMotion, leading to the conclusion
that the only purpose was to harass Defendants and to further delay a resolution aitshe me
Accordingly, the request for fees expended in opposiegdiossMotion is hereby granted.
Coungl for Defendats is instructedo submit an affidavit or certification detailing the time

spent on its opposition within 30 days.

V. CONCLUSION

The Court finds that Plaintiff has not put forth any basis for disqualifying cbiorse
Defendants. The cases cited are inafipo The factual assertions amount to nothing more than
bald faced allegations and have no support whatso@Ver CrossViotion is therefore denied;

therequest for reimbursement of the fees expended in opposing the Cross-Motion is granted.

THEREFORE, for the reasons stated above, and for good cause shown,

IT IS on this11™ day ofDecember, 2015,

ORDERED that Plainiff's CrossMotion to Disqualify Defense Counsel [Docket Entry
No. 45]is hereby DENIEDand it is further

ORDERED thatDefendantsapplication for reimbursement of attornefesés expended
in opposing the Cross-Motida herely GRANTED; and it is further



ORDERED thatDefendand shall submit an affidavit or certification evidencing the

fees granted above within 30 days.

AT

LOIS H. GOODMAN
United States Magistrate Judge
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