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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY
Anthony Spikes, et al.,

Plaintiffs,
Civ. No. 13-3669
V.
OPINION
Hamilton Farm Golf Club, LLC, et al.,

Defendants.

THOMPSON,U.S.D.J.

This matter appears before the Court anaiion to dsmissbrought by Defendants
Hamilton Farm Golf Club, LLG*HFGC”), Hamilton Farm Golf Clul§‘the Club”), and HF
Business Trusfcollectively,“Defendants”) The Court has issued the Opinion below based
upon the written submissions of the parties and oral arguments held on January 6, 2013. For the
reasons stated herein, the Ca@reintsthe motion to smissin part anddeniesin part.

BACKGROUND

This case ases out of Defendants’ refusal to refund deposits paid by Plaintiff Anthony
Spikes and others (“Plaintiffs”) as part of a golf club membership profrRtaintiffs eactpaid
a deposit ranging from $160,000 to $212,000 to obtain an Individual Golf Membership or the
upgraded Family Golf Membership. (Doc. N9. TheMembershipAgreementgontained a
“Refund of Membership Depositstating“[i]f the member resigns before the end of they&ar

period,themembershigleposit paid by the member or the amount of the membership then

! Several cases have been brought concerning thegemeeal subject mattand défendars in
New Jerseyourts. SeeMeiselman v. Hamilton Farm Golf Club LL.CIV. 11-0653 AET, 2011
WL 3859846 (D.N.J. Sept. 1, 201Bava v. Hamilton Farm Golf Clyket al, Civ. No. 08-5473
(D.N.J. 2009)Matina v. Hamilton Farm Golf Club, et.alCiv. No. 08-5725 (D.N.J. 2009);
McCarthy v. Hamilton Farm Golf Clyliboc. No. SOM-L-267-11 (2013).
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charged for membership, whichever is the less, will be refundedgfter.the issuance of the
membership by the Club to a new member.” (Doc. NolUhder the Membership Agreement
the “Clubalso reserel] the right to modify this Membership Plan .] and to add, issue or
modify any type or category of membership.” (Doc. No. 1).

Plaintiffs contend thaDefendants created another type of membeiiaipoffered
identical rightsat alower cost for the sole purpose of avoiding repaymetieéieposits owed
to Plaintiffs. (Doc. No. 1)Plaintiffs further allegghat HFGCattempted to keep HFGC'’s assets
away from Plaintiffdoy enteing intoan agreementyherein HFGC granted HF Business Trust a
security interest in all of its assets. (Doc. No. 1).

Plaintiffs brought a seven-count complaint in June of 2013. However, counsel for
Plaintiffs withdrew several counts during oral argumentEhe remaining kaims areas follows:
Breach of Contra¢cBreach of the&Covenant of Good Faith and Fair DealiagdFraudulent
Conveyance under the Uniform Fraudulent Transfer Act.

DISCUSSION

1. Legal Standard

A motion under Federal Rule of Civil Procedure 12(b)(6) tests the sufficierthg of
complaint. Kost v. Kozakiewi¢Zl F. 3d 176, 183 (3d Cir. 1993). The defendant bears the
burden of showing that no claim has been presertiedges v. United State$04 F.3d 744, 750
(3d Cir. 2005). When considering a Rule 12(b)(6) motion, a district court should conduct a
threepart analysis.See Malleus v. Georgé41 F.3d 560, 563 (3d Cir. 2011). “First, the court
must ‘take note of the elements a plaintiff mustg to state a claim.”ld. (quotingAshcroft v.

Igbal, 56 U.S. 662, 675 (2009)). Second, the court must accept as true all of a plaintiff's well-

2 plaintiffs withdrew thefollowing claims:Fraudulent Inducemenilegligence Per Se, Unjust
Enrichment, and Violation of Public Pajic
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pleaded factual allegations and construe the complaint in the light most favordiaelaintiff.
Fowler v. UPMC Shadysidé&78 F.3d 203, 210-11 (3d Cir. 2009). The court may disregard any
conclusory legal allegationdd. Finally, the court must determine whether the “facts are
sufficient to show that plaintiff has a ‘plausible claim for reliefild. at 211 (quotinggbal, 556
U.S. at 679). Such a claim requires more than a mere allegation of an entitlerebet ¢t r
demonstration of the “mere possibility of misconduct;” the facts must all@mmr ieasonably to
infer “that the defendant is liable for the misconduatgdld.” Id. at 210, 211 (quotinigbal,
556 U.S. 678-79).

2. Analysis

This Court must examine three clainBeach of Contract; Breach of tR®venant of Good
Faith and Fair Dealing; and Fraudulent Conveyance.

a. Breach of Contract

“To establish a breach of contract claim, a plaintiff has the burden to show thattig® par
entered into a valid contract, that the defendant failed to perform his obligations under the
contract and that the plaintiff sustained damages as a reBektk v Donovan 12-1213, 2012
WL 6131055 (3d Cir. Dec. 11, 201@jtations omitted)see also Frederico v. Home Dep&07
F.3d 188, 203 (3d Cir. 2007).

Here, each membes contractually entitled to refunds upeither thecompletion of the
30-year periocr the issuance of that membensembership to a third party. Plaintiffs have not
alleged that either event hascurred. InsteadPlaintiffs allege that Defendants breached the
Membership Agreemenhrough the creation of the new membership plahswever, under the
Membership Areement;[tlhe Club reserves the right to [. . .] add, issue or modify any type or
category of membership.” (Doc. No. 1pince Defendastwere ‘contractually entitled to

engage in the alleged conduct,” Plaintiffs cannot obtain relief under a breachrattolaim.
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SeeMeiselman v. Hamilton Farm Golf Club LLCIV. 11-0653 AET, 2011 WL 3859846
(D.N.J. Sept. 1, 2011).
b. Good Faith and Fair Dealing

Under New Jersey law, “[e]very party to a contract . . . is bound by a duty of goodhfaith a
fair dealing in both the performance and enforcement of the contiiglibt & Frantz, Inc. v.
Ingersoll-Rand Cq.457 F.3d 312, 328 (3d Cir. 2006). A party “breaches the duty of good faith
and fair dealing if that party exercises its discretionary authority arbjtrunreasonably, or
capriciously, with the objective of preventing the other party from receivingasonably
expected fruits under the contracif¥lilson v. Amerada Hess Cor@73 A.2d 1121, 1130 (N.J.
2001). “Such risks clearly would be beyond the expectations of the parties at théofohat
contract when parties reasonably intend their business relationships to beyieneficial.”

Id. “Bad motive or intention is essential” to a court’s consideration of this claim.

Here, Plaintiffs allege that Defendaiteated new memberships with substantially the same
rights and privileges for the sole purpose of avoiding the continuing obligation to refund
Plaintiffs’ original deposits. While the Club was contractually authorized to add new
membership categories, the creation of new memberships that are nearly idetiieariginal
memberships in all respects is “unsettling, paldidy in light of the various indueeents in the
Plan suggesting that resigned memberships would be reissued as new membkeisJeme
Meiselman v. Hamilton Farm Golf Club LL.CIV. 11-0653 AET, 2011 WL 3859846 (D.N.J.
Sept. 1, 20115. Viewing the facts in the light most favorable to Plaistithe Court finds that

Plaintiffs have sufficiently alleged this count.

% Though this Court granted the motion to dismisBawmaandMatina, which presented
comparable facts, the Complaint in the present case more closely restni@emplaint in
Meiselman
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c. Fraudulent Conveyance
Plaintiffs bring Fraudulent Conveyance claims under § 25:2-25 and § 25: 2% of
Uniform Fraudulent Transfer A¢GtUFTA”) . The Court will first examinghe issues related to
§ 25:2-25 before turning to § 25:2-27.

i. N.J.S.A. § 25:2-25

Plaintiffs claim that HFGC transferred property to HF Business Tmu&d08 “with the
actual intent to hinder, delay or defraud any creditor or debtor.” (Doc. No. 1). Cogatgesn
a twostep analysis to determine whether a defendant is liabletfaal daud. United Ass'n v.
Schmidt CIV.A. 10-1815 RBK, 2011 WL 76605%at*7 (D.N.J. Feb. 24, 2011 )irst, thecourt
must determine “whether the debtor has put some asset beyond the reach of erbutitors
would have been available to them at some time but for the conveyddcéitations omitted).
Second, the court must determine “whether the debtor transferred propertyenrittent to
defraud, delay, or hinder the creditotd. “The party seeking to invalidate the transfer has the
burden of proving actual intent.d.

“In determining actual intent to defraud, courts should balance the factors etashiera
N.J.S.A. § 25:2-26, as well as any other factors relevant to the transa@itrhinsky v. Nat'l
Westminster Bank N,JL59 N.J. 463, 489 (1999Y.heN.J.S.A. § 25:226 factorsnclude:

a) the transfer or obligation was to an insider;

b) the debtor retained possession or control of the property transferred after the
transfer;

c) the transfer or obligation was disclosed@ncealed,;

d) before the transfer was made or obligation was incurred, the debtor had been
sued or threatened with suit;

e) the transfer was of substantially all the debtor's assets;

f) the debtor absconded;



g) the debtor removed or concealed assets;

h) the value of the consideration received by the debtor was not reasonably
equivalent to the value of the asset transferred or the amount of the obligation
incurred;

i) the debtor was insolvent or became insolvent shortly after the transfer was
made orhe obligation was incurred;

J) the transfer occurred shortly before or after a substantial debt waseshcand

k) the debtor transferred the essential assets of the business to a lienor who

transferred the assets to an insider of the debtor.

a. Assets Beyond the Reach of Creditors

Plaintiffs satisfied the first requirement of the analysis by alleging that Hé-@€3kets are
now beyond their reach. (Doc. No. 1). Téfere, theCourt nowfocuses itsliscussion on the
“badges of fraud” factors.

b. Intent to Defraud

Here, Paintiffs “have reason to believe” HFGC and HF Business Trust are under
common ownership and control and th&GC transferred all of its assets to HF Business Trust
with the intent to hinder the payment of an obligatidhe Court finds that the “badges of
fraud” analysiswhich is informed by the purpose of the UFTA, requdissnissal of the claim.

With respect tdactor (a), the transfer appesito be to an “insider.” According to

N.J.SA. § 25:2-22, if the debtor is a corporatitime term‘insider” includes the following
entities: a director of the debtor; an officer of the debtor; a person in controlagliter; a
partnership in which debtor is a general partner; a general partner in a pgvtreerd a relative
of a general partner, director, or officer, or person in control of the dehterNdw Jersey
Supreme Courdlsofound thatan “insider” is any entity that “stand[s] in such close relation to

the debtor as to give rise to the inference that they have the ability to ikflaeoontrol the
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debtor’s actions.”Gilchinsky 159 N.J. at 478SinceHF Business Trust and HFGC are under
common ownership and control, additional discovery could show that HF Business Trust
satisfesthe definition of‘insider.”

With respect tdactor (b), while Plaintiffs allegd that HF Business Trust anaffiliate of
HFGC under common ownership and control, Plaintiffs daleatrly showthat HFGC retains
control over the property or how HFGC exercises that control. Howaeiing the facts in the
light most favorable to Plaintiff$t appears thahe debtor retained possession or control of the
property transferred after the transfer

With respect tdactor (c) Plaintiffs did not allege that the transfer or obligatiwas
concealed

With respect tdactor (d), Plaintiffsdid not allege thathedebtor had been threatened
with suit prior to the transfer.

With respect tdactor(e), Plaintiffs have “reason to believiélatHFGC transferred all of
its assetso HF Business Trust.

With respect tdactor (f), Plaintiffsdid not allege that debtor absconded.

With respect tdactor(g), Plaintiffs did not allege that the debtor removed or concealed
assets.

With respect tdactor (h), Plaintiffs did not showthat the value of consideration received
by the debtor was not reasonably equivalent to the value of the asset transferred.

With respect tdactor (i), Plaintiffs do not show that debtor was insolvedhder New
Jerseylaw, “[a] corporation is deemed insolvent: (1) when the aggregate of its property,
exclusive of any property which it may have conveyed, transferred, concealegeceor
permitted to be concealed or removed, with intent to defraud, hinder of delay its credétbrs, s

not at a fair valuation be sufficient in amount to pay its debts; or (2) when the canp@sat
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unable, by its available assets or the honest use of credit, to pay its debtshesoney due.”
N.J.S.A. § 14A:14L(f). Plaintiffs have nballeged sufficient facts to satisfy this definition

With respect tdactor (j), Plaintiffs do not show that the transfer occurred shafter or
before a substantial debt was incurred.

With respect tdactor (k), Plaintiffs do not show that the debtor transferred assets to a
lienor.

Viewing the facts in the light most favorable to Plaintiffee allegations appear to satisfy
threeof the “badges of fraudtactors. The Court must nowalane all of the factors as well as
any other factors relevant to the transacti8eeMSKP Oak Grove, LLC v. Venui®75 F. Supp.
2d 426, 436 (D.N.J. 2012).

Plaintiffs” Complaint does not allege that Defendants knew of any pendingilaws
action to collect assets prior to the transfer or that the transfer was ddéoseiproximity to the
burden of new debt or obligations. Moreover, Plaintiffs only allege that Defendantsdr&dus
pay the disputed deposilaintiffs have not shown that Defendants failegh&xyany current
debts, such as debts owednembers who have reached their thirtieth y&anally, snce
Plaintiffs have onlyallegedfacts sufficient to support subsections (a), (b), and (e), this case
differs in substantial respectrom other cases in which courts allowed plaintiffs to bring a claim
under this statuteSeeMSKP Oak Grove, LL(875 F. Supp. 2dt436 (denying motion to
dismiss after plaintiffs alleged (a), (e), (h), and @ilchinsky 159 N.Jat478(reversing lhe
dismissal of plaintiffs claim after finding “at least seven ‘badges of fraud’)

Enforcing the UFTA in this case would also not advance the purposes of the statite.
UFTA is designed to “prevent the debtor from placing his or her property beyond a creditor’s
reach.” Gilchinsky 159 N.Jat475. Underlying th&FTA is the notion that a debtor cannot

deliberately cheat a creditor by removing his property from “the jaws of executd.
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“Fraudulent conveyance claims thus allow the creditor to undo the wrongful transactstoso a
bring the property within the ambit of collectidbnld. However, the present case does not
significantly raisgheseconcerns. Unlike iMeiselmanwhere this Court denied the motion to
dismiss,Plaintiffs have not shown that Defendants are going out of busimesact, the
business has remained open for a substantial period of time following the tr&Hafetiffs
have not shown th&#iFGCis unable to pay any undisputed dedtslleged sufficient facts to
show actual intent to defraud.

After balancing all relevant considerations, this Court finds that Plaingifesgjations are
insufficient under these specific circumstances.

il. N.J. S.A. § 25:2-27

Plaintiffs’ Complaint appears to invoke N.J.S.A. § 25:2-27, which prevents fraudulent
transfersas to present creditors.

Under N.J.S.A. § 25:2-31, Extinguishment of Cause of Act@icause of action with
respect to fraudulent transfer or obligation [under N.J.S.A. § 25:2-27] is extinguishssl sunté
action is brought [. . . ] within one year after the transfer was made or thetiobligas
incurred.” Because the action was brought more than one year after the rebnsiet tvas
made or the obligation incurrgethis claim is dismissed.

CONCLUSIONS

For the above reasons, the Motion to Dismisteisiedin part andgrantedin part.

Anne E. Thompson

ANNE E. THOMPSON, U.S.D.J.

Dated:1/22/14



