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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ANTHONY SPIKESet al,

Plaintiffs,

Civ. No. 13-3669
V.

OPINION
HAMILTON FARM GOLF CLUB, LLC, et
al.,

Defendants.

THOMPSON, U.S.D.J.

INTRODUCTION

This matter is before the Court uponfgppeal of Magistrate Judge Bongiovanni’s
January 28, 2016 Order by Defendant Hamilton Fawti Club, LLC (“Defendant”). (ECF No.
49). Plaintiffs Anthony Spikes, Howard Yung, Je8gger, and Kevin McMurtry (“Plaintiffs”)
oppose. (ECF No. 53). The Court has decidedAppeal based on the written submissions of
the parties and without oral argument purstianhiocal Civil Rule 78.1(b). For the reasons
stated herein, Defendant#gppeal will be denied.

BACKGROUND

As the parties are familiar with the factstiofs case, the Court will only recite the facts
relevant to this motion. This case, like many athtbat have been pursued in the courts of New

Jersey, arises out of Defendant’s resal to refund Plaintiffs’ membship deposits that they paid

! These cases include: (#lpiselman v. Hamilton Farm Golf Club LL.Civ. No. 11-653; (2)
Bava v. Hamilton Farm Golf Club, et aCiv. No. 08-5473; (3Matina v. Hamilton Farm Golf
Club, et al, Civ. No. 08-5725; and (NlcCarthy v. Hamilton Farm Golf Clylboc. No. SOM-
L-267-11.
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as part of a golf club membership program atktamilton Farm Golf Club. Plaintiffs had all
paid six-figure membership fees, and latsigned from the GolClub. Despite their
resignations and the purportedéfundable nature of their meeship deposits, Defendant has
not repaid the money allegedly daled owing to Plaintiffs. Id. at { 21). Based on the
foregoing, Plaintiffs claim that Dendant breached the covenant of good faith and fair dealing.
(Id. at 7 38-39f.

On February 5, 2014, Defendant answered Risn€omplaint. (ECF No. 27). At the
time the Answer was filed, litagion concerning Defendant’sfuedable membership deposits
had been ongoing for over five years and the sirMieiselmanmmatter in particular had been
pending for three years. Plaffg were not part of th&eiselmammatter, and they were
represented by a different attorney. An initahference was held this case on March 11,
2014 with Magistrate Judge TonranJ. Bongiovanni. While tideiselmammatter was briefly
discussed during the conference, a formal disgosehedule was entered in this case setting
various deadlines, inclial fact and expert discovery ddiags and deadlines for motions to
amend the pleadings and to join new parties. (ECF No. 29).

The next conference with Magistrate Ju@gmgiovanni was on July 9, 2014. Given the
overlapping subject matter, Magistrate JuBgagiovanni again briefly discussed tHeiselman
proceedings. At that juncture, Magisg@udge Bongiovanni determined that Meselman
matter did not impact the proceedings in thisecaAs a result, the case continued to move
forward with Magistrate Judge Bongiovanni extending the parties’ deadlines, specifically

extending fact discovery to November 11, 2014.

2 Plaintiffs originally raised six other countstimeir Complaint. These counts, however, have
since been dismissedS&eECF Nos. 25-26).
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After receiving correspondence from the parties that referencéditiselmarcase and
potential collateral estoppmlsues in this case, Magidgaludge Bongiovanni scheduled a
telephone conference for Octol®¥, 2014. During the call, Magistrate Judge Bongiovanni
discussed the possibilif a stay and the benefits to be obtained therefrom such as preserving
judicial economy and increasing the likelihoodaddettlement. Given the potentially time-
sensitive nature of certain of Plaintiffs’ dme@ry requests, MagisteaJudge Bongiovanni did
not immediately impose a stay. However, afiedressing the relentidiscovery issues,
Magistrate Judge Bongiovanni, witte consent of the pges, stayed this matter pending a final
disposition of thevieiselmanriitigation. (ECF No. 32).

On May 5, 2015 the juryeached a verdict in thdeiselmarcase and on May 7, 2015,
the Court entered a judgmentrad cause for action in favor of Defendant. Magistrate Judge
Bongiovanni promptly scheduled a call witletparties in this case for May 27, 2015. During
that call, Plaintiffs indicated that they wesady to move forward immediately with discovery.
Defendant raised the possibility of moving smmmary judgment on @clusion grounds, based
on the outcome of thleiselmartrial. Magistrate Judge Bongiovanni deferred deciding whether
to permit Defendant to file a preclusion-based motion. Instead, she lifted the stay of discovery
and directed the parties tolsmit a written status update hyng 30, 2015 regarding any issues
that they were unable to resolvetlwiespect to wrien discovery. $eeMinute Entry of May 27,
2015).

While issues arose regarding depositionsptilg substantial issu® arise concerning
written discovery involved Defendant’s nidecument requests served on May 28, 2015. These
requests sought to discover what, if atgimmunications were had between counsel for
Plaintiffs in this case andansel for the plaintiffs in th®leiselmarcase, and whether any of the

plaintiffs in this case had communicatdicectly with the plaintiffs’ counsel iMeiselman (See
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Def.’s First Set of Document Requests, ECF No3B5Plaintiffs objected to all of Defendant’s
requests. feePIs.” Objections and Responses to Defnt’s First Set of Document Requests,
ECF. No. 35-4). The parties were unablsuocessfully resolve this issue on their own and
therefore raised it with Magfirate Judge BongiovanniS€eECF Nos. 35-6, 35-7, 35-8).
Magistrate Judge Bongiovanni determined thatgéarties’ dispute ovddefendant’s proposed
preclusion defenses and relatedendiscovery requests shoulddmressed in formal motions.
On September 11, 2015, Defendant filed a motiazotopel discovery and a motion to amend its
answer to include affirmative defenses based sijudicata and collateralstoppel. (ECF Nos.
35, 36).

On January 28, 2016, Magistrate Judge Bongiovdenied both of Defendant’s motions.
(ECF No. 47). Magistrate Judge Bongiomafound that there was no basis upon which
Defendant could argue thBtaintiffs should be bound by the outcome of Megselmartrial.
(ECF No. 46 at 11). Magistrate Judge Bawginni therefore also found that any further
discovery concerning Defendant’s preafusdefenses was not warrantedd. at 13).
Defendant timely appealed Magistrate JuBgagiovanni’s decision, and this Appeal is
presently before the Court.

LEGAL STANDARDS

When a district court flge reviews a magistrate judgéecision, the district court judge
must “modify or set aside any part of the order ihatearly erroneous @ contrary to law.”
Id. A magistrate judge’s factualnfiing is clearly erroneous wheafter considering the entirety
of the evidence, the reviewing cois “left with the definite ad firm conviction that a mistake
has been committed.Dome Petroleum Ltd. v. Engglers Mut. Liab. Ins. Cp131 F.R.D. 63, 65
(D.N.J. 1990). A ruling is contrary to law whammagistrate judge &s misinterpreted or

misapplied applicable law.United States ex rel. BahserBoston Sci. Neuromodulation Corp.
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No. 11-1210, 2015 WL 7720485, at (R.N.J. Nov. 30, 2015) (citinGunter v. Ridgewood
Energy Corp.32 F. Supp. 2d 162, 164 (D.N.J. 1998)). Bheden of showing that a ruling is
clearly erroneous or contrary to lawste with the party filing the appeallarks v. Struble347
F. Supp. 2d 136, 149 (D.N.J. 2004).

Under Federal Rule of Civil Procedure 15(a), leave to amend the pleadings is generally
given freely. See Foman v. Davi871 U.S. 178, 182 (1962)jvin v. Suzuki227 F.3d 107, 121
(3d Cir. 2000). Nevertheless, the Court dayy a motion to amend where there is “undue
delay, bad faith or dilatory motive on the part & thovant, repeated failure to cure deficiencies
by amendments previously allowed, undue ymlge to the opposing party by virtue of
allowance of the amendment, [duafility of the amendment.'ld.

ANALYSIS

Defendant appeals Magistratedge Bongiovanni’s decisida deny two of Defendant’s
motions. Defendant’s first motion was a motionl&ave to amend its answer. (ECF No. 36).
Defendant proposed adding two preclusion defebased on the favorable outcome it had in the
Meiselmartrial. Defendant’s second motion was atimo to compel discovery. (ECF No. 35).
Defendant requested that the Garompel Plaintiffs to producdocuments regarding Plaintiffs’
communications with thMeiselmarplaintiffs and counsel. Masjfirate Judge Bongiovanni held
that Defendant’s preclusion defenses were fudihel therefore further discovery to support those
defenses was not warranted. (ECF No. 46 at 11-13).

Collateral estoppel bars “successitigation of an issue ofdafct or law actually litigated
and resolved in a validourt determination."Nationwide Mut. Fire Is. Co. v. George V.
Hamilton, Inc, 571 F.3d 299, 310 (3d Cir. 2009) (quotiigw Hampshire v. Main®&32 U.S.
742, 748-49 (2001)). Generally, defendants mayusetcollateragstoppel against plaintiffs

who were not parties to the prior litigatiord. Plaintiffs were not parties to tideiselman
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litigation. Therefore, under the geakrule, Defendant could not use tMeiselmanverdict to
bar Plaintiffs via collateral estoppel thre related doctrine of res judicdta.

In Taylor v. Sturgell553 U.S. 880, 893-95 (2008), thefeme Court articulated six
exceptions to this general rule. The T@ircuit summarized the exceptions thusly:

1) the nonparty agrees to be bound by therd@nation of isses in an action
between others;

2) a substantive legal relationship—i.aditional privity—exists that binds the
nonparty;

3) the nonparty was adequately represgbtesomeone with the same interests
who was a party;

4) the nonparty assumes control overlitigation in which the judgment is
rendered;

5) the nonparty attempts to bring suit as designated representative of someone
who was a party in therior litigation; and,

6) the nonparty falls underspecial statutory schemeathexpressly forecloses
successive litigation by nonlitigants.

Nationwide Mut. Fire Ins. Cp571 F.3d at 312-13 (internal quotation marks omitted).
Defendant indicates that its preclusion defengasld fall under eithethe first or second
exception. $eeDef.’s Br., ECF No. 49-1 at 6 (citingases where a court inferred nonparty’s
consent to be bound by a prior judgemeidt)at 12 (questioning wheth&laintiffs’ relationship

with theMeiselmarplaintiffs rose to the level of prity)). Magistrate Judge Bongiovanni

3 Defendants use the terms “collaleestoppel” and “res judicatin their proposed affirmative
defenses. (ECF No. 35-16 at 7). The Supr€mart appears to prefer the more modern term
“issue preclusion” instead of “collateral estoppehée Taylor v. Sturgeb53 U.S. 880, 892 n.5
(2008). The Supreme Court hasently described both issue gusion and claim preclusion as
falling under the umbrellaf “res judicata.”Id. at 892. However, the Supreme Court has
previously suggested thates judicata” is synonymous shjlavith claim preclusion.See Semtek
Int'l Inc. v. Lockheed Martin Corp531 U.S. 497, 502 (2001). Redkess of any confusion on
the issue, both Defendant and Magistiatdge Bongiovanni apgr to agree thataylor v.
Sturgellprovides the relevant framework for this €aand they refer to the issue as one of
“nonparty preclusion.” The Third @iuit also uses the term “norpapreclusion” in its primary
case interpretingturgell Nationwide Mut. Fire Ins. Co. v. George V. Hamilton, |B3.1 F.3d
299 (3d Cir. 2009). This Court will follow suity discussing “nonparty preclusion” and
Defendant’s proposed “preclusion defenses.”
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concluded that Defendant’s proposed dedsrfailed under each possible exception, and
therefore it was appropriate to deny leavantend as futile. (ECF No. 46 at 11-12).

As Defendant notes, the futility standard &mnending its answer is identical to the
12(b)(6) standard for futilityHua v. MortgageNo. 14-7821, 2015 WL 5722610, at *7 n.10
(D.N.J. Sept. 29, 2015). Defendant argues Megistrate Judge Bongiovanni’'s decision
constitutes reversible error because Defendastnearequired at the pleading stage to provide
any evidence supporting its defenses. (Def.'s BCF No. 49-1 at 1). While Defendant need
not provide evidence at this seagust as in a 12(b)(6) motion, Defendant’s proposed amendment
will fail if it is legally insufficient on its face Harrison Beverage Co. v. Dribeck Importers, Inc.
133 F.R.D. 463, 468 (D.N.J. 1990). Undez Third Circuit’s interpretation dsturgell
Defendant’s proposed affirmative defenaes facially legally insufficient.

Addressing the first exception to the gexdidar against nonpartyreclusion, Defendant
cites a string of cases where a court ‘irdd” that a nonparty coeated to be bound to a
previous judgment. (Def.’s BEECF No. 49-1 at 6-7). None tifese cases are within the Third
Circuit, and only two were decided after thgpBme Court announced tbentrolling rule in
Sturgell These two cases do not support Defendant’s argumeSteffien v. C.I.R104 T.C.M.
303 (T.C. 2012), a tax court cdaded that a party was bound by a previous judgment because
that party haexplicitly consented to be bound by a previudgment (though he later tried to
disavow this consent). Defendaltttes not allege that Plaintiféver explicitly consented to the
Meiselmarjudgment. The second pdSturgellcase iHenry E. & Nancy Horton Bartels Trust
ex rel. Cornell Univ. v. United State®8 Fed. Cl. 105, 113 (2009ff'd sub nomBartels Trust
for benefit of Cornell Univ. ex rel. Bartels v. United Sta6ds F.3d 1357 (Fed. Cir. 2010).
Defendant cites this case for the proposition tharéy may explicitly or implicitly agree to be

bound by a prior judgment. (Def.Br., ECF No. 49-1 at 7-8)This proposition is supported by
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this case and b8turgell which both cite the same sextiof the Restatement (Second) of
Judgments.Taylor v. Sturgell553 U.S. at 894 n.Henry E. & Nancy Horton Bartels Trys38
Fed. Cl. at 113.

While Defendant relies heavily on this section of the Restatement in its BeeD¢f.’s
Br., ECF No. 49-1 at 6, 9), Defendardglects to include the Restatement’s caution that “no such
agreement [to be bound] should be infere&dept upon the plainest circumstances.”
Restatement (Second) of Judgments § 40 cifit982). There are no such plain circumstances
in this case. This case stands in stark cehtmathe Restatement’s example of an implied
agreement:

A brings an action to restrain B, a comnwamrier, from putting a rate increase into

effect. C, who appeared with A in a priadministrative heamg challenging the

rate, brings a similar action, employing the same attorney, and asserting

substantially identical claims. C requestsedel of his suit until the trial of A

against B, stating that the tvactions involve identicaksues and that the deferral

will prevent duplication of trigproceedings. It may be inferred that C consented to

be bound by the determinations mauéhe action between A and B.
Restatement (Second) of Judgments § 40 cifit982). Plaintiffs did not employ the same
attorney as th&leiselmarplaintiffs. The two groups had ver appeared together before.
Defendant does not dispute tihdagistrate Judge Bongiovanni wid® one who decided to stay
the case with the consent of both partiEsen assuming Defendant’s allegations of
collaboration between Plaintiffs and thieiselmarplaintiffs were true, this case would not
resemble the Restatement’s example afrgslied agreement to be bound. Therefore,
Magistrate Judge Bongiovanni’s determination etendant’s preclusion defenses are futile
under the firsBturgellexception is not clearly errooes or contrary to law.

Addressing the secor@turgellexception, Defendant asserts thdtlitional facts could be

discovered to show that Paiffs’ relationship with theMeiselmarplaintiffs reached the level of

privity necessary to bar Plaintiffs’ claimsSdeDef.’s Br., ECF No. 49-1 at 12). The Third
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Circuit discussed the “privityrequirement under the seco8turgellexception at length in
Nationwide Mutual Fire Insurance Comparb71 F.3d at 310-12. The Court explained that
privity requires “a prior legal arepresentative relationship bet@n a party to the prior action

and the nonparty against whomaggiel is asserted. Without such a relationship, there can be no
estoppel.”Id. at 312. The Supreme Court offered exampdégprior qualifying relationships,
including bailor-bailee, and assignor-assign€aylor v. Sturge|l553 U.S. at 894. Defendant’s
allegations do not suggest that the two setsahplfs ever had an actual legal or representative
relationship. Rather, DefendanéiBegations of collaboration mootosely resemble the “virtual
privity” or “virtual representation” doctrine th&turgelland the Third Circuit both rejecte&ee

id. at 904;Nationwide Mut. Fire Ins. Cp571 F.3d at 312. Thewk, Magistrate Judge
Bongiovanni’s determination that Defendargieclusion defenseseafutile under the second
Sturgellexception is not clearly emeous or contrary to law.

Defendant mentions the other f&burgellexceptions in a footnet but Defendant does
not argue that any of these exceptions appthea preclusion defees. Magistrate Judge
Bongiovanni’s determinations as to these neing exceptions are not clearly erroneous or
contrary to law. Magistrate Judge Bongiovamitimately concluded that because none of the
Sturgellexceptions could serve as a basis fofeDdant avoiding the general bar against
nonparty preclusion, it was appropriate to deny badat leave to amend due to the futility of
the amendment. This conclusion follows the applicable standard for motions to amend, and is
therefore not clearly erronas or contrary to law.

Defendant also appeals Judge Bongiovardgasion to deny its motion to compel
discovery. Defendant argues thfalaintiffs were compell@ to produce records regarding
Plaintiffs’ relationship to thdleiselmarplaintiffs and counsel, #n Defendant might find

sufficient evidence to purstis preclusion defensesSéeDef.’s Br., ECF No. 49-1 at 12-13).
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However, as determined above, even if DeBnt were to discover evidence supporting its
allegations, this evidence would not be sufficinsupport its preclusn defenses. Defendant
may not engage in a fishing expedition in tiope that it might find additional evidence beyond
its present speculations abouaiRtiffs’ collaboration with thévieiselmarplaintiffs or counsel.
Justiano v. G4S Secure Sols., Ji2d@1 F.R.D. 80, 83 (D.N.J. 2013Jherefore, Magistrate Judge
Bongiovanni’s decision to deny Defendant’stran to compel discovery was not clearly
erroneous or contrary to law.

CONCLUSION

For the reasons discussed above, Defendant’s Appeal will be denied. An appropriate

order will follow.

/s/ Anne E. Thompson
ANNEE. THOMPSON,U.S.D.J.

10



