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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JWQ CABINETRY INC,,

Plaintiff,
Civ. Action No.:13-4116{LW)
V.
OPINION

GRANADA WOOD & CABINETS INC.,

GRANADA KITCHEN AND FLOOR, :

LLC., HAIYANG KUNLUN WOOD CO,, :

LTD., AND TAO ZHANG,

Defendants.

WOLFESON, District Judge:

This case arises out of an alleged contract for purchases of kitchen cabinetsnbet
Plaintiff IWQ Cabinetry (“Plaintiff” or “JWQ"and Haiyang Kunlun Wood Co., LTD (“Kunlun”).
Plaintiff accuses Kunlun of breaching their agreement by failing to isklier@fund for defective
shipmentsf cabinets. In that regard, Plaintiff claims that defend@astZhang(“Defendant” or
“Zhang”), the purported president and shareholder of Kunlun, is an alter ego of Kunlun, and that
he should be personally liable for the actions of his compdrgseny before the Couris a
motion to dismisgshe Complainffiled by Zhang. In response, Plaintiff opposes Defendant’s
motion to dismiss, as well as moves memdits Complaintpursuant to Federal Rule Givil
Procedure 15(a). For the reasons stated below, Defendant’s Motion to DisBRANSTED in

its entirety, and Plaintiff's Motion to Amend DENIED.
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BACKGROUND and PROCEDURAL HISTORY

At the outset, | note that the factual background is derived froRriby@osed Amended
Complaint(the “Complaint”), and taken as true, for the purposes of this mbtibvQ isa New
JerseyCorporationthat buys and sells kitchen cabinets intended for consumer use. Cosnpl.
Beginning in2010,Kunlun was JWQ'’s primary supplier of kitchen cabin&tsy 10. Kunlun iaa
foreign investment enterprise, located in China, that sells, manufactures, ants éxgben
cabinets and bathroom vanitiéd. § Q This actioninvolvesseveral orders placed bW& with
Kunlun from August 2012 to March 2013.

On August 4, 2012, JWQ placed an order with Kunlun for two containers of cherry maple
cabinetg"August Orders”)Id. T 21. Kunlun confirmed the two orders by sending JWQ a contract
that included Kunlun’s official stamp and Zhang’s signatude .y 22. Pursuant tidunlun's and
JWQ'’s general course of dealing, JWQ remitted payment to Kunlun in thraeateayments,
dated Augusl5, 2012, November 12012,and November 20, 201R1. 1 2326. The first order
wasreceived by JWQ o November 24, 201%ee id. § 28, andhe secondrderfollowed on
November 28, 2012d. | 32.

Uponinspection ofboth orders, JWQ noticed that the cabinet color and finish were both
defective subsequentlyJWQ contacted Kunlunld. § 35 JWQ through its president, John Qi,
communicated directly withizhang, who Plaintiff alleges is the “registered owner and/or
President” of Kunlunid. {1 13, 36 Zhang and Qiexchanged several emails regarding the
defective cabinets, some of which included “internal emails sent between Zhdnigunlun

regarding Kunlun’s knowledge of the defedd’  27. After rounds of correspondenZbang

1 As discussed below, because | find that Plaintiff's proposed amendmentslar@fkis
motion to dismiss, | asses$ise allegations contained in the Proposed Amer@echplaintin
making my determination that Plaintiff hast stated any claims against Zhang.

2



instructed JWQ to ship the defective merchandiskdgavarehouse @dranada Wood & Cabets
a California corporatiand. 1 40-47.As instructedJWQ shippedthe defective merchandise
Granadaand requested a refund in the amount b46§233.991d. 1 49. Zhang replied to this
requestand informed JWQ that Kunlun would not issue a refund, but instead, would issue JWQ a
credit of $144,351.21 that could be used towards future purclsasis, T 52 JWQ agreed that
this amount would compensate for the defective cabinets. According to Plaintiffg Zhan
represented to JWQ that he had sold many of the returned cabinets to other cudtbrfiéis.

In addition to the August Orders, JWQ had placed an order with Kunlun for one container
of cabinets on October 23, 20(®ctober Ordel), prior to the shipments of the defective cabinets
Id. § 55. JWQ paid the initial balance to JWQ on October 25, 201956 Upon notification that
the October Order would be shipped in January 2013, JWQ requested that its credit from the
AugustOrdersbe used to pay the balance dige f 58.Indeed, Kunlun deducted $44,784.98 from
JWQ'’s creditto pay for the remainindpalanceof the October Ordemeducing thecredit to
$96,566.23Sedd. 1 66

Shortly thereafter, on January 28, 2013, JWQ placed another orddf{umiin that was
“confirmed by contratton January 31, 2018January Order”)Id. 1Y 4344. By March 2013,
JWQ had not received any communication from Kunlun regarding the status of they Znolesy
as a result, IW@ade severahquiriesto Kunlunby email on March 14, 17, 19, and 24, 2043.
19 4546. Despite the pending orddivQ placedin additional order with Kunluan March 18,
2013(“March Order”) JWQ did not receive any response from Kunlun regastingrthe March
or January Ordersld. § 47. Consequently, on March 27, 2013, JWQ notified Kunlun, Zhang, and
Granada that it wasaacellng both the January and March Orders and demanded a full refund of

the remaining balanagf the credit, i.e., $96,566.2Ml. | 50.



On July 7, 2013, JWQ filed suit against Kunlun, ZhaBgnada Wood &abinets, Inc.
and Granada Kitchen and Floor, LL(€ollectively, “Granada’)asserting1) breach of implied
covenanbf good faith and fair dealin@g2) unconscionable business practices; (3) fraud; (4) breach
of contract;and (5) unjust enrichmer®n October 22, 201¥hang and Granada filed a motion to
dismiss for lack of personal jurisdiction. This Court issued an opinion and order on May 19, 2014,
holding that this Court lacks personal jurisdiction o@Ganada(“May Opinion”). SeeJWQ
Cabinetry, Inc. v. Graada Wood & Cabinets, IndNo. 124110, 2014 WI12050267 (D.N.J. May
19, 2014). While this Court found that it hpersonajurisdiction over Zhang, he was dismissed
as a defendant for improper service of prockeks.

As to Kunlun, althougliWQnamed Kunlun as a party to this suit, it hasservel Kunlun
with the summons and complaithdeeda summons was issued as to Kunlun on June 19, 2014,
it has not be returned. After the Court’'s May OpinidW,Q properlyservedZhang on June 12,
2014.Zhang subsequently filed the instanbtion to dismiss on August 18, 2014. In response,
Plaintiff opposes the motion and crassves to amend the Complaint, and he submits a Proposed
Amended Complaintor the Court’s consideration. Because | find that the proposed allegations
do not meet the futility standard, i.e., Rule 12(b)(6) standard, | will assess tlegs¢i@hs on this
motion to dismiss.

DISCUSSION

|. Standard of Review

A. Motion to dismiss

On a motion to dismiss, brought pursuant to Federal Rule of Civil Procedure 12(b)(6), a
Court must accept all factual allegations as true, construe the complaint in the light mosbfavora

to the plaintiff, and determine whether, under any reasonable reading of the cqrti@aitaintiff



may beentitled to relief."Phillips v. Cnty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (internal
guotes and citation omittedin Bell Atlantic Corp. v. Twombj¥50 U.S. 544, (2007), the Supreme
Court clarified the 12(b)(6) standard: the factual allegatiset forth in a complaint “must be
enough to raise a right to relief above the speculative leikldt 555. As the Third Circuit has
stated, “[t}he Supreme Courffsvomblyformulation of the pleading standard can be summed up
thus: ‘stating ... [a] cian requires a complaint with enough factual matter (taken as true) to
suggest’ the required element. This ‘does not impose a probability requiremieatpé¢dding
stage,” but instead ‘simply calls for enough facts to raise a reasomgitctation thatiscovery

will reveal evidence of the necessary elemeRtillips, 515 F.3d at 234 (quotinbvombly 127
U.S. at 55§, see als&ovington v. Int'l Ass'n of Approved Basketball OffigiZls0 F.3d 114, 118
(3d Cir.2013) (“[A] claimant does not have to st in detail the facts upon which he bases his
claim. .. The pleading standard is not akin to a probability requirementp survive a motion

to dismiss, a complaint merely has to state a plausible claim for relief.” (citatiatied)).

In affirming thatTwombly's standards apply to all motions to dismiss, the Supreme Court
explained several principles. First, “the tenet that a court must accept as trubalhlbégations
contained in a complaint is inapplicable to legal conclusigkshitrdt v. Igbal 556 U.S. 662678
(2009). Second, “only a complaint that states a plausible claim for relief suingotion to
dismiss.”ld. Therefore, “a court considering a motion to dismiss can choose to begin by idgntifyin
pleadings that, because th&ne no more than conclusions, are not entitled to the assumption of
truth.” Id. at 678 Ultimately, “a complaint must do more than allege the plaintiff's entitlement to
relief. A complaint has to ‘show’ such an entitlement with its fa¢tswler v. PMC Shadysidge
578 F.3d 203, 211 (3d Ci2009). However, “a district court ruling on a motion to dismiss may

not consider matters extraneous to the pleadings ... [although a] limited excepsiEnfexi



documents that are integral to or explicitly relied mpo the complaint.”"W. Penn Aegheny
Health Sys., Inc. v. BMC, 627 F.3d 85, 97 n.6 (3d CR2010)cert. denied132 S.Ct. 98 (2011)
(citation and internal quotation marks omitted).

The Third Circuit has reiterated that “judging the sufficiency of adohggis a context
dependent exercise” and “[sJome claims require more factual explication than otlstateta
plausible claim for relief.1d. at 98. That said, the Rule 8 pleading standard is to be applied “with
the same level of rigor in all civil aons.” Id. (quotinglgbal, 556 U.Sat684)

B. Motion to Amend

Rule 15(a states that a party may amend her pleading “once as a matter of coursee... bef
being served with a responsive pleadinged.R. Civ. P. 15(a). At all other times, “[tlhe court
should freely give leave when justice so requirsk. The decision to grant leave to amend is left
within the discretion of the district coutinited States v. Diversified Environmental Groups, Inc.,
1990 U.S. Dist. LEXIS 17044, *1, (E.[Pa.1990) (citingCoventry v. U.S. Steel Corg56 F.2d
514, 518521 (3dCir. 1988)). Courtsemploy a liberal tendency in granting leave to amend,
because the pleading is not “a game of skill in which one misstep by counset agisive to
the outcome.’'Unites States v. Houghai®64 U.S. 310, 317 (1960). Further, the Supreme Court
has stated that “outright refusal to grant the leave without any justifgason appearing for the
denial is not an exercise of discretion; it is merely abuse of the discretiamcandistent with the
spirit of the Federal RulesPoman v. Davis371 US. 178, 182(1962). “In the absence of any
apparent or declared reasesuch as undue delay, bad faith or dilatory motive on the part of the
movant, repeated failure to cure deficiencies by amendment previouslydliomcie prejudice
to the opposing party by virtue of allowance of the amendment, futility of amendroepttee

leave sought should, as the rules required, be freely gileeiri Winer Family Trust v. Queen,



503 F.3d 319, 3331 (3d Cir.2007), the Third Circuit held that even though “leave should be
‘freely given when justice so requires, ... ‘a District Court may deny léav@mend on the
grounds that amendment would cause undue delay or prejudice, or that amendment would be
futile.”” (internal citations omitted).

II. Breach of Contract

In Count IV of the ComplaintPlaintiff alleges tat Zhang and Kunlun breasth the
purchase agreemeriyg sending Plaintiff defective produdsd failing to remit a full refundit
is Plaintiff’'s position that because Zhang signed the purchase ordersehsoisgtly liable for the
breach. To counteZhang argues th&laintiff entered into various agreements with Kunlun for
the purchases of cabinets, and that he is not personally a party tagheseents.

In order to state a claim fdoreach of contract under New Jersey law, a plaintiff
“must allege (1) a contract between the parties; (2) a breach of that contraam&8)ed flowing
therefrom; and (4) that the party stating the claim performed its ownactrdl obligations.
Frederico v. Home Depot, Inc507 F.3d 188, 204 (3d Cir. 2007). HeRdaintiff's claim fails
becausePlaintiff has alleged no facts to demonstrate that Plaintiff and gZharhis personal
capacity,had entered into any contractThroughout the Complaint, &htiff alleges that he
purchased cabinets from Kunlun, not ZhangeeCompl. 1 21, 55, 63. Indeed, as alleged,
Plaintiff remitted payments for tise purchases to Kunlunid. 1 23, 26. When issues arose
regarding the defective cabinets, Plaintiffked to Kunlun for compensationd. § 38. While
Plaintiff alleges that he dealt solely with Zhaagd that Zhang signed the purchase orders
Plaintiff's dealings withZhangwere based on Zhang’s role ascorporate regsentative of
Kunlun. In fact, i is a basic tenant of corporate law thatcorporation is an entity separate and

distinct from its shareholdersKkennedy Funding, Inc. v. Lion's Gate DedM.C, No. 054741,



2006 U.S. Dist. LEXIS 21227, at *7 (D.N.J. Apr. 17, 2006) (granting defendamittisn to dismiss
breach of contract and good faith counterclaagainst individual defendants)puch of Class
Leasing v. MercedeBenz Credit of Can., Inc248 N.J. Super. 426, 441 (App. Divcgrt denied
126 N.J. 390 (1991).In that respect, a regsentative, i.e., officer, of a corporatioamot be
"liable for breach of contract . where he simply signed on behalf of the corporate éntgyale
Luau Resort, LLC v. Kennedy Funding, |i¢o. 07-1342, 2008 U.S. Dist. LEXIS 11902, at98-
(D.N.J. Feb. 19, 2008 Am. Rubber & Metal Hose Co. v. Strahman Valves, Mo. 11:1279,
2011 U.S. Dist. LEXIS 80083, at *7 (D.N.J. Jul. 2, 20H9me Buyers Warranty v. Roblyn Deuv.
Corp., No. A-050005T5, 2006 WL 2190742, at *4 (N.J. App. Div. Aug. 4, 2p@dtlding officer
not personally liable even where he signed contract without noting his atapids; Lexins, LLC
v. PowerPlace Software, IndNo. 2A2 N.J. Super. Unpub. LEXIS 981, at *5 (App. Div. May 3,
2012)(*an individual who signs a contractlwot be personally liable if their execution is as an
officer of a corporatiori)(citing Baran v. Clouse Truckin@25 N.J. Super. 23@35 (App. Div.
1988)). Accordingly, absent any allegations that Zhang personally sotebireetdo Plaintiff,
or that Zhang agreed to be persondigld liable for the acts of the corporation, Zhang was not
personally a party to the various purchase agreements entered into betwadhdpidiKunlun.
Alternatively, Plaintiff claims that Zhang is an alter egdkeilun, and thus, Zhang is
personally liable for the acts of the corporation. However, Plaintiftesmgpt at piercinghe
corporate veihlsofails. Under New Jersey law, courts should only pierce the corporate veil and
permit the imposition of liabilit on individual shareholders where “the officer or director
disregarded the corporate form and ‘utilizbd corporation as a vehicle for conttinig equitable
or legal fraud.””Rowan Petroleum Properties, LLC v. Hollywood Tanning Systems3B& F.

Supp 2d 303, 308 (D.N.J. 2012). In that connection, “[a]n individual may be liable for corporate



obligations if he was using the corporation asalteregoand abusing the corporate form in order

to advance his personal interestBdwan Petroleum399 F. Supp. 2d at 308. Factors a court
should consider in determining whether these elements havaleged sufficientlyare: ‘gross
undercapitalization, failure to observe corporate formalities, nonpaymeéinidénds, insolvency

of debtor corporation, siphoning of funds from the debtor corporation by the dominant stockholder
nonfunctioning of officers and directors, absence of corporate records, and whethgrahegioor

is merely a facade for the operations of the dominant stockHoldteistees of the &'l Elevator

Indus. Pension, Heath Benefit, and Educ. Funds v. L88&F.3d 188, 194 (3d Cir. 2003).

Here, the Complainallegesthe following as support for piercing the corporate veil: (1)
Zhanginstructed Plaintiff to return the defective goods tertada’s warehouse in California; (2)
Zhangfailed to issue Plaintiff a refund aredit for the defective goods; (3) Zhang used Kunlun
as his alter ego by signing the purchase orders and acting as the pointaof tor the sale of the
cabinetsand(4) Zhangand Kunlun acted as one enti@ompl.{Y 94102. These allegations fall
woefully short of meeting the required elements for piercing the corporagil. While the
Complaintalleges thaZhangutilized Kunlun as his alter ego and that “Zhang Kodlun acted
as one entity,” it fails to allege arigctualsupportto meetany of theabovelisted factors. The
only allegation is Plaintif§ conclusory assertion that Zhang and Kunlun were one in the same
since Zhang acted to further his personal intereSeeChnj Investors, LLC v. KogeNo. 12
1467,2013 U.S. Dist. LEXIS 39794t *28 (D.N.J. Mar. 21, 2013)ejecting claim to pierce the
corporate veil where plaintiff failed to allege any relevant factors to supgocing the corporate
veil and maé only conclusory allegations). This is clearly deficient; thus, Plamtif&im for

breach of contract and the assertion of alter egdiangissed.



[11. Breach of the Implied Covenant of Good Faith

Having determined that Zhamgjd not have acontractual relationship witllaintiff,
Plaintiff's breach of implied covenant of good faith and fair deatiagn is dismissedPlaintiff's
argument on this claim is mainbased on the proposition th&tangacted in bad faith. However,
bad faith is insufficient to sustain thaimwithout the presence of a contraetween the parties.
See McQuitty v. Gen. Dynamics Cor204 N.J. Super. 514, 521 (App. Div. 1985)(finding that
the absence of an alleged conti@defeats not only the breach of contract claim, balsio defeats
the claim for breach of the implied covenant of good faith and fair dealingy]ag ‘fannot read
additional terms into a neaxistent contract); Lindenberg v. Arrayit Corp.No. 14833, 2014
U.S. Dist. LEXIS 108062, at *12 (D.N.J. Aug. 6, 201ABD Monroe Inc. v. Monroe TwpNo.
044142, 2008 WL 58876, at *13 (D.N.J. Jan2B08). Here, as disceedabove,Plaintiff has
not allegedh contractual relationshipetween Plaintiff andhang Accordingly, Plaintiff cannot
state a claim against Zhang under this thesryel this claim is dismissed.
V. Unjust Enrichment

Count V of the Complaint alleges thZzhang and Kunlunfailed to issue Plaintiff a
refund/credit for the defective cabinets and the failure to do so unjustly entliemedTo state a
claim of unjust enrichmeninder New Jersey lawa plaintiff must allege that (1) at plaintiff's
expense (2) defendant received benefit (3) under circumstances that would majkestitfor
defendant to retain benefit without paying for 8riyder v. Farnam Companies, In£92 F. Supp.
2d 712, 7224 (D.N.J. 2011)Further,“[s]ince a plaintiff must confer a benefit on the defendant
to support an unjust enrichment claim, this element has been interpreted by Ngvederts as
a requirement thatthe plaintiff allege a sufficiently direct relationship with the defendant to

support the claim.”ld. at 724.

10



Plaintiff’'s unjustenrichmentclaim is solelybased orZhang’salleged failure to issue a
refund to Plaintiff for returning the defective cabin&seCompl. 1 91:93. However, there are
no allegations that Zhavgaspersonally enriched; as alleged, Zhavap merelyactingon behalf
of the corporation when he instructed Plaintiff to send the cabinets to Granaddami@aand
that Zhangin his corporate capacitsgpresentetb Plaintiff that Kunlun would issuacredit Id.

1 49 Indeed, as set forth in the Complaint, Zhang acted as a representativelwi.KSimply
put, the Complaint fails to allege a direct relationship between Plaintiff and ZhEmegyefore,
Zhang is not alleged to have bgmrsonally enched when Kunlun failed to remit a full refund to
Plaintiff. See, e.g.Swift v. PandayNo. 13650, 2013 U.S. Dist. LEXIS 187423, at *37 (D.N.J.
Apr. 30, 2013) (dismissing unjust enrichment claim against owner of a corporataoske
plaintiff did notplead facts sufficient to pierce the corporate veNgcordingly, Plaintiff’'s unjust
enrichment clainagainst Zhangs dismissed.

V. Fraud Claims

Counts Il and Il of the Complaint, respectively, allege claims of unconddmbasiness
practicedn violation of the New Jersey Consumer Fraud Act (“NJCFR&iQicommon lawfraud.
Both of these Counts musé pled with sufficient particularity, pursuant to Rule 9@®¢eFed. R.
Civ. 9(b); Dewey v. Volkswagen AG58 F. Supp. 2d 505, 526 (D.N.J. 2p(&pplying Rule(b)
pleading requirements to NJCFA claimSpecifically, Rule 9(b) requires that “[i]n alleging fraud
or mistake, a party must state with particularity the circumstances constitatiragdir mistake.”
Fed. R. Civ. 9(b). This heightened requirement can be summed up as “[requiring], at aminim
that plaintiffs support their allegations.af. fraud with all of the essential factual background that
would accompany ‘the first paragraph of any newspaper stdhgt is, the ‘who, what, when,

where and how’ of the events at issue.te Suprema Specialties, Inc. Securities Litigatidis8
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F.3d 256, 276 (3d Cir. 2006) (internal quotations and citations omikiesever, courts should
additionally “apply the rule with sonféexibility and shouldhot require plaintiffs to plead issues
that may have been concealed by the defendardssiello v. Strobeclkd55 F. Supp. 2d 300, 307
(D.N.J. 2013) (internal quotation omitted).

A. Fraud

Count Il alleges thaZhangengaged in fraud by representing to Plaintiff tKanlun
would issue a refund or credit for the rejected cabinets with no intention of doifgoseover,
Plaintiff alleges that Kunlun and Zhang knew the cabinets were defectore beey were shipped
to Plaintiff. Essentially, Plaintiff accuses Zhang and Kunlun of knowinghding defective
cabinets to Plaintiff with no intention of ever returning Plaintiff's paymenttho$e cabinets.
Based on those avermen®laintiff maintainsthat it has sufficienly statel a fraud claim.
Defendant, howevecounters thaPlaintiff's fraud allegations are conclusory, and they fall short
of meeting the Rule 9(b) requirements. The Court agrees.

Under New Jersey law, a plaintiff alleging a fraud claim musadlevith sufficient
particularity, that defendant made “(1) a material misrepresentation ofenpogspast fact (2)
with knowledge of its falsity (3) with the intention that the other party relyetre(4) which
resulted in reasonable reliance by thbheo party.” Fed. R. Civ. P. 9(bAutomated Salvage
Transport, Inc. v. N\Koninklijke KNP BT 106 F. Supp. 2d 606, 622 (D.N.J. 1999).

Here Plantiffs Complaint is deficiently pledas to the first two prongs. In order to
sufficiently allege a material misrepresentation, a plaintiff mudtow more than mere
nonperformancg but that a promise was madard the promisdknew] at the time of promising
that he[had] no intention of fulfilling it.” Id. (internal quoation omitted). As a material

misrepresentation, Plaintiff alleges, albeit in a conclusory manner, HaatgZdid not follow
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through on his promise to issue a refund, and that Zhang knew, at the outset, that he would not
issue a refund to Plaintiff. Plaintiff's own allegations belie its theory of liapthigt is, Plaintiff
ignores the fact thafthang, as alleged, represented to Plaintiff that Kunlun would only issue a
creditto Plaintiff, not a refund. More importantly, according to the Complaintnti#favas in
fact issued a partial credit on the October Ord&rth those allegations, Plaintiff is hard preds
to argue that Zhang knew at the time he made the alleged promise that Kunlun liegeldya
fail to fully compensate Plaintiff. This is not sufficient to plead a fraud clai;yQbmplaint
simply does not provide any factual support that Zhang knew or believed that ebedall
misrepresentation was false. Additionally, nowhere in the Complaint does Plammif to any
specific statementsade by Zhang to induce Plaintiff to enter into contract with Zhang or Kunlun,
or that Plaintiff relied on such a statement. Absent any of the fraud elem&tgiff simply
alleges a noiperformance of a contract on the part of Kunl@ee Mankodi v. Trump Marina
Assocs.LLC, 525 Fed. Appx. 161, 167 (3d Cir. 2013) (finding that under New Jersey law, “courts
may not infer fraudulent intent from mere nonperformance of a contract, as doing so-would
eviscerate the distinction between a breach of cordratfraud.”). Accordingly, Plaintiff's fraud
claimagainst Zhangs dismissd without prejudice.

B. Unconscionable Business Practice - NJFCA

Plaintiff argues that it has properly stated a claim of unconscionabileebsractice
pursuant toNJCFA, because Defendant purposefully misled Plaintiff into believing it would
receive acredit or refundfor returning the defective cabinets. Defendant, however, argues that
Plaintiff has failed to plead any aggravating circumstances that woald albreach of contract

claim to amount to a violation ¢tfie NJCFA.
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From the outset, the Courbtesthat the corporate veil need not be pierced in order to hold
Zhangliable for violations of the NJCFASee Allen v. V and A Bros., In208 N.J. 114, 1332
(2011).Indeed, in order to hold atendantndividually liable for violating the NJCFA, a plaintiff
need onlyallegethat a @&fendant committedan affirmative act or a knowing omissibdrd. In
that regard, the [NJ]JCFA can[only] impose liability upon an individual . . .for his or her own
affirmative acts or knowing omissiorisCayuga Properties, L.L.C. v. Pollartllo. L-2513, 2014
WL 259018, at *4 (N.J. App. Div. Jan. 24, 2014). This determination, thus, is a cdeftdent
one that must examind06th the specific source of the claimed violation that forms the basis for
the plaintiff's complaint as well as the particular acts that the individual hastaikei. Allen,

208 N.J. at 136.

In order to state a claim unddxe NJCFA a plaintiff must allege®) unlawful conduct by
defendant; 2) ansaertainable loss by plaintiff; and 3) a causal relationship between theguwlnla
conduct and the ascertainable lbsBosland v. Warnick Dodgel97 N.J. 543, 557 (2009).
However, a breach of contract, in and of itself, isaper seunconscionable busess practice
and may not alone violate the NJCFuber v. Chrysler Corp104 F.3d 578, 583 (3d Cir. 1997);
Cox v. Searsl38 N.J. 2 (1994). In order to sustain a claim for violation of the NJCFA under a
breach of contract theory, a plaintiff musidditionally allege “substantial aggravating
circumstances.ld. Substantial aggravating circumstances may inclugldstence of bad faith or
lack of fair dealing’ Petri Paint Co., Inc. v. OMG Americas, In695 F. Supp. 2d 416, 420 (D.N.J.
2008)(citig Cox 138 N.J. at 18).

While Plaintiff has generally alleged that Defendangjaged in unlawful conduct under
the NJCFAseeCompl. 1 59, Plaintiff has failed to allege with sufficient particularity the canduc

giving rise to its unconscionable busingssctice claim.Based on both the Complaint and
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Plaintiff's briefing, Plaintiff's claim of unconscionable business practipeadicated on theame
facts as his fraudlaim. However, s stated above, Plaintiff has failed to sufficiently allege that
Zharmg engaged in any fraudulembnduct. Plaintiff simply does not present any additional
aggravating circumstances to substantiate his breach of contract chawnokion of the NJCFA.
See D’ercole Sales Inc. v. Fruehof, Co206 N.J. Super. 11, 31 (App. Div. 1985) (finding that
a refusal to repair tow truck did not transform breach of warranty claim ivtolaion of the
NJCFA, however offensive the conduct may seem). ,Tihiss claim warrants dismissal without
prejudice.

Finally, I will comment on Plaintiff's fdure to serve Kunlun. This Court issued a
summons as to Kunlun on June 19, 2014. However, to date, Plaintiff has failed to serve Kunlun
the summons and complaint. Thus, Plaintiff is in violation of Fed. R. Civ. P. 4(m). In that rega
Plaintiff is directed to show cause why he has failed to effectuate proper service on Kunlun.
Plaintiff must do so in writing by March 30, 2015.

CONCLUSION

For the forgoing reasonf)efendant’'s motion to dismiss GRANTED in its entirety.
Plaintiff's motion to amendts Complaint isDENIED, asthe propose@amendmergwould be
futile; as a consequence, claims against Zhang are dismisséitermore, becaugdainiff has
failed to serve Kunlun within 120 days of filing the Complaint in violation of Fed. R. Civ. B, 4(m
Plaintiff is drected to show cause by March, 2015, why the claims against Kunlun should not

be dismissed for failure to serve.

DATED: March 16, 2015 /s/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.
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