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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KEVIN PLANKER,

Plaintiff,
Civ. Action No. 13-4468B8RM-DEA
V.

CHRISCRISTIE, GARY LANIGAN,

CHARLES WARREN, MICHELLE RICCI, :

JIM BARNES, DAVE HOFFMAN, : OPINION
DONIQUE IVERY, RASUAL SALUKI, :

RANDIE JOLLY, JOSE DIMENTELLO,

EZWKIAL MFON, AND NEW JERSEY

DEPARTMENT OF CORRECTIONS,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Court is Plaintiff Kevin Planker’s (“Plaintiff’y) Motion for Preliminary
Injunctionagainstll Defendants,seekinghis Courtto compelDefendantsto eitherprovide the
undersignedwith, or allow him to order drinkingwater, soap, nutrition, spoons, cupsand

toothbrusheatNew JerseystatePrison andto renderafinal agencydecisionon the undersigned’s

1 OnJanuary1, 2015this CourtdismissedPlaintiff’'s Complaint withouprejudicejn its entirety,
asagainstDefendantssovernorChris Christie,CommissioneGary Lanigan,and Administrators
Michelle Ricci andCharlesWarren.(ECF No. 4.) As addressedbelow, the Courtalsodismissed
most ofPlaintiff's claimsfor failure to stateclaim. Therefore the only Defendanthatremainare
DefendantDave Hoffman (“Hoffman”) and Jim Barnes(“Barnes”) becausehe courtallowed
Plaintiff's claim assertingetaliaton in violation of Plaintiff's First Amendmentightsto proceed
againstDefendanBarnes,andhis claim allegingunsanitary conditionandlack of ventilationin
violation of the Eighth Amendmento proceedagainstDefendantBarnesand Hoffman. (ECF.
Nos. 3-4).
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requesfor religious recognition.”otice of Mot. (ECF No. 40) at 1.) DefendanDaveHoffman
opposes the MotiofECF No. 49.) DefendanBarneswasnot properlyserveduntil well afterthe
Motion wasfiled. (ECFNo. 53) Pursuanto FederalRule ofCivil Procedure/g8b), the Court did
not hearoralargument For the reasorsetforth below, Plaintiff's Motion is DENIED.

l. BACKGROUND

OnJuly 22, 2013Plaintiff filed anapplicationto proceedn forma pauperis andthis civil
rights Complaintseekingrelief pursuanto 42 U.S.C. § 1983 Compl. (ECF No. 1).) Plaintiff's
Complaintis fifty -seven(57) pagessettingforth a litany of allegations mostly concerning the
conditions of his confinement theadministrativesegregation un{tAd Seg”) of theNew Jersey
StatePrison(*NJSP”). (1d.) Generally Plaintiff complairs about the conditions of his confinement
in Ad Segandstateshewasdeniedaccesgo the courtdecausdie did not have paper opanto
write (id. 1152, 54); hisdietaryrestrictionsandreligiousbeliefsweredisregardedy the prison
(id. 1163-71, 79-8D hewasdeprivedof drinking water (id. § 73); heis often forcedto choose
betweenattendingyard or religious servicesbecauseOdinist servicesare typically scheduled
duringyardtimes(id. 11 96-98); hewasdenieda Yule tray for hishigh feast(id. 1100); hewas
deniedaccesgo new moviesand cabletelevision (id. 1 106-09, 119); hevasdeniedmedical
treatmenf(id. 11110-18, 130-31); hieequestdor personahygieneproductswvereignored (d. 19
125, 154-55); hevasnotallowedto purchasditeratureon medicalmarijuanagrowth (id. 1 143);
andhewasdeniedaccesgo news,educationandentertainmengid. 1 159)? (See generally ECF

Nos. 1 & 3))

2 Additionally, Plaintiff setsforth an omnibuscollection of claimsregarding hisonfinementin
Ad Seg.Becauseheyarenot pertinento this Motion, this Courtwill notre-stateall of themhere.



On January21, 2015,this Court issuedan Order and Opinion grantingPlaintiff's
applicationto proceedn forma pauperis anddismissingthe Complaint

without prejudice,in its entirety, as againstDefendants Governor
Christie, CommissionerLanigan, and Administrators Ricci and
Warren, becausethe assertecclaims are impermissiblybasedon
supervisorliability. Further, Plaintiff's claims assertingdenial of
accesdo the courtsdenial of religiousexercisedenial of medical
care,denialof anadequateeligiousdiet, andmiscellaneouslaims
regarding his conditions of confinemenffor instance,lack of
adequatdrygieneand grooming suppliedhaircuts,razors,etc.)are
dismissedwithout prejudice,as againstall namedDefendats, for
failure to statea cognizableclaim under 42U.S.C. § 1983at this
time, pursuanto 28 U.C.S. §81915(e)(2)(b)(ii)and 1915A(b)(1).
Plaintiff's claimsassertinglenialof disciplinarydue processlenial
of recreation,denial of prisonpay, and the miscellaneouslaims
allegingdenial of dentalfloss, denialof commissaryprivilegesto
purchasecertainitems, denial of literatureon growingmarijuana,
etc.,aredismissedvith prejudice asagainsiall namedDefendants,
for failureto stateaclaim, pursuanto 28 U.S.C. 88 1915(e)(2)(b)(ii)
and1915A(b)(1).However,Plaintiff's claim assertingetaliationin
violation of his First Amendmentrights shall proceedat this time
against Defendant Barnes, and his claim alleging unsanitary
conditions and lack of ventilation in violation of the Eighth
Amendment shall proceed against Defendants Barnes and
Hoffman3

(ECFNo. 3at55-56;see generally ECFNo. 3 & 4.) On February 13, 201%laintiff requestedn
extensionof time to file his motion for leaveto amendthe Complaint.(ECF No. 7.) This Court
deniedthe requestas moot, advisingPlaintiff, given the posturef the caseat thetime, Federal
Rule ofCivil Procedurd 5 permittedPlaintiff to file anamendedtomplaintasamatterof course?

(ECF No. 8.) NonethelessPlaintiff did notfile anamendeccomplaint.However,on March 10,

3 This Orderand Opinionwereissuedby theHonorableMichael A. Shipp, U.S.D.J. On August 9,
2016, thecasewasreassignedo the undersignedECFNo. 35.)

4 Under Rule 15, ®laintiff may file an amendeccomplaintwithin 21 daysafter serviceof the
original Complaint,or within 21 daysof serviceof anansweror amotion under Rule 12(b)e),
or (f). Fed.R. Civ. P.15(a).



2016,Plaintiff filed a motionfor leaveto amendheComplaint(ECFNo. 22.) ThereafterPlaintiff
withdrewthatmotionandfiled amore“complete” motionto amendonMay 27, 2016 (ECFNo.
30.)OnMarch31, 2017, the Honorab2ouglask. Arpert, U.S.M.J. deniedPlaintiff's Motion to
Amend becausehe proposedamendedcomplaintfailed to comply with FederalRule of Civil
Procedure &ndPlaintiff undulydelayedoringingthe motion(ECFNo. 58 at 3-4.)

OnNovember 28, 201&laintiff filed this Motion for aPreliminarylnjunction. (ECFNo.
40.) In support of his Motiorfor a PreliminaryInjunction, Plaintiff allegesDefendantsare (1)
denyinghim accesgo drinking water,more specifically, naturalspringor distilled waterthatis
requiredby his religiousbelief (id. at 1-2, 16); (2) denyinghim accesgo certainnutritional foods
mandatedy hisreligion (id. at 18); (3) denyinghim accesso hygiene productsuchasanatural
soap, a toothbrush, spoansdcupsthatarealsorequiredby hisreligion (id. at19-21); (4)gnoring
and/ordelayinga decision on hisequestfor religiousrecognition(id. at 3-16, 23-24);and (5)
violating his rightswhenconductingurine testsbecauséne medically (he allegeshe suffersfrom
ShyBladderSyndrome)andreligiously cannot conduct trexaminationsn front of officers (id.
24-27).Plaintiff asksthis courtto compelDefendantdo provide himwith a watchto perform
ritualsat precisetimesduring the day.lfl. at 27.) In essenceRlaintiff's claimsareall relatedto a
denial of his religiousexerciseandaccesgo certainfoodsandproducts.

1. LEGAL STANDARD

“A preliminaryinjunctionis an extraordinaryemedyneverawardedas of right.” Groupe
SEB United Sates, Inc. v. Euro-Pro Operating LLC, 774 F.3d 192, 1973d Cir. 2014) (quoting
Winter v. Natural Res. Def. Council, Inc., 555U.S.7, 24 (2008))*Awarding preliminaryrelief,
thereforejs only appropriate ‘upon @earshowingthattheplaintiff is entitledto suchrelief.” Id.

(quotingWinter, 555U.S. at 22). Consequently, @laintiff seekinga preliminaryinjunction must



establish‘[1] that heis likely to succeedn themerits,[2] that heis likely to sufferirreparable
harmin theabsencef preliminaryrelief, [3] thatthebalanceof equitiestips in hisfavor,and[4]
thataninjunctionis in the publicinterest.”ld.

BecausePlaintiff is a prisorr litigant, the Court musélsoconsider thd risonLitigation
Reform Act (“PLRA”) beforeit can grant injunctive relief. The PLRA mandatesthat four
additionalcriteriabemet:

(1) therelief must be narrowlgrawn;(2) therelief mustextendno

further thannecessaryo correctthe violation of thefederalright;

(3) therelief must be thdeastintrusivemeansecessaryo correct

theviolation of thefederalright; and(4) substantialveightmust be

givento anyadversempacton publicsafetyor the operation of the

criminal justicesystemthatmight becausedy therelief.
Planker v. Ricci, No. Qv. 07-2679, 2010 WL 4447281, at *2 (D.N.J. Nov. 1, 2010) (citing 18
U.S.C. 3626(a)(2)).

[11.  DECISION

Taking the aboveactors into considerationhere, the Court findsPlaintiff has not
demonstratethathewill succeednthemerits

OnJanuary21, 2015the CourtscreenedPlaintiff's ComplaintanddismissedPaintiff’s
claimsassertingdenial of accesso the courtsgdenialof religiousexercisedenialof medicalcare,
denial of an adequatereligious diet, and miscellaneousclaims regarding his conditionsof
confinement(for instancelack of adequatéygiere andgrooming supplieiaircutsrazorsetc.)”
and “denial of disciplinary due processdenial of recreation,denial of prison pay, and the
miscellaneouslaimsallegingdenial of dentalfloss, denialof commissaryprivilegesto purchase
certainitems,denialof literatureon growingmarijuana.”(ECFNo. 3 at 55-56.)As demonstrated,

theseareexactlytheclaimsPlaintiff seekgo bring thoughthis Motion for Preliminarylnjunction.

Becauséhe CourtscreenedPlaintiffs Complaintanddeterminedhe abovecountsfailed to state



aclaim andPlaintiff did notfile atimely amendeccomplaint,Paintiff fails to show a likelihood
of succes®n themeritsto warrantgrantingan injunction. Plaintiff cannot usehis Motion to re-
litigate claimsthatwere previouslydeniedor to arguenew claimsnot beforethis Court.

As Plaintiff's allegationsn the Motionfor aPreliminarylnjunctionarenotpresentlybefore
the Courtbecause¢heywereeitherdismissegreviously omeverassertedh the underlyingaction
the Motionfor PreliminaryInjunctionis denied. Edwards v. Univ. of Med. & Dentistry of N.J.,
No. Gv. 130448 RBK, 2013 WL 5208953, at *5 (D.N.J. Sept. 12, 2q#@8hyinga plaintiff's
preliminary injunction because the court screened and dismissed the plaintiffacdnfior
failure to state a claipand thus, the plaintiff failed to show a likelihood of success on the merits)
Boretsky v. Corzine, No. dv. A. 08-2265 GEB, 2009 WL 1357233, at *2 (D.N.J. Jan. 16, 2009),
R. & R. adopted as modified, No. Gv. 08-2265 GEB DEA, 2009 WL 1312701 (D.N.J. May 11,
2009)(“The first factor relevant to the analysis for the issuance of a prelimimaryction is the
likelihood that the Plaintiff will ultimately be successful in the underlying caséhg onlyclaims
beforethe Courtare Plaintiff's claim assertingretaliationin violation of his First Amendment
rights againstDefendantBarnes and his claim alleging unsanitary conditionsand lack of
ventilation in violation of the Eighth AmendmentagainstDefendantsBarnesand Hoffman
Accordingly,theclaimsassertedby Plaintiff in this Motion arenotbeforethe Court—becausé¢hey
weredismissedECFNos. 3-4)—andtherefore could notsucceedn themerits

V. CONCLUSION

For thereasonsetforth above Plaintiff's Motion for Preliminarylnjunctionis DENIED.

Date: May 24, 2017 /d/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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