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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BARRETT FINANCIAL OF NORTH
JERSEY, LLC,

Plaintiff,
Civ. No. 13-5621
V.

CREATIVE FINANCIAL GROUP OF NEW
JERSEY,

Defendant.
BARRETT FINANCIAL OF NORTH
JERSEY, LLC and EDWARD BARRETT,

Civ. No. 14-3316
Plaintiffs/Counterclaim Defendants,

V.
OPINION
NEW ENGLAND LIFE INSURANCE
COMPANY,

Defendant/Counterclaim Plaintiff.

THOMPSON, U.S.D.J.

INTRODUCTION

This matter comes before the Coointthe Motion to Alter/Amend the Verdict to Include
PreJudgment Interest brought by Plaintiffs Barrett Financial of North Jet&€y/(“Barrett
Financial”} and Edward P. BarrettMr. Barrett”) (collectively, “Plaintiffs”) (ECF No. 186)
andthe Renewed Motion for Judgment as a Matter of Law or, in the Alternative New Trial
or Amendment of the Verdict brought by Defendants Creative Financial Group alétsay

(“CreativeFinancial”) and New England Life Insurance Company (“NELICQO”) (collestiy

1 Unless otherwise indicated, Barrett Financial is used synonymously esttENgland
Financial.
2 Unless otherwise indicated, every CM/ECF citation refers to Civil Dockell 8-3316.
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“Defendants”) (ECF No. 191). Defendants and Plaintiffs, respectively, oppobkeother’s
motion. (ECF Nos. 188, 195.) The Court has decided the Mditersconsidering the \iten
submissions without oral argument pursuant to Local Civil Rule 78.1(b). For the following
reasonsPlaintiffs’ Motion to Alter/Amend the Verdict to Include Pdadgment Interest is
denied without prejudice, and Defendants’ Renewed Motion for JudgmenMatter of Law or,
in the Alternative, for a New Trial or Amendment of the Verdict is gaimeart and denied in
pat. The Court grants judgment as a matter of law in favor of Defendants in rediaintiffs’
claim for breach of good faith aridir dealing and orders a new trial in regard to Defendants’
counteclaim for breach of contract.

BACKGROUND

These twaactions arise out of a single contractual relationship and the fallout after its
termination® Mr. Barrett, owner of Barrett Financial, became an independent contractor and a
managing partner for NELICO in 2000. In December 2007, the parties executed thext@orpor
Managing Partner Contract (he “Contract”), which refers to Mr. Barrettea®Corporate
Manager” and Barrett Financial as the “Corporate Managing PartrigeeContract Pls.” EX.
5.)* Pursuant to the Contract, Mr. Barrett and Barrett Financial agreeddmSively market
the product and services of [NELICO].1d(§ 2.)
l. The Contract

Severalportions of the Contract are of import here. First, Section 5 aZ¢tméract

governed the employment relationship between the parties and hired per§drn€lontract

3 The Court also incorporates by reference the factual recitation medtai its Summary
Judgment Opinion dated July 24, 2018. (Op. at 2-8, ECF No. 118.)
4 Unless otherwise indicated, all exhibits numbers refer to the exhibits @eskming trial.
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permittedBarrett Financiato “appoint and contract with agents and broKe(td. § 5.)
However,it also stated that NELICO

(@  “shall employ and make avableto [Barrett Financial] certain personnel . . . to
perform administrative functiohgreferred to as “Administrative Personnel”)

(b) ?snhdall employ certain of its insurance agents whom [Barrett Financial]raeei
and subject to [NELICO]'s approval of such designatisimall make them
available to [Barrett Financial] to serve as managing associates” (referred to as
“Managerial Personnel’)

(Id. 8 6.) The Contract refexdto all oftheseindividuals collectively as “NELICO Personnel.”
(Id.) It dso designate Barrett Financial as its pay agent, “responsible for all payroll functions”
such as paying compensation and withholding tax paymedt$. (

The Contract alsgoverned the procedures regarding its termination. Section 17
conferredon either party “the right to terminate the Contract without cause at any prioradsne”
long as that party provided sixty days of notice. Upon termination, NELICO would pay Mr.
Barrett “renewal overrides.”ld. § 12.) Also upon terminatiomny debts owed by Barrett
Financial to NELICQ oranyamounts or renewal overrides owsdNELICO toBarrett
Financial would be due within ninety days of termination, subject taitire to offsetor
balanceanyobligation. (d. 88 1748.) However, Section 16 specified that “if [Barrett Financial
or Mr. Barrett] shall knowingly act in a fraudulent or unlawful manner . . . the Costralt at
once terminate without noticeihd ‘[Mr. Barrett]'s claims for revenue or amyher benefit under
the Contract . . . shall be forfeited and voidld. § 16.)

Il. Termination of the Contract
Soon after NELICO took over payraktsponsibilities from Mr. Barreth April 2012, it

noticed that Mr. Barrett had been sponsoringemgloying foreign workers by utilizing HB

visas. Although Mr. Barrett had consulted an immigration attorney, Glenn Maittar, Nb



oversee theponsorship applications, NELICO believed that the applications were misleading
and potentially unlawful. After internal investigation, NELICO concluded thatBdrrett had
submitted fraudulent or misleadingHB visa applications that (a) included invented job titles to
suggest greater specialization than was required for the positions; (bpresented the degree
requirements and duties of the jobs for whioé workersvere hired; and (c) obfuscated the
hours that the workers’ salaries would support, ultimately paying these wordetbda the
prevailing federal minimum wage by sponsoring them for atpag-salary but staffing them

with full-time duties.

On August 1, 2012, NELICO terminated Mr. Bariatd Barrett Financial effective

September 30, 201 2ffectivelysuspenthg him for sixty daysthe “Termination Letter”) (PIs.’

Ex. 18.) The Termination Le#r did not state whether NELICO was invokitgyright to

terminate the Contract under Sectdr6 or 17, but it noted that it was doing so “for the reasons
that [Michelle Pedigo, Regional Videresident of NELICO, and Mr. Barrett] discussedd.)(
NELICO subsequently submitted a requifemmU5 to the Financial Industry Regulatory
Authority (“FINRA”) that gave “LOSS OF CONFIDENCE (NONECURITIES RELATED)”

as the explanation for Mr. Barrett's termination. (Pls.” Ex. 29.)

After the terminationNELICO replaced Barrett Financialith Creative Financias
Corporate Managing Partner aingtalledChris Furrulen Mr. Barrett's place aslanaging
Partner.While Barrett Financiahad served as Corporate Managing Partner under the Contract,
its legal nane was New England Financial Group of North Jersey, LLC (“New England
Financial”). After terminationhoweverMr. Barrett changedlis entity’'s name from New
England Financial to Barrett Financial at NELICO'’s urging becgusesuant to the Contract,

the naméNew England Financial” was a registered trademark owned by NELIS@e



Contract 8§ 21PIs.” Ex. 59(namechange certificate). Shortly thereafter, wh theapproval and
oversightof NELICO, Creative Financiassued a press release and bought an advertisement in
Forbes magazine announcing the “mergemlefv England~inancial and CreativEinancialand
the appointment d¥ir. Furruleas Managing Partner(Pls.” Ex. 36.)Mr. Furrule did not pay any
amount to NELICO in exchange for his increased management responsibiliteeobtain
equity in New England Financial or Creative Financial at the time of this “mergerBadrett
remained the sole owner of Barrett Finanai&r its name changdéuring the transition,
NELICO conducted a reconciliation pursuant to the ContractlatermiredthatNELICO and
Barrett Financiatach owed debts to one another.
[l Procedural History

Plaintiffs filed two separate lawsuits against Defendants with a hasntfact and tort
claims. On January 12, 2018, the parties filed cross motions for summary judgment. (ECF Nos.
94, 96.) On July 24, 2018, the Court denied Plaintiffs’ Motion for Summary Judgment and
granted in part and denied in part Defendants’ Motion for Summary Judgment. (OrdéNpECF
119) The following claims remained viable: Plaintiffs’ claims for conversion angdsssto
chattels in regard to physical property (Counts | andP1Bintiffs’ claims for breach of contract
and breach of good faith and fair dealing (Counts Il and V1), Plaintiféshcfor
indemnification (Count VIl)Defendants’ counterclaims for breach of contracttznedch of
good faith and fair dealing (Counts | and Il), and Defendants’ counterclaiimdfemnification

(Count 1I).> (SeeOrder at £2.)°

5> Defendantsubsequently elected to drop their counterclaim for indécatibn during trial.
(SeeTrial Tr. 89:2-3 (Feb. 14, 2019, PM), ECF No. 171.)

6 Plaintiffs’ claims refer to their Amended ComplainSe€ECF No. 23.) Defendants’
counterclaims refer to their Answer to Amended Complaint and CounterclédeeEFNos.
9, 28))



On December 20, 2018, Defendants filed a Motiohimineto Strike Plaintiffs’ Claim
for Damages Premised upon Equity “Buy-Out” and Exclude Christopher Kyankoisndagt
(ECF No. 129.)Defendants argukthat, in regard to Plaintiffs’ claim for breach of good faith
and fair dealing, Plaintiffs sought “damages representative of a ‘buy abe sbealled equity
interest in [New England Financial]” but “Plaintiffs[dfino equity interest and NELICO had no
obligation to purchase the non-existent equity interest.” (Defs.” Mot. in LiminatB, ECF
No. 129-1.) Defendants, thereforepdve[d] this Court to strike Plaintiffs’ claim for damages to
the extent it purports to seek a ‘buy out’ of the alleged ‘equity’ in [New Englanddtaip
following NELICO’s termination of the [Contract]” and exclude the testimomyH¥anko,
whose analysis and report valued Mr. Barrett’s “equity ownershilyeww England Financial at
the time of terminatioat over$2 milion. (See idat -3, 6-9.) Plaintiffs opposed the Motion
on January 7, 2019 (ECF No. 134), and the Court held oral argument on January 11, 2019 (ECF
No. 139). On January 23, 2019, the Court held in abeyance Defendants’ motion to bar Mr.
Kyanko’s testimony. (ECF No. 144.)
IV.  Trial and Verdict

On February 7, 2019, the Coedmmencea jury trial to resolve the remaining issues
(SeeECF Nos. 151-80.0n February 14, 2019, after Plaintiffs rested, Defendants moved for
judgment as a matter of law on all claims pursuant to Rule 50(a) of the FedeabRGivil
Procedure. SeeTrial Tr. 12:8-13:7 (Feb. 14, 2019, AM), ECF No. 1703gter that same day
after Defendants réed but before the parties presented their summations, Defendants again
moved for judgment as a matter of laviee€Trial Tr. 81:13-15, 90:19-96:21 (Feb. 14, 2019,
PM) (arguing for directed verdictid. 97:6—11 (“I'm going to say once again .we respectfully

request that we avoid the prejudice and confusion that will likely flow from gellat has to



deal with claims in this case which have no merit . . . and dismiss them at this point in the
case.”))’

The Court reserveits rulingon both occasions.SéeTrial Tr. 54:3-22 (Feb. 14, 2019,
AM) (reserving on motion for directed verdictyial Tr. 97:13-20 (Feb. 14, 2019, PNI) want
to think some more about these motions. . .. | may be inclined to reserve, subject to
resubmission by party whose verdict the party feels is inappropriatege alsdrrial Tr. 14:4—
7 (Feb. 19, 2019, AM), ECF No. 17&éponding tdefendants’ objections to the jury charge, “
think I've told you that | view that as a meritorious argument, and that Berviag on your
motion todismiss thgP]laintiffs’ claim of good faith and fair dealingith regard to the sale of
the agency).)

On February 20, 2019, the jury returntdverdict (SeeVerdict Form ECF No. 182.
For purposes of Defendants’ Motion, the jirgt found that NELICO breached the Contract by
failing to pay Mr. Barrett for the renewal overrides provided for in the Contract, founid that
NELICO failed to prove that Mr. Barrett knowingly acted in a fraudulent or unlawanner
with regard to the HB visaswhich would haveesultedin forfeiture of the payment of the
overrides. (Verdict Form, Questions 1}-The jury awarde®955,574.79, an amount to which
the parties stipulatedo Mr. Barrettfor this claim (Verdict Form, Question 3.)

Second, the jury found that NELICO breached the covenant of good faith and fair
dealing (Verdict Form, Question 4.) When asked how NELICO did sgutiygeanswered as
follows:

NELICO did not include all of the revenues (as outlined in the [Clontract) for the
months of Aug & Sept 2012 in their true-up or reconciliation. NELICO only

’ Plaintiffs seem tacontend in their opposition thBefendants never moved for judgment as a
matter of law. (Pls.” Br. at 5, ECF No. 195 (contending titan’t clear that Defendants even
preserved the right to seek a renewed motion for judgment as a matter of law ssutjg i
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included one revenue class and included ALL expenses . . . as wévas a
credits.

(Verdict Form, Question 5.) The jury awarded $75,781.8@rtdBarretton this claim (Verdict
Form, Questions 6-7.)

Finally, the jury found that Plaintiffs also breached the Contract. (Ve¥dron,
Question 12.)Unlike Plaintiffs’ breachrof-contract claim, however, the parties did not stipulate
to an amount, so the jury was asked the amount due to NELICO under the Contract. The jury
wrote“$0.00.” (Verdict Form, Question 13.)
V. PostTrial Motions

OnMarch 7, 2019, Plaintiffs filetheir Motion to Alter/Amend the Verdict to Include
PreJudgment Interest(ECF No. 186.) Defendants opposed the Motion on March 18, 2019
(ECF No. 188), and Plaintiffs replied on March 22, 2019 (ECF No. 1B8jendants filed their
Renewed Motion for Jugment as a Matter of Law or, in the Alternative, for a New Trial or
Amendment of the Verdict on March 22, 2019. (ECF No. $9Rlxintiffs opposed Defendants’
Motion on April 1, 2019 (ECF No. 195), and Defendants replied on April 8, 2019 (ECF No.
196). Although both partidsavefiled a Notice of Appeal (ECF Nos. 187, 194), the U.S. Court
of Appeals for the Third Circuit issued an order staying its proceedings pehdir@purt’s
disposition otthe partiespost-trial motions so there is no dispute ththis Court has jurisdiction
to rule on the two post-trial Motions currently before the Cou8eeQrder, Court of Appeals

Docket No. 19-1581 (Mar. 19, 2019).)

8 On March 25, 2019, Defendants filed a Motion to Stay Proceedings to Enforce Judgment.
(ECF No. 192.) On March 27, 2019, the Court granted Defendants’ Motion to Stay pending
resolution of the parties’ post-trial motions and any appeals. (ECF No. 193.)
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LEGAL STANDARD S

Judgment as a Matter of Law Pursuant toRule 50

A party may move for judgment as a matter of law pursuant to Rule 50 of the Federal
Rules of Civil Procedure if, after a party has been fully heard on an issueptitidinds that a
reasonable jury would not have a legally sufficient evidentiary basis to find fpatheon that
issue.” Fed. R. Civ. P. 50(a). “If the court does not grant a motion for judgment agahatt
law made under Rule 50(a) . . . . the movant may file a renewed motion forgntigsna matter
of law,” whereby the district court may order a new trial or direct the entry ofjadgas a
matter of law. Fed. R. Civ. P. 50(b). However, “[a] judgment notwithstanding the vergict ma
be granted under [Rule] 50(b) only if, as a matfdaw, the record is critically deficient of that
minimum quantity of evidence from which a jury might reasonably afford reli@&tcher v.
Pottsville Area Emergency Med. Sen&18 F. App’x 272, 279-80 (3d Cir. 2007) (quoting
Powell v. J.T. Posey Cor66 F.2d 131, 133-34 (3d Cir.1985)). Indegghé test is a stringent
one.” Id. (citing Mosley v. Wilson102 F.3d 85, 90 (3d Cir. 1996)).
Il. Motion for a New Trial Pursuant to Rule 59

Rule 590f the Federal Rules of Civil Procedwa#ows a district cor to “grant a new
trial on all or some of the issues. after a jury trial.” Fed. R. Civ. P. 59(a)(1)A Rule
59(a)(1)(A) motion should be granted only whtre‘great weight of the evidence cuts against
the verdict and . . . a miscarriage of justice would result if the verdict wetarid” Solomon
v. Sch. Dist.532 F. App’x 154, 157 (3d Cir. 2013) (quotiSgringer v. Henry435 F.3d 268,
274 (3d Cir. 2006)). “The decision whether or not to grant a new trial is committed to the sound
discreton of the district court."Winnicki v. Bennigan;s2006 U.S. Dist. LEXIS 61206, at *2

(D.N.J. Aug. 28, 2006) (citingvagner v. Fair Acres Geriatric Ctr49 F.3d 1002, 1017 (3d Cir.



1995)). But, “[where the subject matter of the litigation is simple aittin a laymans
understanding, the district court is given less freedom to scrutinize theyardist than in a
case that deals with complex factual determinatioklburn v. State Dep’t of Cory2012 U.S.
Dist. LEXIS 106536, at *29 (D.N.J. July 31, 2012) (quotikijliamson v. CONRAIL926 F.2d
1344, 1352 (3d Cir. 1991)).

District cours may alsdalter or amend a judgment” pursuant to Rule 59fd)eration
or amendment is warranted when the movant demonst(ajean intervening change in the
controlling law; (2) the availability of new evidence that was not availabkn the court
granted the motion for summary judgment)3) the need to correct a clear error of law or fact
or to preventnanifest injustice.”Blystone v. Horn664 F.3d 397, 415 (3d Cir. 2011) (emphasis
omitted) (quotingHoward Hess Dental Labs., Inc. v. Dentsply Int’l, |r602 F.3d 237, 251 (3d
Cir. 2010)). “The scope of a [Rule 59(e)] motion . . . is extremely limited. Such motiongtare
to be used as an opportunity to relitigate the case; rather, they may be used omécto cor
manifest errors of law or fact or to present newly discovered evideftgciting Howard
Hess 602 F.3d at 251).

DISCUSSION

Plaintiffs’ Claim for Breach of Implied Covenant of Good Faith and Fair Dealing

Under New Jersey lawthere is an implied covenant that ‘neither party shall do anything
which will have the effect of destroying or injuring the right of the other pgantgceive the
fruits of the contract; in other words, in every contract there exists an impiredant 6 good
faith and fair dealing.””Sons of Thunder v. Borden, In690 A.2d 575, 587 (N.J. 1997) (quoting
Palisades Properties, Inc. v. Brune207 A.2d 522, 531 (N.J. 196F}ollecting casespee also

Kalogeras v. 239 Broad Ave., L.L,@97 A.2d 943, 953 (N.J. 2010) (explaining that good faith
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and fair dealing need not derive from an express contractual teimeasiplied covenant of
good faith and fair dealing is precisely what its name allows: it is an implied ca¥enan

Generally, courts have plied the implied covenant of good faith and fair dealing in
three ways. “First, the covenant permits the inclusion of terms and conditions wiéchdta
been expressly set forth in the written contract”which “the parties must have intended . . .
because they are necessary to give business efficacy to the conBaitténberg v. Summit
Bank 791 A.2d 1068, 1076 (Super. Ct. App. Div. 2002) (citdrgderdonk v. Presbyterian
Homes of N.J425 A.2d 1057, 1062—64 (N.J. 198M);). Bank v. Palladinp389 A.2d 454, 461—
62 (N.J. 1978)BakA-Lum Corp. of Am. v. Alcoa Bldg. Prods., 851 A.2d 349, 352-53 (N.J.
1976). “Second, the covenant has been utilized to allow redress for the bad faith pec®oha
an agreement even when the defendant hasreatted any express term. . And third, the
covenant has been held. to permit inquiry into a party’exercise of discretion expressly
granted by a contrdstterms. Id. For instance, even where a contract permits a party to
exercise its discrin, that party may not exercise “its discretionary authority arbitrarily,
unreasonably, or capriciously, with the objective of preventing the other partydceiving its
reasonably expected fruits under the contragtitfson v. Amerada Hess Corfg73 A.2d 1121,
1130 (N.J. 2001).

A. Plaintiffs’ Trial Position

During trial, Plaintiffs asserted one theory for their claim of breaclood gaith and fair
dealing: “rather than just terminating the [Contract], NELICO wrongfidigexd [Mr.] Barrett’s
business from [him]. And [Mr. Barrett] is seeking an award for the value of the bsisira
they took from him.” (Trial Tr. 71:21-72:1 (Feb. 19, 2019, PM), ECF No. RRkbn(iffs’

closing argument)see also id103:25-107:19 (discussing the contour®@intiffs’ breachof-
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goodfaith-andfair-dealing claim duringplaintiffs’ closing argument). The Court’s jury charge
similarly illustrates Plaintiffssole theory for this claim:

In this case, Mr. Barrett asserts that NELICO breached the covenant ofaggbod f

and fair dealing when it took over his business, what he claims is his business,

after the contract was terminated instead of allowing him to sell what he viewed

as his business, the agency. This is referring to the business that Mr. Kyanko

discussednd . . [e]valuated in his testimony. So, if you find that Mr. Barrett

proved he was entitled to this sale, you would calculate the appropriate amount of
damages based on the evidence in the case. However, Mr. Barrett’s good faith
and fair dealing clan is not to be confused with his breach of contract claim.

(Trial Tr. 70:23-71:9 (Feb. 19, 2019, AM) (jury charge).)

Plaintiffs derive this claim primarilfrom Section 19 in the Contraaletailing the
conditions by whiclBarrettFinancial mayassignits interest (the “Assignment Clause{See
Trial Tr. 105:4-23 (Feb. 19, 2019, PM.) The Assignment Clause provides in whole as follows:

No assignment or attempted assignment of the Contmaahy rights accruing

hereunderby [Barrett Financial], or its successors, shall be effective against

[NELICO] unless the assignment (a) is set forth on [NELICO]-approvedsform

(b) is agreed to in writing by an authorized officer of [NELICO]; (c) diea

designates the assignee; (d) recites [NELICO]’s first and prior lieBamétt

Financial] revenue and other payments under the Contract; and (e) is filed with

[NELICO] at its Home Office.

(Contract 8§ 19.)By terminating Mr. Barrett and hiring Mrulrule as his successor, Plaintiffs
contend, Defendants precluded Mr. Barrett from selagett Financial Plaintiffs pondered to
the jury during closing arguments, “[W]hy is that assignment provision inothieact? It only
makes sense in the cordtdf it's anticipated that there’s an owner like [Mr. Barrett] who's
going to sell his business someday and assign it to the next owner.” (Trial Tr. 105:1&6:16 (F
19, 2019, PM).)

Plaintiffs offered testimony and several pieces of evidence in suppéneo claim.

First, Mr. Barrett originally purchased Barrett Financial (at the time, NeglaBd Financial)
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from James Figurelli on December 31, 2Q0® “FigurelliBarrett Contract”f (SeePls.’ Ex. 2
(purchase agreemensgee alsdPls.” Ex. 58 (Mr.Figurelli’s certificate of formation dated
December 10, 1999).) Mr. Barrett, then a 42% own&teat England Financiapurchased Mr.
Figurelli's 58% interest for $50,000S€ePIs.’ Ex. 2 see alsdlrial Tr. 41-45:24 (Feb. 7, 2019,
PM) (Mr. Barrett desribing circumstances @urchase) Mr. Barrett claimed that he was
entitled to a similar salbetweerhim and his successor. (Trial Tr. 53:19-54:1 (Feb. 7, 2019,
PM).) Second, Creative Financial issug@ress release and bought an advertisement in Forbes
magazine announcing the “merger” of New England Financial and Creative Rinaiiis.” EX.
36.) Third, in anticipation of the “merger,” NELICO createtbut never presented or
published—a PowerPoint slide titled “Strategic Implications of Realignthérat stated, “To
realign North Jersey into [Creative FinancifiJELICO] will charge [Creative Financial] $100k
per year for 10 yeaysindicating, as Mr. Barrett claied, that one must “buy” the business in
order to run its operationsS€ePIs.’ Ex. 25 at 3.) FouritMr. Barrett hadil edtax forms on
behalf of New England FinancialSée, e.gPls.” Ex. 57 (tax forms)kee alsdlrial Tr. 69:18—
70:24 (Feb. 11, 2019, AM), ECF No. 166.) Finally, Mr. Kyamdstified thaif Mr. Barrett had
been allowed to sell New England Financial in an dength transaction in August 2012, its
value wouldhave beeraround $2 million. $ee, e.gTrial Tr. 131:9-132:5 (Feb. 13, 2019, PM),
ECF No. 169.)

B. Defendants Are Entitled to Judgment as a Matter of Law

Pursuant to Defendants’ Renewed MotiDefendants are entitled to judgment as a

matter of lawon Plaintiffs’ claim forbreach otthe implied covenant of good faiéimd fair

®When Mr. Barrett initially joined the organization in 1991, its name was Figure#nEial.
(Trial Tr. 37:18-20 (Feb. 7, 2019, PM), ECF No. 153.)
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dealing First and most importantlflaintiffs contend that thassignment Clause suggedt
that Mr. Barrett was entitled to “sell” New England Financial at the end ¢éhise. Plaintiffs,
however, do not allege that NELICO breached the Assignment Clause; rédirgrff&allege
that NELICO breached the spirit tife Assignment Clags Plaintiffs present no evidence that,
at the time of his termination, Mr. Barrett had fourtsligteror even hadooked fora buyer for
New England Financiallt is not as if NELICO rejected a proposed assignee and then retaliated
against Mr. Barrett by terminating him pursuant to thevditprovision in the Contract. Instead,
Mr. Barrett demanded a “buyout” from NELIC&ter NELICO alreadyexercised its right to
terminate his employment with sixty days of noti¢8eePls.” Ex. © (email from Mr. Barrett).)
Plaintiffs’ theory is akin to a tenanlaiming money damagesonly afterthe landlord validly
terminated the leasebecause the tenanéver exercisetis right to assign or subl#te rental
propertyduring his term of the |s&

Moreoverthe Contract specifically outlikhe procedure to be followed upon
termination Section 14“Revenue After Termination of the Contrg¢tSection 16“Forfeiture
of Contract), andSection 171*Termination of the Contrac’goverredthe parties’ relationship
vis-awvis terminatiorandcreatedan atwill relationship whereby either party had “the right to
terminate the Contract without cause at any prior time” as long as that patitjegigixty days
of notice. Section 17 also addsed how the parties should handiey debts that may be
outstanding at the time of termination.

Plaintiffs seem to suggest that the Assignment Claastemplateshat such a “sale”
couldoccur, but Plaintiffs miss the point that the Contrexpresslyrovidesthat NELICO may
terminate the employment relationship at any tid@e need not mentally strain in order to

interpretthe clauseoncerning terminatigrbutPlaintiffs’ creativeconstruction of and
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disproportionate emphasis tite Assignment Claus#rectly conflicts withthatexpress
provision of the Contract. Plaintiffs ponder, “[W]hy is that assignment provision icotiteact?
It only makes sense in the contract if it's anticipated that thareowner like [Mr. Barrett]
who’s going to sell his business someday and assign it to the next owner.”T(T1i@b:12—-16
(Feb. 19, 2019, PM).) On the contrary, however, the Assignment Clause merely appears t
protect NELICCOby prevening Mr. Barrettfrom unilaterally installing a recalcitrant or
unqualified Corporate Manager or Corporate Managing Parivier.Pedigo, who oversaw
NELICO agencies lik®arrett Financial at the time of termination, testified that “there is no
buyout” and that “there is no equity stake in the firm” for Mr. Barrett. (Tinall25:24-126:10
(Feb. 11, 2019, AM)see alsdlrial Tr. 44:20-45:6 (Feb. 11, 2019, PM), ECF No. 167.) Wishful
thinking notwithstanding, the Contract simply does not say what Plaintiffs alldgest

Plaintiffs point to the FigureHBarrettContractandurge the Courto extrapolate from
this “sale” in 2002 that Mr. Barrett was entitled to a similar sale in 2@fply stated,
howeverthe FigurelliBarrett Contract is irrelevant to the Contracisaue here. Not only was it
executed about five years before the Contract, but NEM@Enoteven a party to it. In fact,
NELICO wasnot even mentioned in the FigureBarrett Contract (SeeTrial Tr. 41:18-47:14
(Feb. 11, 2019, AM).) The Court struggles to see the viability of teetrapolation that Plaintiffs
urgefrom the FigurelliBarrett Contract

ThePowerPoint slide titled “Strategic Implications of Realignmeng&gsally
unpersuasive. SeePls.” Ex. 25 at 3 (“To realign North Jersey if@reative Financial]
[NELICO] will charge [Creative Financia$100k per year for 10 years.”).) This exhibit,
Plaintiffs contend, suggedisat Defendants contemplated “selling” Creative Financial (the

successor of New England Financial) to Furrule (Mr. Barrett’s successor). But Ms. Pedigo
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testified that this PowerPoint slide was never shared with anyone and thattteeno
paymenf] made [by Mr. Furrule for Creative Financial] and there was no . . . decision to do that
because there’s requity in the firm.” (Trial Tr. 139:24-144:10 (Feb. 11, 2019, AM).) She
further testified that historicallyincluding when MetLife [the parent company of NELICO]
managing partners went to Mass Mutual, no one was paid anything for any of theaskssi
because there’s no equity in the firmTri@l Tr. 47:4-49:5 (Feb. 11, 2019, PM).)

Plaintiffs also submit that an advertisement in Forbes magazine announcinuetiger”
of New England Financial and Creative Financial somehow suggests that lgewcHrinancial
was up for sale. However, Mr. Barrett never owned the name “New England Firiaimtial
Contract specifically delineadghat Mr. Barrett “agree] that the trademark ‘New England
Financial’ . . . vag the sole and exclusive property of [NELICO].” (Contract § 21(a).) The
Contract also granted to Mr. Barrett “a nonexclusive, personal, nontransferable, nemnsallie
and nondelegable right and license to use the [name] in connection with the products and
services of [NELICQ' only “as longas [Mr. Barrett]Jwas]a Corporate Managing Partner of
[NELICO].” (Id. 8 21(b)£e).) “This [lJicense shall terminate . . . when the Contract terminates”
whereupon Mr. Barrett “shalinmediatelyand permanently cease and desist from all use of the
[name] in any way.”(Id.) Indeed, he specific legal entitthat Mr. Barrett bought from Mr.
Figurelli in 2002 remains under his ownerstoghis day Mr. Barretthasmaintained its
ownership and nrely changedts name to Barrett Financia(SeePIs.” Ex. 59 (hame&hange
certificate).) NELICO merged New England Financial and Creative Financial in name-oly
two, separate legal entitieserexisted to mergePlaintiffs’ argument that a forced sale
occurred is belied by the very fabiat the “sold” item is still owneghossessedand operateldy

the alleged seller.
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Additionally, despite Plaintiffs’ contentionshe evidence in the record also demonstrates
that the agentworking for Plaintiffs actuallypelonged taNELICO, further undermining the
fiction thatNELICO “seized” Mr. Barrett’s businesdlaintiffs rely on an email from November
2000 that attached a memorandum indicating that New England Financial had theyatathori
hire agents. eePls.” Ex. 1.) But the Contract is not inconsistent with this memoranthem
Contractpermitted Plaintiffs to employ both Administrative Personnel and Managerial
Personnel—the Contract even referred to these workers as “NELICO Pérs¢@oatract § 6.)
NELICO authorized these workers Vigent GDC contracts.SgeDefs.” Exs. 79-81see also
Trial Tr. 49-62 (Feb. 11, 2019, AM) (crogxamining Mr. Barrett regairng Agent GDC
contracts).)And Ms. Pedigo testified that the agents were workers of NELICO. (TriaH®r
(Feb. 11, 2019, PM).)

Plaintiffs highlight the fact thaMr. Barretthadfil edtax forms on behalf of New England
Financial (See, e.g.Pls.” Ex. 57.) But again, this condusnotin conflict withthe Contract:
Section 6 designated Barrett Financial as its pay agent, “responsiblegayrall functions”
such as paying compensation and withholding tax payments. Consistent with the Contract,
NELICO authorized Mr. Barrett to hire personnel, withhold their taxes, and sup#rerm—but
they were not Mr. Barrett’'s workers.

Kumar Das Gupta-who worked aiMetLife, the parent company of NELICO, for fifteen
years and was responsible for the financial books and reaswsef financial officer for its
distributionchannet—confirmed that Mr. Barrett acted as a pay agent and that New England
Financial’'s workers were “regered agents of NELICO.” (Trial Tr. 127:2-130:17, 155:18-22
(Feb. 13, 2019, AM), ECF No. 1§8Mr. Das Gupta discussed Agent GDC contrab®99 tax

forms, and W-2s, whichll listed NELICO as thagents’ employer and which were maintained
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at NELICO'’s ofices. (d. 142:20-149:5; Trial Tr. 55:11-56:15 (Feb. 13, 2019, Pdd¢ also

Defs! Ex. 82 (summary exhibit of 1099 and Wtax forms)) He alsotestified extensively about
how money flowed from NELICO to New England Financi&geéTrial Tr. 111:14-165:10

(Feb. 13, 2019, AM); Trial Tr. 6:23-56:5 (Feb. 13, 2019, PM).) Mr. Das Gupta explained that
New England Financial was a NELICO agency and that Mr. Barrett merelyg®adii;

NELICO hadprovidedNew England Financial with “allowanseto pay for variaus expenses
and“reimbursenents if New England Financial had paid the expense in advance.

Although Mr. Kyanko’s testimony pw price tag on Barrett Financel the time of
termination, his testimongntirely fails to prove that Mr. Barrett was legally entitled to some sort
of sale. Mr. Kyanko did not analyze whether NELICO seized Mr. Barrett's business, nor did he
offer any opinion as to who owned wHatMr. Kyanko merely postulated about “the price . . .
[that] would be hypothetically paid [from] a hypothetical buyer [to] adtlyptical sellerand
assumed, for purposes of his report, that Mr. Barrett owned something t&gellriél Tr.
131:9-132:5, 167:10-23 (Feb. 13, 2019, P8&e alsorrial Tr. 46:5-47:11 (Feb. 19, 2019, PM)
(discussing, during closing argument, that Mr. Kyanko did not offer an opinion as to whether M
Barrett owned a stake in the business).) Indeed, Mr. Kyanko’s report and valstswholly

relianton Mr. Barrett’'s sy-soof whathe ownedMr. Kyanko's assessmeatenassumd that

10

Q: But you assumed, for purposes of your report . . . . that it was Mr. Barrett who
owned [the business], right?

A: Yes, that's correct.

Q: Your report doesn’t offer any opinion as to who owned the business, does it?
A: No.

Q: And you're not in a position to offer any testimony about liability in this case,
are you?

A: No.

(Trial Tr. 167:10-23 (Feb. 13, 2019, PM) (Defendants’ cross examination of Mr. Kyanko).)
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the Contractvas never terminatedneitherthrough the sixty-day notice nor the “fraudulent or
unlawful manner” provision. SeeTrial Tr. 146:14-147:19 (Feb. 13, 2019, PMTherefore,

Mr. Kyanko’s testimony does not aid oimedetermining whether NELICO breached the
covenant of good faith and fair dealing.

Lastly—albeit seen through the privilege of hindsight—the jitsglf rejected Plaintiffs’
asserted theorfpr breachof good faith and fair dealing. Although the jury found that Plaintiffs
proved by a preponderance of the evidence that NEll&@fbreached the covenant of good
faith and fair dealing (Verdict Form, Question 4), it rejected Plaintiffs’ sa@erthfor this
claim—that “NELICO wrongfully seized [Mr.] Barrett's business” and thus owes himataard
for the value of the business that they took from him.” (Trial Tr. 71:21-72:1 (Feb. 19, 2019,
PM) (Plaintiffs’ closing argumentkee alsalrial Tr. 70:23—-71:9 (Feb. 19, 2019, AM) (jury
charge).) The jury instead awarded Plaintiffs for “revenues (as outlinked j&ontract) for the
months of Aug & Sept 2012 in their true-up or reconciliation.” (Verdict Form, Questiorhg.)
jury’s rejectionof Plaintiffs’ only asserted theory for this claifurtherbuttresseshe conclusion
that no reasonable jury would have a legally sufficient evidentiary basis tinétidr. Barrett
could haveeasonably expected to sell his NELICO agefiey, Barrett Financialypon
termination of the ContractSeeWilson v. Amerada Hess Corf@.73 A.2dat 1130.

Accordingly, Defendants’ Renewed Motion for Judgment as a Matter oid_granted in regard
to Plaintiffs’ claim for breach of the implied covemnarh good faith and fair dealing. The jury’s
associated verdict and award is vacated, and this Count is dismissed.
Il. Breach of Contract Claims

Under New Jersey law, the plaintiff carries the burden to prove four elenmBntse (

parties entered into a coatt containing certain term@) the plaintiff did what the contract
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required him to do; (3) the defendant did not do what the contract required it to do; and (4) the
defendant’s breach, or failure to do what the contract required, caused a losddmtifie p
Globe Motor Co. v. Igdale\d39 A.3d 57, 64 (N.J. 2016) (internal citation omitted).
A. NELICO’sPosition
Two different counts are at issue here. FN&LICO contends that the jury erred in
regard to its breaebf-contractcounterclaim because the jury found that Mr. Barrett breached
the Contract but awarded NELICO a total of $0 for the breach. (Verdict Forntjdpgek?—
13.) Second, the jury found that NELICO breached the Contract when it did not pay Mr. Barrett
for the renewal overrides provided for in the Contract. (Verdict Form, Question LICRE
submitsthat the jury erred only in regard to its follow-up answérat NELICOfailed toprove
that Mr. Barrett kowingly acted in a fraudulent or unlawful manner with regard to tidH-
visas that would have resultedNir. Barrett'sforfeiture of the overrides. (Verdict Form,
Question 2.)NELICO requestgudgement notwithstanding the verdict or, in the alternative,
new trialfor both counts.
B. NELICO IsEntitled toa New Trial on Their Counterclaim for Breach of Contract
NELICO first advances an argument that “mutual breach” of a contract rdsaders
parties unable to collect money damages. (Defs.” Br. at 13-14.) Because ftbandryhat
both Mr. Barrett and NELICO breached the Contract, NELICO arthatseitherparty should
recover any damages. NELICO relies on several cases for this piapdsiit allof those cases
actually stand for the proposition that a mutual breach quashes the possibiligcidic

performance—a form ofrelief soundly affected by the doctrinéunclean hand$t See Smith v.

11 Defendants also rely ohllied Erecting &Dismantling Co. v. U.S. Steep Cqrp016 U.S.
Dist. LEXIS 34692 (N.D. Ohio Mar. 17, 2016), for the proposition that a mutual breach negates
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McLane 174 F.2d 819, 821 (3d Cir. 1949) (“Certainly a court of equity will not overlook the
‘clean hands’ doctrine and grant specific performance . . . if the trustee thefaigtto perform
his part of the bargain.”Gluck v. Rynda Dev. Cal34 A. 363, 366 (N.J. 1926) (discussing the
equitable doctrine of “clean hands” and noting that “[a] court of equity is a court aieocs”);
Bressman v. J&J Specialized, LII8o. A-2119-14T1, 2015 N.J. Super. Unpub. LEXIS 2795, at
*18 (Super. Ct. App. Div. Dec. 4, 2015) (noting that “a party requesting specific perf@man
must not have breached the contract itself”). Because neither Mr. BarrBiELELO seekan
equitable remedy, these citations are inapposite to the instant case.

Notwithstanding NELICO’s unsucssfulargument regarding mutual breach, the jury’s
conflicting verdict entitlesNELICO to a new trial orits counterclaim for breach of contract
First, the jury’s verdict—affirmatively finding that Mr. Barrett breached the Contract yet
awarding NELICO $0n money damagesis-inconsistent with New Jersey lawnder New
Jersey law, the plaintiff is required to prove that “breach, or failure to do mdabntract
required, caused a loss to the plaintifGlobe Motor Cg.139 A.3d at 64see also Cox \Bears
Roebuck & Cq.647 A.2d 454, 458 (N.J. 1994)A] breachof-contract claim also requis
proof of damages)” The Court’s jury charge conveyed a similar reading of the I8geT(rial
Tr. 63:3-8 (Feb. 19, 2019, AM) (“[I]n order to succeed offliteachof-contract] claim, the
party asserting the claim . . . . must show that, as a result of the othé&s fagltiye to fulfill its
material obligations, the party asserting the claim . . . was unable to realmn#fds of the

contract.”).)

both parties’ claims for relief. (Defs.” Br. at-4P3.) Notably, however, that court applied
Pennsylvania law.
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Because damages or harm derived from an alleged breach is an essential element of a
breachof-contract claim, the jury’s conclusion that Mr. Barrett breached the @bbuiecaused
no harm is inherently incongruouSeeTannock v. N.J. Bell Tel. C&37 A.2d 1307, 1310 (N.J.
Super. Ct. App. Div. 1988) (“The rule of law related to the certainty of damages reqpaey
alleging a breach of contract to prove that there was a breach which in fact semeed
damage.” (emphasis addedjjart v. Bentley Labs., L.L.C2010 N.J. Super. Unpub. LEXIS
2038, at *9-13 (Super. Ct. App. Div. Aug. 18, 2010) (affirming court’s dismissal at the close of
evidence at trialor contractual counterclaims because counterclaimant “failed to show any
damages or loss of an expected economic advantage, or any injury, loss, or harroltitsdre
[counterclaimant] from realizing the benefits of the contrasig also Cont’l Vineyard LLC v.
Dzierzawski2018 U.S. Dist. LEXIS 209069, at *11 (N.D. Ill. Dec. 12, 2018)lécting cases
holding that a jury’s finding of liability is in irreconcilable conflict with its awafdzero
damages)Horton v. Ross Univ. Sch. of Med006 U.S. Dist. LEXIS 27463, at *22—-25 (D.N.J.
Mar. 30, 2006) (granting summary judgmertitere courfound breach but no evidence of
damages from the brea¢hjauck Mfg. Co. v. Astec Indus., In876 F. Supp. 2d 808, 833 (E.D.
Tenn. 2005) (ordering new trial and “not[ing] an apparent inconsistency between the jury
finding of liability on [p]laintiff’s breach of contract claim and award of zero daniggesrnal

citations omitted)}?

12But seeNat’l Fin. Support Servs., LLC v. U.S. Mortg. Coi2007 N.J. Super. Unpub. LEXIS
1276, at *18 (Super. Ct. App. Div. Feb. 13, 2007) (affirming jury’s award of zero damages
despite its finding that breach occurrdal)t see also Zhang v. Am. Gem Seafoods,388.F.3d
1020, 1036 (9th Cir. 2003) (discussing cases involving discrepancies between andimyts dif
liability and awarding ohodamagesnd noting that “failure to award damages does not by itself
render a verdict invalid”). This Court also found in its rese&telfford Investments, LLC v.

Vito, which held that a district court did not err when it denied a motion for judgment asea matt
of law “based on a purported inconsistency with the jury’s verdict of finding a breaomtoéct

and a right to rescission, but ordering zero dollars in damages.” 375 F. App’x 221, 224 (3d Cir.
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Second, the inherent inconsistency of the jury’s verdict in regard toahgeclaim
demonstrates jury confusion, which by itself supports a new CialBrown v. Nutrition Mgmt.
Servs. Cq.2010 U.S. App. LEXIS 5535, at *6 (3d Cir. Mar. 17, 2010) (holding that district court
did not err where it “ordered the new trial after concluding that the verdigted from
confusion”). Also, the Court would be remiss taamine the jury’srerdictregardingNELICO’s
breachof-contractcounteclaimin a vacuum. The Court already noted above that, in regard to
Plaintiffs’ claim for breach of good faith and fair dealing, the juryatejé Plaintiffs’ sole
theory—that NELICO wrongfully seized Mr. Barrett’'s business—but nonethelesslasvto
Plaintiffs $75,781.66 for “revenues (as outlined in the [Clontract) for the months of Aug & Sept
2012 in their true-up or reconciliation.’S¢eVerdict Form, Question 5.) Mr. Das Gupta
testified that NELICQoverpaid to Mr. Barrett a bonus of—uncoincidentally—$75,781.66 in
2011, sahatMr. Barrett actually owethat amounback toNELICO based on the reconciliation

of his account?® (SeeTrial Tr. 155:3-163:10 (Feb. 13, 2019, AM).) The jury simply latched on

2010). However similaBtafford Investmentaay appear to the instant cagdirst blush this
Court does not feel compelled to follow its rationale: iias a precedential opinion; the parties’
claims were based on Pennsylvania law, rather than New Jersey law; thasuasiked with
determining whether rescission, in addition to damages, was appropriate; arsdrittecdurt
provided casepecific reaons as to why the verdict was not inconsistent. The Court of Appeals
commented explicitly that it was the district court’s eapecific reasons, “[ijnterpreted this
manner, [that] the [d]istrict [c]ourt correctly determined that the jurytdigewas not
inconsistent.”ld. (emphasis added).

13 Mr. Das Gupta explained that NELICO paid a bonus to Mr. Barrett in the beginnimg of t
year, assuming that Barrett Financial would reach its target. Mr. Baagtto pay a portion of
that bonus back if Bagtt Financial ultimately did not reach its target.

For the year 2011 [Barrett Financial] only produced 95 percent of its plan, and by
only hitting 95 percent it did not earn two and half percent as it had been paid. It
only earned one percent. So [NELICO] had provided a payment, a bonus
overpayment equaling two and a half percent, but it only earned one percent. So
that difference is what created the overpayment.
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to this figure—which was not even contested by the parties—to conjure up an award for Mr.
Barrett. The jury’s misunderstanding of the evidence presented in regard to Plaitdifis for
good faith and fair dealing further suggests that theglsgmay have been confused in regard
to NELICO’scounteclaim for breach bcontract.

Finally, the evidence presented cuts against the jury’s verAittough “[a]n allegedly
inconsistent verdict does not necessitate a new trial if there is suifiisielence to support each
of the jury’s findings,”United States v. Smith83 F. App’x 264, 269 (3d Cir. 2006), the
evidencesupports a finding that Mr. Barrett owed NELICO amounts following the post-
termination reconciliation of account$he Contract provided that within ninety days of
termination, NELICO and Mr. Barrettould pay any amounts owed to one anoth8ee(
Contract § 17(b).) Mr. Das Guptiegscribedhis processas areconciliation of accounts and
referred to it as a “truap.” (Trial Tr. 102:16-104:4, 106:5-11 (Feb. 13, 2019, AM).)

Mr. DasGuptatestifiedin extensive detatbout Defendants’ Exhibit 51, a summary
chartwhich included “backup sheetshowingthe reconciliation for Mr. Barrett and Barrett
Financial. Mr. Das Gupta explaingththe reconcilecll the amounts thdtadbeen forwarded
or advancedo Barrett Financialife., credits) against the expenses that Barrett Financial had
incurred on behalf of NELICO. (Trial Tr. 153:5-12 (Feb. 13, 2019, AM).) He thoroughly
discussedach Lne Item on Defendants’ Exhibit 51—and its backups that suppotih#t—

displays either an expense that Mr. Barrett owes to NEL1@Oa credit that NELICO owes to

(Trial Tr. 157:6-12 (Feb. 13, 2019, AM).) The same is true for the year 2012, where

“INEL ICO] paid assuming two and a half percent, but . . . [Barrett Financial] had onlgd earne
one percent. And so that difference was $118,000 [siicgtiibnfrom the exact total of
$188,350.25].” Id. 163:11-165:10see alsdefs.’ Ex. 51, Lines 12 (refering to bonus
overpayments in 2011 and 2012).)

14 See, e.gsupranote 13 and accompanying text (describing bonus amounts that NELICO
overpaid to Mr. Barrett in 2011 and 2012, as reflected in Lines 1-2); Trial Tr. 6:23-16:10 (Feb.
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Mr. Barrett!® (SeeTrial Tr. 151:20-165:10 (Feb. 13, 2019, AMJrial Tr. 6:23-52:23 (Feb. 13,
2019, PM) see alsalrial Tr. 92:16-98:19 (Feb. 13, 2019, PM) (testifying as to the reliability of
the backup sheets and associated matejidisthe end, Mr. Das Gupta calculated the total
amount that Mr. Barrett owes to NELICO and subtracted the total amount th#€ @Blwes to
Mr. Barrett and found that Mr. Barrett owes NELICO a reconciliation of $841,667.74, none of
which has been paid or satisfied. (Trial Tr. 52:25-53:12 (Feb. 13, 2019, PM); Defs.” Ex. 51.)
And Mr. Barrett did not impugany of Mr.DasGupta’sasserted figures-even wherPlaintiff's
counsel elected to recall him as a witnafter Mr. Das Gupta testifiet}

Certainly “[w]here the subject matter of the litigation is simple and within a layman’s
understanding, the district court is given less freedom to scrutinize theyerdist,” Hilburn,
2012 U.S. Dist. LEXIS 106536, at *29 (quotikglliamson 926 F.2d at 1352), but this case was

not simple. The trial was wrought with accounting principles, financial terngthlen

13, 2019, PM) (describing overdrafts or “net overpayments” where “outflows” exteede
“inflows” asreflected in Line 3); Trial Tr. 16:319:12 (Feb. 13, 2019, PM) (describing home
office accounts receivahler charges incurred at NELIG@hich are then divided among efi
its agenciesincludingBarrett Financiglas reflected in Lines%).

15See, @., Trial Tr. 154:11-155:2, 163:24-165:10 (Feb. 13, 2019, AM) (describing lease
expenses that Mr. Barrett incurred on behalf of NELICO that NELICO now baesto Mr.
Barrett as reflected in Lines-20);id. 19:13-21:5 (describing “Broker Pilot” credit eflected
in Line 7).

16 Defendants pointed this out during their closing argument:

[W]ith regard to the calculation that Mr. Das Gupta performed, Mr. Barrett wa
seated at counsel table in this courtroom when Mr. Das Gupta testified. He had a
copy of ths document, or he could have had a copy of this document in front of
him. He was certainly in a position to testify in response to Mr. Das Gupta. He
could have gone through Defendants’ Exhibit 51 line by line and said that he
didn’t owe the money that was set forth in there. Or he could have argued for
some smaller sum, but instead, he sat silent and chose not to rebut that. And |
submit that is because he could not.

(Trial Tr. 66:11-24 (Feb. 19, 2019, PM).)
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spreadsheets, and intricate testimodynd theforegoingreasons, taken together, support
NELICO’s request for a new trigbncerningts breackof-contractcounteclaim. Accordingly,
NELICO’s Motion is granted in this regard.

C. NELICO IsNot Entitled toa New Trial on Plaintiffs’ Claim for Breach of
Contract

NELICO primarily argues that “[t]he trial record contains ample evidentieeof
fraudulent statements [Mr.] Barrettade to the federal government on the H-1B visa
applications”such as invented job titles, misrepresented degree requirements and duties of the
jobs, and underestimated number of hours required. (Defs.’ Br. at 20, ECF No. 18this.)
were trueand M. Barrett “knowingly” made these statememds, Barrett would forfeit any
payments of renewal overrides owed to him following the termination of the Con{faet
Contract § 16.)

During trial, Mr. Barrett testified that the false statements contam#ugk applications
could not be attributed to him because he had not actually read the applications befdtengubmi
them. Instead, he claimed, he relied solely on his attokteyiller, the preparer of the
applications.

NELICO argues that “[u]lndedew Jersey law, a signature to a sworn document imparts
knowledge of the documents contents to the affiant, irrespective of whether theratid its
contents.” (Defs.” Br. at 18 (citingNew Jersey Siegle®7 A.2d 469, 471 (N.J. 1953)).)

NELICO'’s recitation of the law is correcand the Court explained as much in its charge to the

jury. (SeefTrial Tr. 66:11-14 (Feb. 19, 2019, AM) (“The law is that a signature to a sworn
document imputes to the affiant—you know, the affiant is the peigomg—knowledge of its
contents, even though the affiant may not have read the document or claims not to have read the

document.”).)
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Howevertrue, “the great weight of the evidence” does detnonstrate thadELICO
proved thaMr. Barrettknowinglycommtited fraud in regard to the applicatiorfSeeSolomon
532 F. App’x at 157. Although under New Jersey law the contemite ¢#1B applicationsare
imputed to Mr. Barrett, this imputation does bgtitselfprove that Mr. Barrett “knowingly
act[ed] in araudulent or unlawful manner” in accordarmvegh Section 16 of the ContracEor
example, snply “knowing” that asubmittedH-1B application purports to offer a paire,
rather than dull-time, position to a foreigworker (where the position ultimatewas for a fult
time worker)does not necessarily constitute fraud if Mr. Bametually believedt the time that
he was hiring for a pattme position. If Mr. Barrett were to make a mistake apfoutinstance,
the title of an open position or the number of hours requireth&position, thatapsewould
not satisfy the forfeiture clause in the Contrdadeed, he Court charged the juty that effect:
“An act or omission is knowingly done if done voluntarily and intentionally and exause of
mistake or accident or other innocent reasons. . . . A person commits fraud when he or she
knowingly misrepresents the truth which another person or agency relies upon to therd&tri
(Trial Tr. 50:23-25, 60:24—61:1 (Feb. 19, 2019, AM).)

Reviewing the evidence presented, a reasonable jury could have concludégLtiaO
failed to carry its burden in proving that Mr. Barrett knowinglgidefalse statements di-1B
applications.First, Mr. Barrett testifid that he neither read nor understabdeast some of the
guestions asked in the applicationSeé, e.g.Trial Tr. 1154-130:4 (Feb. 8, 2019, AM), ECF
No. 164 (cross examination of Mr. Barreggarding H1B application} Trial Tr. 5:8-56:19
(Feb. 8, 2019, PM), ECF No. 165 (samijal Tr. 20:13-30:15 (Feb. 11, 2019, AHame) see
alsoDefs.” Exs. 26, 28, 30, 76 (H-1B applicationshstead, a reasonable jury could conclude

that he relied on Mr. Miller for findintgheinformation—such as job titlejegree requirement,
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salary,and required hours—and completing the applicatio8gefrial Tr. 116:11-117:1 (Feb.
8, 2019, AM) (“I couldn’t possibly have filled this out myself. And immigration law . . . is
extremely complicated, and you need an expert. . . . | relied on [Mr. Miller] axpleet)) ; see
also, e.g.Trial Tr. 14:22, 19:2—7 (Feb. 8, 2019, PM) (“I don’t know, | didn’t prepare the forms. .
.. Mr. Miller prepared the document and picked the title out of a limited list of jobttités
matched the description.”).) eéseral times, when asked why a certain answer was proeided
anapplication Mr. Barrett responded with some variant of, “You'd have to ask Mr. Miller. He
completed the form.” See, e.g.Trial Tr. 124:17 (Feb. 8, 2019, AM)And Mr. Miller testified
that he gathered information for the applicatibmosn other individualsaffiliated with either
Barrett Financiabr evenNELICO. (SeeTrial Tr. 18:5-27:10 (Feb. 14, 2019, PM).)

Second, NELICO conducted an internal investigation in regard to the H-1B ajgpigcati
but did not terminate Mr. Barrett immediatefs Section 16 of the Contract permitSed
Contract 8§ 16 (specifying that “if [Barrett Financial or Mr. Barrett] shalvkingly act in a
fraudulent or unlawful manner . . . the Contract shall at once terminate without nptieather,
NELICO provided Mr. Barrett with sixty daysf notice until his termination was effective
whichaccord with Section 17 of the ContraciSde id8 17 (conferringeither paty “the right to
terminate the Contract without cause at any prior time” as long as that patitiegreixty days
of notice)) The Termination Letter merely stated that NELICO was terminating Mre®éafor
the reasons thaM[s. Pedigoand Mr. Barrettldiscussed.” (Pls.” Ex. 18.) Arah email, written
contemporaneously by Mr. Barrett, provides that “[Mr. Barrett] was advisethibaermination

was not for cause.” (Pls.” Ex. 1¥)

17 That email, however, also goes on to say, “During my conversation with [Ms.] Pedigo
however, | was advised that the reason was related to $id®iga sponsorships which have
been practicetdy the North Jersey firm, dating back 30 years, before even my joining [Ne
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Lastly, after Mr. Barrett’s termination, NELICO submittedfarm U5 to FINRA that
provided “LOSS OF CONFIDENCE (NOSECURITIES RELATED)” as the explanation for
Mr. Barrett’s termination. (Pls.” Ex. 29.) The report did mention fraud or any of the
circumstances surrounding thellB-applications.A reasonable jury could have construed
NELICO’s ensuing aboutace as a podtoc rationalization to avoid paying Mr. Barrett his
renewal overridethat were owed pursuant to the Contract.

In all, a reasonable jury had a legally sufficient evidentiary basis to fihndNEIACO
failed to prove thamr. Barrett knowingly commiedfraud in regard to the HIB applications
NELICO stipulated to the amount of damages owed to Mr. Bartie ifiry had found that
NELICO breached the Contract astipulatecthat NELICO had the burden to prove that Mr.
Barrett knowingly committed fraud. (Trial Tr. 25:23-26:10 (Feb. 19, 2019, AM) (parties
agreeing that NELICO has the burdetf).Becauseén order togrant a new trialthe great weight

of the evidencetnust cut against the jury’s verdict, Defendants’ Motitimately failsto clear

England Financial] in 1991.” (PIs.” Ex. 19.) Mr. Barrett testified about this email a
conversation with Ms. Pedigo, explaining that he matterminated because of thelH
applications and that Ms. Pedigo told him merely that he had to “stay away frororgenk.”
(SeeTrial Tr. 57:21-61:8 (Feb. 8, 2019, PM).)

18 Specifically, the Contract provided that “if [Barrett Financial or Mr. Btifishall knowingly

act in a fraudulent or unlawful manner . . . [Mr. Barrett]'s claims for revenue astary benefit
under the Contract . . . shall be forfeited and void.” (Contract § 16.) This forfeiture claus
operated as eondition subsequent, discharging NELICO'’s duty to pay Mr. Barrett for the
renewal overridesSee8 Corbin on Contracts 8 39.1 n.2 (2018) (“[T]he condition subsequent is
treated as a form of discharge of obligationL’)ke an affirmative defens®efendants would
have carried this burden even if they had not stipulated &eie. Am. Ass’n of Univ. Hessors,
Bloomfield Coll. Chapter v. Bloomfield ColB46 A.2d 615, 616 (N.J. Super. Ct. App. Div.
1975) (“Where a party seeks to avoid a contractual obligation by reason of the happaning of
event or condition stipulated in a contract, the burden of establishing the occurrence of the
condition rests upon the party asserting itWereit otherwise, Mr. Barrett wouldavebeen
tasked with proving that he did not knowingly commit fraud.
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this high hurdle.Therefore NELICO is not entitled to a new triabncerningPlaintiffs’ claim
for breach of contract.
[I. Plaintiffs’ Motion for Pre- Judgment Interest

Plaintiffs requet that the Court alter or amend the Judgment to include pre-judgment
interest, post-judgment interest, and associated costs. (Pls.” Mot. at 1, ECF Nd@Bd&tiye
the Court orders a newaitiin regard tdDefendants’ breacbf-contractcounterclaim Plaintiffs’
Motion for Pre-Judgment Interest is premature. Accordingly, the Court daeidsotion
without prejudice at this time.

CONCLUSION

For the reasons stated herdtgintiffs’ Motion to Alter/Amend the Verdict to Include
PreJudgment Interest tenied without prejudice, and Defendants’ Renewed Motion for
Judgment as a Matter of Law or, in the Alternative, for a New Trial or Amemidohthe
Verdict isgranted in part and denied in pafthe Courtgrants judgment as a matter of law in
favor of Defendants in regard Rdaintiffs’ claim for breach ofood faith and fair dealing and
orders a new trial in regard to Defendants’ cowém for breach of contract. An appropriate

order will follow.

Date:05/10/2019 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.
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