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V.
OPINION
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THOMPSON, U.S.D.J.

INTRODUCTION

This matter comes before the Court on crosgions for summary judgment. Plaintiffs
Edward P. Barrett and Barrett Financial of North Jersey, ldaligctively “Plaintiffs”) have
moved for partial summary judgment. (Civ. No. 13-5621, ECF Nos. 56, 57; Civ. No. 14-3316,
ECF Nos. 94, 95%)Defendants Creative Financial Group of New Jess®yNew England Life
Insurance Company (collectively “Defendants”) have moved for summargngrigon all of

Plaintiffs’ claimsacross both civil actions. (ECF Nos. 96, 97.) Both motions are opposed. The

! Sincethefilings related tathe Motions at issue in this Opinion appear on the Civ. No. 14-3316
docket, and only some are duplicated on the Civ. No. 13-86@4et, all future references to
docket entries in this opinion correspdndhe 14-3316 docketnless otherwise specified
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Court has decided the motions after considering the parties’ written sutomsigsthout oral
argument pursuant to Local Civil Rule 78.1(b). For the following reagdasitiffs’ Motion is
denied and Defendants’ Motion is granted in part and denied in part.

BACKGROUND

Thesrelated casearise out o singlecontractuatelationshipand the fallout after its
terminationbut concern differentlaimsand defendant3.he casesvereinformally consolidated
for the limited purposes of discovery and case management on August 21 SEECK No.
13.) The following core facts are undisputed, unless otherwise noted.

l. The Contractual Relationship

EdwardBarrett(“Mr. Barrett”), ownerof Barrett Financial of North Jerseiyl C
(“Barrett Financial”)(formerly New England Financial of North Jersey, LLG§came an
independent contractor and MairagPartner in 200@or New England Life Insurance Company
(“NELICQO”), a life insurance and financial services compdBefs.” Statemendf Undisputed
Material Facts (“SMF"Y[111-5, ECF No. 96-2PIs.” SMF 1, ECF No. 103 Mr. Barrett’s
governing ManagingPartnerContract with NELICO(the “Contract”) was executed December
20072 (Defs.” SMF16-8; Pls.” SMF { 2; Barrett Dep. 225:16—226:20, ECF No.; %26 also
Defs.” Ex. M, ECF No. 97-13; PIs.” Ex. 1, ECF No. 95-1.) Pursuant to the Cothad@arrett
managed his own employees and payroll but utilized NELICO materialsxahdsivelysoldits
products primarily froma Fairfield, NJ agency location, with affiliated offices in Englewood

Cliffs, NJ; Princeton, NJ; and Silver Spring, MDefs.” SMF{{ 9-10

2 In the Contract, Mr. Barrett is referred to as the “Corporate Managegbhipany(then called
New England Financiaf North Jerseyis referred to as the “Corporate Managing Partner,” and
NELICO is referred to as the “CompanySeeDefs.’ Br. at 4 n.3, ECF No. 96-1IThis language
differs slightly from the termased by the parties in their briefs and the Court in its discussion.
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Section 16 of the Contract, the “Forfeiture of Contract” provision, specified that

.. .if the Corporate Managing Partner or a Corporate Manager

shall knowingly act in a fraudulent or unlawful manner as such

Corporate Managing Partner or Corporate Manager . . . the

Contract shall at once terminate without notice.
(Defs.” Ex. M8 16; PIs.” Ex. 1 § 16.) The Contract also included provisions stidia@ny
debts owed by Barrett Financial (then New England Financial of North JeosseiALICO at the
termination of the Contraetould be due within 90 days of termination, and that any NELICO
amounts payable to Barrett Financial would be paid within 90 days, subject to NELIgid'®
offset any debt owed to NELICO from any amount payable to Barrett Fihaiipeds.” Ex. M
88 17-185see alsdefs.” SMF{157-58.)

The Contract did not provide for a buy-out of Barrett Financial upon termination of the
Contract nor address any equity intetestsferredy virtue of the contractual relationship.
(Defs.” SMF 175—78.) Further, Section 12 of the Contract provided that all payments of
renewal overrides to Plaintiffs following termination of the Contract would kerfenly if all
conditions required by the Contract shall have been fulfilled . . . .” (Defs.” SMF { 69.)

Mr. Barrett asserts that, in addition to the Contract, he participated in the N&emdEng
Non-Qualified Retirement Plan for Managing Partn@ng “Pension Plandr “Managing Partner
Retirement Plaif MPRP)”) . (Pls.” SMF  3.Mr. Barrett was provided the terms of the Pension
Plan in a plan description document. (PIls.” SMF § 12; PIs.” Ex. 2 (“2015 Program Deastyjpt
ECF No. 95-2.) NELICO contends that Mr. Barrett never vested in the Pension Plan pursuant to
its terms(Defs.” Suppl. SMF {1-8, 15-20, ECF No. 99-tompareSabol Decl., Ex. A
(“Pension Plan”), ECF No. 99-7 (effective January 1, 2008, with amendments as secent a

October 15, 2013Wwith 2015 Program Descriptioeffective January 20}5 Defendants assert

Mr. Barret is insteaéligible far the Managing Partners Account Balance Plan, as well as the



Managing Partners Deferred Compensation ,Rlahthat benefits are not due to be paid to him
for some time. (Defs.” SMF | 7Defs.” Suppl. SMF {{ 10-14
. The Contract is Terminated

Mr. Barretts company had long employed and sponsored foreign workers on its own
payroll, primarily from South Koreautilizing H-1B visas (See, e.gBarrett Dep26:9-23, ECF
No. 101-8.) Mr. Barrett consulted an immigration attorney, Glenn Martin Miller, tcsegdhe
process of appropriately sponsoring these workers. (Pls.” SMF | 11; Bape2@®#9-23
Beginning in the spring of 201RIELICO informedMr. Barrett thalNELICO was &king over
payroll (Defs.” SMF{ 12); in April 2012, during this payroll transitioNELICO became aware
of Mr. Barrett's foreigasponsored employees, initiated an investigatoil, ultimately informed
Mr. Barrettthathe had tommediatelyend the H1B sponsorshipbecause theapplications
were misleadingind NELICO would not support continuing the sponsorshio§ 15-46).

NELICO asserts thair. Barrettknowingly submitted fraudulemtr misleadingH-1B
visa applications to the U.S. Citizenship and Immigration Services (“US@ Sfonsor foreign
workers which,inter alia, included an invented job title to suggest greater specialization than
wasrequired for the positiongisrepresented the degree requiremantsdutis of the jobs for
which they were hired, and obfuscated the hours their salaries would sufipodtely pying
theseworkers less than the prevailing federal minimum wagsponsoring therfor a parttime
salary but staffing them with futime duties(ld. 11 15-46.)After NELICO discovered these
issueson August 1, 2012 terminatedMr. Barretteffective September 30, 201uspending
him 60 days before the termination took effect pursuatitedontract(Defs.” SMF{{47-49.)
Michelle PedigoNELICO Regional VicePresidentinformed Mr. Barré of the termination,

which was recorded in a followp letternoting his termination “for the reasons we discussed.”



(Id.; Pls.” SMF Y4, Defs.” Ex. N, ECF No. 97-14; Pedigo Dep. 137:18-139:24, ECF No. 97-7,
Barrett Dep. 189:1-5, 236:2—-239:17, ECF No. 97-6.) NELICO submitted a required U5 report to
the Financial Industry Regulatory AuthorityqfNRA”) that gave LOSS OF CONFIDENCE
(NON-SECURITIES RELATELD" as theexplanatiorfor Mr. Barrett’s termination. (Pls.” SMF |
10; Pls.” Ex. 5 at 2, ECF No. 95-5.)
[I1.  Post-Termination Activities and Disputes

NELICO installed Chris Furrule, Maneng Partner of Creative Financial Group of New
Jersey (“Creativg, in Mr. Barrett’'splace to manage tregfectedNELICO offices. (Defs.” SMF
1150-51.) With approval and oversighim NELICO, Creative issued a press release and
bought an advertisement in Forbes magazine announcing the appointment of ChrisaRdrrule
the “merger” of'New England Financiabroup of North Jersey” and Creative. (Pls.” SMF | 6;
Pls.’ Opp’n Ex. 16, ECF No. 101-16; Pls.’ Opp’n Ex. 17, ECF No. 10131Tyer the Contract,
the phrase “New England Financial” was a registered trademark owned by NHE&®BIs’
Opp’n Ex. 1, ECF No. 101-Eee alsdefs.” Ex. M§ 21.) Pursuant to the terms of the Contract,
however, New England Financial of North Jersey was an independent contractalGIONE
(Defs.” SMFY{ 71, 73), not a subsidiary entifurther,ChrisFurrule did not pay any sum to
NELICO in exchange for his increased management responsibiliti€s{8) or otherwise
obtain equity in New England Financial of North Jeraethe time of this “merger,” asah

entity remained owned by Mr. Barrett alon®eé€ generallipefs.’ Br. at 27 ECF No. 96-1))

3 Defendants object tihe exhibits Plaintiffs submitted with theipposition brief, arguing they
were not properly authenticate@eeDefs.” Reply at 46, ECF No. 104.) In order to provide as
complete an analysis as gdse, the Court has consulted these exhibits and cited them where
appropriate. Defendants can renew remaining evidentiary objectibra.a
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During the transition, Mr. Barrett's assistant and others packed up his petsprsahnd
files and delivered them to his home within a week of the termination of the Contrefst. (D
SMF { 52 see alsad. § 53.) After Creative took over the Fairfield location, Mr. Barrett's
Controller Nancy Kennaly remained in the office for a few months to wind up and manage
Barrett Financial’s books and affairtd.(f 54.)NELICO also conducted a reconciliation
pursuant to the Contract, determining outstanding debts and revenue owed by and betwee
NELICO and Barrett Financialld. 1157-58.) Ms. Kennaly inventoried the furniture and
fixtures in the Fairfield office, which Creative shared with NELICO to deitee which items
belonged to Plaintiffs.Id. § 56.)Mr. Barrett came once to the Fairfield office to collect some
items, but was unable to take everything at that tilde(60.) When given another opportunity
to collect additional items, Mr. Barrett declined, stating “[w]hat am hgdo do with 44,000
square feet of office furniture and filing cabinets and wall furnishingd?¥(61.)As part of the
relief sought in Plaitiffs’ governingComplaints, Plaintiffs seek return of financial documents,
immigration files, and furnishings they believe to still be within Defendgussession and
control; however, NELICO asserts that the relevant documents were retfPkadhtifs, but
financial records of the firm are the property of NELICO under the Contrdcf1(84—-86.)

Creative paid rent at the Silver Spring locationabout a year and a h&tbm the time it
assumed the office, ending in March 2014. {1 79-80.)NELICO eventuallyclosed the
Englewood Cliffs and Silver Spring offices, which had been leased in Plaingffes. [d. T
59.)Creative never formally took over the lease as renter, leaving Mr. Barretti¢éongtt the
landlord for $10,000 against a default judgment on unpaid rent for the time which remained on
the Silver Sprindease afteNELICO closed the office theréPls.” SMF | 5 PIs.”Opp’n Ex. 13,

ECF No. 101-13; Pls.” Opp’n Ex. 14, ECF No. 101-d4de alsdefs.” SMF{ 83.)Plaintiffs also



incurred a separate debt for the unpaid lease of a Toshiba phone system in the Silyer Spr
office. (SeePls.” Opp’n Ex. 3, ECF No. 101-3))

Plaintiffs assert that Creativeasimproperlygiven access to Baleorecruitingdatabase
which Barrett Financial used to gather and house information on potential firehdsbrs.
(Defs.” SMFY 87.)NELICO had a separate compamide Taleo databasbut Barrett Financial
maintained its own secure database. { 88.)Creative employees assumed that the Barrett
Financial Taleo database was paid for and owned by NELICO, and changed e ghakssing
the transition, preventing Plaintiffeom accessing their own data for ten or eleven moniths. (
1189-94.) Creative stopped accessing this separatdNBoICO database once it learned there
was a dispute over ownershifd.(T 96.)

IV. Abbreviated Litigation History

Plaintiffs filed two separate lawsuitggainst Defendantgith ahostof contract andort
claims. In 2013, Plaintiff Barrett Financiatought suit against Creatia@d n 2014, Plaintiffs
brought suit against NELICONELICO answered athasserted contrabased conterclaims
The parties theengaged in discovenjll told, Plaintiffs assert, based on their expert reports,
that Mr. Barrett is owed $1,057,115.79 under the Contract (Pls.” SMF { 8) and $2,221,931.24
under the Pension Plaid ({ 13). On itdreach of contract counterclaim, NELICO seeks
damages of more than $800,000 for incentive compensation advances for 2011-2012 that were
paid to Mr. Barrett as loans; Home Office AccouRezeivable (“HOAR”)charges incurred by

NELICO on behalf of Plaintiffs; and other sums. (Defs.” SMF  67.)

4 Plaintiffs’ claim regarding buying out the telephone system contract at thee Siiving office
did not ariseuntil after NELICO terminated the Contract and Plaintiffs had filed the original
Complaint in this lawsuit. (Defs.” SMF T 81.) The Amended Complaint tsftecs claim. (Am.
Compl. 11 79-85, ECF No. 23.)



The parties filed crossiotions for summary judgment on January 12, 2@1&intiffs
havemoved for partial summary judgment only against Defendant NELICO, and only on
Plaintiffs’ breach of contract claim, a claim toenefits under the Pension Pland NELICO'’s
counterclaim for breach of the implied covenant of good faith and fair dealing.NBEEP4,

95.) Defendants oppose. (ECF No. 99). Plaintiff has replied (ECF No. 102), also submitting a
late-filed Statement obndisputed Material Facts (ECF No. 103) which the Coastonsideed

in its discretion(seeECF No. 115)Judge Matrtinotti permitted Defendants to fileeextralong
brief covering claims in the two separate lawsuits. (ECF Nos. 92, 93.) Defehdaatsoved

for summary judgment on all claims asserted by Plaintiffsnbtibn their own counterclaims.
Theircombinedbrief (ECF Nos. 96, 97ll opposition theretgeCF Nos. 100, 101), arideir

reply (ECF No. 104) appear only on the 3316 docketThesecases were reassigned to Judge
Anne E. Thompson on April 16, 2018. The Court now considers the Motions.

LEGAL STANDARD

Summary judgment shall be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is eattitb judgment as a matter of lawéd. R. Civ. P.
56(a);Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). A dispute is “genuine” if it could lead
a “reasonable jury [to] return a verdict for the nonmoving paApnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “material” if it will “affect the outcome of the suit under
the governing law.Td. When deciding the existence of a genuirsgpdie of material fact, a
court’s role is not to weigh the evidence; all reasonable “inferedoests, and issues of
credibility should be resolved against the moving paiMeVyer v. Riegel Prods. Corp/20 F.2d
303, 307 n.2 (3d Cir. 1983¢urley v. Klem298 F.3d 271, 276—77 (3d Cir. 2002). In resolving a

motion for summary judgment, a distraiurt considers the facts drawn fromdterials in the



record,”including depositions, documengdfidavits, and declarationfed. R. Civ. P.
56(c)(1)(A). The court must determine “whether the evidence presents a sufficient disagreement
to require submission to a jury or whether it is so sided that one party must prevail as a
matter of law.”Anderson477 U.S. at 251-52. However, “[sjummary judgment is inappropriate
if an issue depends upon the credibility of witnesses, because credibility cae detsrmined
only after the trier of fact observes the witnesses’ demeahonis Bros. Co. v. Ford Motor Co.
763 F.2d 1482, 1492 n.17 (3d Cir. 1986gment vacatedt75 U.S. 1105 (1986). Summary
judgment is similarly inappropriate when a party’s knenge is at issue, “because evaluating
state of mind often requires the drawing of inferences from the conduct espartut which
reasonable persons might diffedtistofin v. Metro. Life Ins. Co372 F.3d 517, 524 (3d Cir.
2004),as amende@Aug. 12, 2004).

DISCUSSION

l. Claims Against NELICO

NELICO moves for summary judgment ah of Plaintiffs’ claims conversion, trespass
to chattels, and unjust enrichmé@ounts |, I, and IV) breach of contract and breach of the
duty of good faith and fair dealir(@ounts Il and VI) unlawful interference with prospective
economic advantage and tortious interference with an existing cof@@atts V VIII, andIX);
and indemnificatiorfCount VII). Plaintiffs move for summary judgmenn their own breach of
contract claim(Count Ill), an un-pled breach of the Pension Plan, and NELICO'’s counterclaim
for breach of the duty of good faith and fair dealing (Second Counterckasnan initial matter,
Defendants asseand Plaintiffs do not deny that the Contract is governed by Massachusetts la

but all tort claims are governed by New Jersey law.



A. ContractRelatedClaims:Breach of ContractQounts Il), Unjust Enrichment (Count

V), and Breach of the Duty of Good Fagthd Fair DealindCount VI)

Plaintiffs seelsummary judgment arbmages for breach of contract based on
NELICO'’s failure to pay amounts Plaintiffs belieasedue and owing under the Contract,
particularly vested renewalerrides under Section 15dePIs.’ Br. at 5-13, ECF No. 95.)
Defendants argue that Plaintiffs’ breach of contract claim,faitd therefore summary judgment
must be entered for Defendartgcausélaintiffs’ conduct allowed them to lawfully void the
contract by its express termgDefs.’ Br. at 26-24.) Alternatively, Defendants argue their right
to a setoff undeBection 1&recludes summary judgment in favor of Plaintiff.

Thereason foiMr. Barrett’s terminatioris hotly contested by the partiaad material to
their contractrelateddisputesPlaintiffs argue that NELICO never indicated that Mr. Barrett was
fired for cause or for engaging in fraud and, instead, Mr. Barrett’s tefonnaas motivated by
Defendants’ desirto forego having to pay him a vested benefit under the Pension(Pl&n.
Br. at 79, ECF No. 95; PIs.” Opp’n Br. at 7-10, ECF No. 1@®jendants argue thahough
not fired for cause because of NELICO'’s longstanding professional relaigpowith Mr. Barrett,
Mr. Barrettwas fired for misleadig, unlawful conduct under Section 16 of the Contract, which
allowedDefendants to cancel ti@@ontract. §eeDefs.” Opp’n Br. at 11-13, ECF No. 99.)

The “forfeiture of contract” language in Section 16 is broad-textured, triggerexl tiva

Corporate Managing Partner or Corporate Manager “knowingly act[s] im@dufient or unlawful

5> Section 16 of the Contract enshrines the general contract law principdentiza¢rial breach of
the contract by one party excuses the other party’s subsequent performamdbaindetract,
see, e.glLeaselt, Inc. v. Mass. Port Auth600 N.E.2d 599, 602 (Mass. App. Ct. 1992). The
Contract restyles this principle by voiding the Contract in the face of one party’s kigowin
fraudulent or unlawful conduct, instead of merely excusing performéivicde material breach
would therefore traditionally appear as a defense to enforcement, here it appecesrasa
enforce the contract.
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manner . . ..” (Defs.” Ex M at 7; Pls.” Ex. 1 at 71)|8ast part oftie provision is subject to “the
opinion of the Company” on whether the manager “has engaged in the behavior descrilsed in thi
Section .. ..” (Defs.” Ex M at 7; PIs.” Ex. 1 at D¢fendants assettiatMr. Barrett“knowingly
acfed in a fraudulent or uawful manner”in sponsoring H-1B visa holders who were not
eligible for those visasn two scores: (1) their positions did not require Bachelor's degrees, but
Mr. Barrettrepresented that they did in ordenteet federal requirements for the visa
sponsorships, an@) theywerehired as fulltime employees, biMr. Barrettsponsoredhemas
parttime employees in order to comply with federal prevailing wage stand®adstiffs argue
that Defendants cannot raise a fraud defense at this stage when it was newéhpled
particularityas an affirmative defense or counterclafRis.” Opp’n Br. at 12—-14, ECF No. 100.)
First, he phrase “fraudulent or unlawful manner” is not defined in the Contract. Nothing
in the @ntract requires Defendants to have pled fraud as an affirmative defense @ to hav
brought an action charging Plaintiff with fraud in order to invoke this provision. Thus, f&inti
argument is unavailingSgeDefs.” Opp’n Br. at 10, ECF No. 99.) Indeed, Defendants do not
argue that Plaintiffs perpetrated a fraud against Defendants. RathemdBefs argue that
Plaintiffs engaged in fraudulent condutitected towardJSCIS by submitting false or
misleading H1B visa applications. The Court does maerpretthe Contract to require that
Corporate Managing Partner or Corporate Manager be charged with fraud, drgiinve fraud
claim, to trigger this provision. The appropriate standard seems to be whether NELICO
reasonably believellr. Barretthad acted dishonestlyisrepresented adamaterial to his job

duties,or otherwise acted unlawfully the performance of the managerial rble

® Black’s Law Dictionary defines “fraud” as “[a] knowing misrepresentatiotheftruth or
concealment of a material fact to induce another to act to his or her detrifrentd’ Black’s
Law Dictionary (9th ed. 2009). Further, it defines “fraudulent act” as “[c]londwaciving bad

11



Secondthis sectiomalso specifies that tHéontract would be forfeited and voided only
when the Corporate Managing Partner or Corporate Maragewingly” acted in a fraudulent
or unlawful manner. (Defs.” Ex M at 7; Pls.” Ex. 1 at 7.) The question of whether MetBar
knew that the immigration forms were misrepresentations or were unlawful isiaggn
disputed material facMr. Barrett aves that he relied on the advice of counsel in preparing the
visa applications as well as verbal representations, application reviewsgandrally
permissve policy by NELICO'’s corporate staff in determining that the company woulaipe
him to hire Korean nationalsSéePIs.” Opp’n Br. at 8; PIs.” Opp’n Ex. 18, ECF No. 101-18.)
NELICO avers that it maintained a policy of not soliciting or sponsoriddBiisa candidates
and would never have approved Mr. Barrett's sponsorships if it understood the mannertby whic
he documented and obtained tligas

This dispute is dispositive to the parties’ rights under the Contradtsacehtrality
precludessummary judgmenihe partiesrespective claims for breach of the implied covenant
of good faith and fair dealing, a claim sounding in contract éaeljkewise genuinelydisputed.
Therefore, summary judgment is deniedRdaintiffs’ breach of contra@nd good faith and fair
dealingclaims(Am. Compl., Countdll, VI, ECF No. 23) andNELICO'’s good faith and fair
dealing counterclaim (Second Counterclaf,F Nos. 9, 28).

Plaintiffs also make a claim famjust enrichmenagainst NELICQwhich sounds in tor
but arises under thed@tract. Defendants assert this clagiparred by the economic loss
doctrine.“[ The economic loss doctrine prohibits plaintiffs from recovering in tort economic

losses to whiclthey are entitled only by contract.. Whether a tort claim can be ass#rte

faith, dishonesty, a lack of integrity, or moral turpituderdudulent Act Black’s Law
Dictionary (9th ed. 2009).
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alongside a breach of contract claim depends on whether the tortious conduatsedrtthe
contract between the partie&\fcand v. Brother Int’l Corp.673 F. Supp. 2d 282, 308 (D.N.J.
2009)(citation omitted) Plaintiffs allege that NELICO was unjustly enriched because it has yet
to pay Plaintiffs under the Contract. (Am. Compl. 11 48-58Amended Complaint as pled
admitsthat theallegedtortious conduct is not “extrinsic to the contraetween the partiedut

in factdirectly arises from it{Defs.” Br. at 20.) Therefore, summary judgmengranedin favor

of NELICO on Count IV of Plaintiffs’ Amended Complaint.

B. Pension Benefits

Without having pled a separate Count or cause of action under the Pensiontiiéan in
Amended Complaint against NELIC®laintiffs also move for summary judgmeat the
benefits allegedly due to Mr. Barrett under the Pension Plan. Assuming withouhdehti
Plaintiffs have sufficiently pled a claim regarding benefitinfpareDefs.” Opp’n Br.at 1719,
with Pls.” Reply at 2, ECF No. 102} is clear thaMr. Barrettnever vested in the Pension Plan.

ThePensiorPlandocument which appears to have governed during the time of Mr.
Barrett’s contractual relationship with NELICO states unequivocallge“Participant shall vest
in her/his Accrued Benefit upon the later of: (1) reaching age 55 and (2) attaipgags of
Credited Service.” (Pension PI§r6.1, ECF No. 99-7Jhe parties agree that Mr. Barrett was
terminated at age 49, with 18 years of serviSeg( e.g.Defs.” Suppl. SMF { 17Since he had
already attained five years GfeditedService, the later of the twwigger events would be
attaining age 55. He was still six years away therefore did not vest in the Pension Bkfiore
the Contract terminated. His accrued benefit is therefore forfeitets.(@@p’'n Br. at 20.Even
underthe draft2015 Program Description on which Plaintifédy, the “At A Glance” tablen

page two explains in the “Vesting and Forfeitures” colufou will vest in your accrued
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benefitupon thelater of the date you attain age 55 while working as a Managing Partner (or,
after December 31, 2014, in a MetLife Sales Management Bot®mplete 5 years of Credited
Service or Vesting Service(Pls.’ Ex. 2 at 2, ECF No. 95-2 (emphasis addéd).)

Plaintiffs ignore this provision amely on the later description under the heading
“Vesting,” which reads: “Your accrued benefit under the Plan will vest wban(j) attain age
55 while you are a Managing Partner or work in a Sales Management Rolecomflete 5
yearsof Credited Service or Vesting Service, whichever occurs latdr.a( 8.)Plaintiffs argue
that thisuse of punctuation-a-semicolon separating theo triggering events, with only a
commaseparating the phrase “whichever occurs latestiggests that the phrase “whichever
occurs later” does not modify the options separated by semicolons, but rathertappkes
alternatives of “Credited Service” and “Vesting Servicethe second claus@ls.” Br. at 14
16, ECF No. 95.This grammatical argument follows standard principles of contract
interpretation. $eed. at 15-16.) Following Plaintiffs’ logic, Mr. Barrett vested because he had
18 years obervice.

Plaintiffs’ interpretation fails for two reasons: (1) it is inconsistent with tle@@Quoted
language from the At A Glance of the same document, and (2) the definitiontwfigv@srvice
clarifies the drafters’ inten.he paragraphmmediately followingthe language on which
Plaintiffs relyexplains, “Vesting Services’ [sic] means service with MetLife in a Sales
Management Role after a Managing Partner Contract terminated. VestingeSery applies to

individuals whose roles converted directly froManaging Partner role to a Sales Management

" The Court notes that the 2015 Program Description explains, “Since this Progreniptides
provides a summary of the Plan, it neither replaces the official Plan docunaneg#ily
govern the Plan, nor does it cover all aspects of the Plan. TheadghglRlan documents will
govern in every respect.” (Pls.” Ex. 2 at 3.) The paragraph continues by providing a phone
number from which a participant can request a copy of the Plan documents.
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Role between January 1, 2014, and January 31, 2015.” (Pls.” Ex. 2 at 8.) Since Mr. Barrett had
no contractual relationship with MetLife during the definitional period, he hadesting
Service. But seePls.’ Br. at 14 (“Mr. Barrett had both years of credited service and vesting
service.” (emphasis in original).) It appears the phrase Vesting Servicddedo reflect a
transition in rols at NELICO,not to be an alternative path of vesting in the Pendamwhich
could happenlater’ than one’s Credited Service.

The Court finds the phrase “whichever occurs later” applies teetimécolonseparated
alternatives—reaching age 55 or attaining 5 years of Service (whether Credited argyedir.
Barrettthus never vested in the Pension Plan and has no claim to beSef#Bls(’ Ex. 2at 8
(“If your accrued benefit under the Plan is not vested at the time your Mgriagitner
relationship with the Company . . . terminates for any reason other than deatmtiyeur e
accrued benefit under the Plan will be forfeited.Summary judgment is denied Raintiff
Barrett on anglaims regarding the Pension Plandto the extent they wemifficiently pled,
these claims may not proceed

C. Tort-Based Claims

1. Counts | andl: Conversionand Trespass to Chattels
The companion torts of conversfoand trespass to chattelsoil down to wrongful

interference with an individual’s possession or use of their own property. In the Ainende

8“The elements of common law conversion under New Jersey law are (1) theaxisten
property, (2) the right to immediate possession thereof belonging to plaintiff3 )t (
wrongful interference with that right by defendarRitketti v. Barry 2015 WL 1013547, at *8
(D.N.J. Mar. 9, 2015)

9 “A trespass to chattel may be committedibtentionally (a) dispossessing another of the
chattel, or (b) using or intermeddling with a chattel in the possession of aticEewonmobil
Oil Corp. v. Wakile & Sons, Inc2009 WL 3818151, at *3 (D.N.J. Nov. 13, 2008jations
omitted).
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Complaint, Plaintiffs allege that Defendants wrongfully retained possestRlaintiffs’ files
furnishings, and fixtures, “includin@arrett Financial’sfinancial records, personal client files,
employediles (including immigration files related to work visa sponsorships) andce@&arr
personal filexontaining confidential information about Barrett duslfamily, balance sheets
and tax returns, office equipment and furnishings, databases, and systems gunylBeseett
and/or[Barrett Financial].” (Am. Compl{| 27.)Defendants argue that Plaintiffs’ property tort
claims fail because (1) Plaintiffs hawot identified the wrongfully possessed property with
sufficient specificity, (2) Plaintiffs voluntarily abandoned the property,(&hthe claims are
barred by the economic loss doctrine. (Defs.” Br. at 17s€@;alsdefs.’ Reply at 1812, ECF
No. 104 (focusing on economic loss doctrine).) At summary judgment, Plaintiffs supihaite
allegatiors with documentary evidencécluding a copy of an office inventory created by Mr.
Barrett,and Mr. Barrett's deposition testimondg e.g, Pls.” Opp’n Ex. 5, ECF No. 101-5.)
Based on this record eviden&daintiffs havesufficiently specifiedhe disputed property.

The Court next considers whether Plaintiffs abandoned the propiitsh is a complete
defense tahese tortsSee, e.g.Taffaro v. Taffarp2015 WL 3511932, at *3 (N.J. Super. Ct.
App. Div. June 5, 2015) Property is abandoned when its possessor voluntarily relinqueshes
right, title, claim and possessionf the property with the intention of not reclaiming ‘itlt
follows then that abandonment is a complete defense to conversitation omitted). Citing
Mr. Barrett's depositionDefendants argue that Mr. Barrett’s failure to retrieve the property he
believes was wrongfully withheld from him absolves them of any liabilitprt. (Defs.’” Br. at
18-19 (citing Barrett Dep. 273:6=-BHowever, Defendants selectively parse Mr. Barrett’s
testimony, failing to note that he was told and believed he would be arrestedtifrhedédo the

office premises.gee generallBarrett De. 271:9-274:13.) Therefore, the Court does not find
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thatDefendants have méteir burden to prove that Mr. Barrett voluntarily relinquished the
property with the intention of not reclaiming At the very leasthis intentionis a disputed fact
Whether Defendantdemonstrated intent to deprive Plaintiffs of their propergisoa disputed
fact

Finally, the Court considers the applicability of the economic loss docteeesupra
Section I.A.(determining that economic loss doctrine Rli&ntiffs’ claim of unjust
enrichment). Some of the items for which Plaintiffs now seek compensadipimave been
subjectto the Contract.§eeDefs.” Ex. M (Section 8, which governs books, records and bank
depositof the firnt and Section 9, which governs office supplies, furniture, equipment and
fixtures“furnished by the Company”)Although Defendants argue the Contract deals
sufficiently with “physical assets’séeDefs.’ Br. at 27)and therefore precludes tort remedies,
the Contract is silent as to office supplies, furniture, equipment, and fiswpesed by
Plaintiffs, as well aBarrett Financial’'s employee personnel files and personal clientfiles
bulk of the poperty Plantiffs seek The Contract was drafted to protect NELICO, and specifies
NELICO’s ownership rights posermination, without commenting on Plaintiffs’ rights
propertythat Plaintiffs had furnished for company use, includoedorePlaintiffs had a
contractual relationship with NELICQ/uch of heproperty in question is arguably extrinsic to
the Contracgtand the Courdeniessummary judgment on the basis of the economic loss doctrine.
The conversion and trespass to chattels clé@osints | and )l survive summary judgment

2. Count V: Unlawful Interference with Prospective Economic Advantage

Under New Jersey common law, “fieqiction for tortious interference with a prospective

business relation protects the right to pursue one’s business, calling or acotineatifrom . . .

[t]he luring away, by devious, improper and unrighteous m¢phtise customer of anothér.
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Printing Mart-Morristown v. Sharp Elecs. Corp63 A.2d 31, 36 (N.J. 198@nternal citations
and quotatiosomitted).A plaintiff must prove(1) the existence of a protectable right leading to
a reasonable expectation of economic advan{@yéhat the defendant interfered with that right
intentionally and with malicg3) that the interference caused the loss of the prospective gain;
and(4) that the injury caused damade. at 37.

Plaintiffs assert thallIELICO interfered with Plaintiffs’ prospective economic advantage
and attempted to coopt Plaintiffs’ customer goodwill throtigtpost-termination announcement
of a “merger” betweeRreative and the entity which became Barrett Finan(SalePIs.” Opp’'n
Br. at 14-16see alscAm. Compl.f151-57.)Defendants argue that Plaintiffs’ claim for
unlawful interference with prospective economic advantabariedas a matter of lawecause
of the contractual relationship between Plaintiffs and NELI@eeDefs.” Br. at 28 (citing
Printing Mart-Morristown, 563 A.2dat 37 (“Where a person interferes with the performance of
his or her own contract, the liability is governed by principles of contract)wowever, this
rule of law is inapposite to Plaintiffs’ claim, becal®aintiffs assert NELICO interferegith
Plaintiffs’ prospective business relationshipigh clientsand business partneafter the Contract
was terminated(SeePls.” Opp’n Br. at 15.)

Nevertheless, aelaim for tortious interference with prospective economic advantage
requires glaintiff to identify more than a potential relationship, but rathe that would
deliver “a reasonable expectation of economic benéfiiriting Mart-Morristown 563 A.2d at
38; see alsdiversified Indus., Inc. v. Vinyl Trends, In2016 WL 6897783, at *9 (D.N.J. Nov.
22, 2016)“To prevail on such a claim, ‘a plaintiff must show that if there had been no
interferencel,] there was a reasonable probability that the victim of the ieteséewould have

received the anticipated economic benéfifgiuoting Printing Mart-Morristown 563 A.2d at
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37)). Beyond broad, speculative statemenee( e.g.PIls.” Opp’n Br. at 15 (suggesting Plaintiffs
“could have continued [to operate] through a contract with another insurance comgaury[,]”
were prevented from doing so by the announcement of the merger)), Plaintiffs have not
identified for the Court any prospective or nascent client or contractuanskapharmed by
the “merger” announcement. Indeed, because Plaintiffs could no longer sell NELICO products
once the Contra@nded their economi@rospectsverefar more speculative. On this record,
Plaintiffs have not adduced sufficient evidence to demonstrate a genuine digpateradifact
with respect to their own economic prospée€fherefore, summary judgment will lpeanted
for Defendant NELICO on Count V.
3. CountsVll, VIII, and IX: Express and Implied Indemnification and Tortious
Interference with an Existing Contract

Plaintiffs’ claims for indemnification and tortious interference vaithexistingcontract
relate to the same underlying facts. Plaintiffs aver that they weralftraettle claims against
their lease in the Silver Spring office aagainsiphone systemontracs for both the Silver
Spring and Fairfield offices due MELICO’s intentional interferenceith those contracts
alternatively NELICO isliable to indemnifybecausét effectivelytook over those contracts by

paying the rent and derivirgpntractuabenefis owed to Plaintiffs (SeeAm. Compl.{61-85.)

10 At the time of the announcemeMt. Barrett’'s companyas named New England Financial of
North Jersey—a name which included the registered trademark “New England Financial

owned byNELICO pursuant to the Contrac6€ePIs.” Opp’n Ex. 1, ECF No. 101-%ge also

Defs.” Ex. M 8§ 21.) Te “merger” announcemetiterefore presents complicdtquestions about
whether DefendaELICO waswithin its rights under the Contract or whether the
announcement was extrinsic to the Caatrand interfered with Plaintiffs’ rightsSée, e.g.PIs.’
Opp’n Ex. 17, ECF No. 101-17 (email records among MetLife personnel discussing thg&angua
and timing of the merger announcement, including an email dated 9/12/12 in which Michelle
Pedigo noted “Due to legal constraints, we can’t use the North Jersey name.” Ve dvese
guestions are not material to Plaintiffs’ reasonable expectations of economaiit.be
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“Under New Jersey law, to establish a claim of tortious interference wittacba
plaintiff must show (1) it was a party to an existing contractual reldtipng) the defendant
intentionally interfered with that contractual relationship; (3) the interferaras undertaken
with malice; and (4) plaintiff suffered damages resulting from the interfefebiversified
Indus., Inc, 2016 WL 6897783, at *iting Lightning Lube, Incv. Witco Corp.4 F.3d 1153,
1167 (3d Cir. 1992)Printing Mart-Morristown, 563 A.2dat 37). Although Plaintiffs introduced
evidence to suppothe existence of the contractual relationships and damages susiszedis(’
Opp’n Ex. 3, ECF No. 101-3; PIs.” Opp’'n Ex. 11, ECF No. 101-11; PIs.” Opp’n Ex. 13, ECF No.
101-13; PIs.” Opp’n Ex. 14, ECF No. 101-14), they have voluntarily abandoned these s&ms (
Pls.” Opp’'n Br. at 1 n.1, 21 n.10). Therefore, summary judgimserantedin favor of Defendant
NELICO on Counts VIII andX.

Under the parallel indemnification theories, Plaintiffs argueNtdtICO is obligated
under the Contract to indemnify Barrett Financial or, alternatively, thattffaare entitled to
equitable indemnification for the amoypdidon the leased spaocecupied by and leased phone
systems utilized by NELICO. Turning first &xpressindemnification, Defendantsompellingly
argwe thatthe indemnification provision of the Contract in Section 6 does not apply to the
circumstances hereS¢eDefs.’ Br. at 34-36(citing Defs.” Ex. M§ 6).) By a plain reading of the
Contract, the indemnification provision ceased to govern the conduct of the parties when the
Contract terminated. The events whiel to the debts th&tlaintiffs seek to have indemnified
transpired more than a year after the contractual relationship termiN&ielCO cannot be held
liable under the Contract for conduct that transpired post-termination,itwsagno longer
acting pursuant to the ContracurBmary judgment igrantedin favor of Defendant NELICO on

Plaintiffs’ express indemnification claim Count VII (Compl.q165-69).
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Plaintiffs argue in the alternative tHdELICO isliable under equitable or implied in fact
indemnificationbecause a “special relationship” exists between NELICO and Plaintiffiscarisi
from the fact that “Defendants opted to seize th&ress of [Plaintiffs].” $eePls.” Opp’n Br. at
18; see alscAm. Compl.{61-64).“[[Implied indemnification by way of a special relationship
is a ‘narrow doctrine’ that is not frequently stretched beyond the examples@pplagent,
employeremployeelessotrlessee, and baildrailee.”Katz v. Holzberg2013 WL 5946502, at
*3 (D.N.J. Nov. 4, 2013jcitation omitted) Defendantsarguethat Plaintiffs cannot benefit from
this doctrine, asPlaintiffs have offered no legal justificatidm expand this narrow doctrine to
the instant independent contractor relationst{ipefs.” Reply at 13see alsdefs.” Br. at 32
33.) This retort is a red herrirgPlaintiffs do not basémplied indemnification on the
contractual relationship, but rather on ptestninationevents. In essence, Plaintiffs argue that
NELICO impliedly took over Plaintiffsleasecontracts and should not be able to have made
decisions affecting Plaintiffs’ liabilitypn the leases, withoahy advanced warning to Plaintiffs,
without having to bear thignancial consequences for those decisidbanstruing all facts in
Plaintiffs’ favor, hie post€ontract state of affairmay be akin t@ lessoilessee relatiorsp.
Noting thatthe other elements of Plaintiffs’ claim remain disputed, the equitable indemnification
theorymayproceed Summary judgment is denied on Count VII (Conf§l61-64).

. Claims Against Creative

As an initial matter, Plaintiff Barre&inancial ‘does not oppose dismissal of Claim VIII
against [Defendant Creativ&Yiolation of the Computer Fraud and Abuse Act) . .(PI5.

Opp’n Br. at 18 n.9.) Accordingly, summary judgmengriantedin favor of Defendant Creative

on Count VIII of Raintiff Barrett Financial’s Complaint (Civ. No. 13621, ECF No. 1).

21



A. Counts | & Il:Conversion & Trespass to Chattels

1. As to Physical Property

Much of the above analysis of conversion and trespass to chéttelespect to
Defendant NELICOgee supr&ectionl.C.1; see also supraotes 8 and 9) applies with equal
force to PlaintiffBarrett Financial’claims againsbDefendantCreative with respect to physical
property. The parties genuinely disp@eeative’s intent to exercise dominiomeror to interfere
with Plaintiff's use of the physical propergs well as Barrett Financial’s intent to voluntarily
abandon the property. Summary judgment is denied to Defendant Creative on Counts | and Il
with respect to physical properf€iv. No. 13-5621, Compf{15-26, ECF No. 1).

2. Asto Data

Under New Jersey law, “[c]lonversion requires interference with tangitblerrénan
intangible property.Argush v. LPL Fin. LLC2014 WL 3844822, at *6 (D.N.J. Aug. 5, 2014)
(internal quotations omitted). New Jersey law does not accommodate a claonversion of
data, which constitutes intangible propeBge, e.gBellak v. Wells Fargé& Co., 2017 WL
6496563, at *5 (D.N.J. Dec. 19, 20X¢jting Mu Sigma, Inc. v. Affindénc., 2013 WL 3772724,
at *11 (D.N.J. July 17, 2013) (“[C]lient lists, pricing information and the like . . . are not
considered tangible objects for the purposes of conversipsed)also Syngy, Inc. v. ZS Assocs.,
Inc., 2015 WL 899408, at *40 n.13 (E.D. Pa. Mar. 3, 2Qtb)lecting cases under New Jersey
law on conversion’s required element of tangible propeftygrefore, summary judgmeist
grantedin favor of Defendant Creative with respect to data on Count I.

New Jersey courts have rsmguaely addressed whether the tort of trespass to chattels can
apply to intangible propertphathas been wrongfully possessed or ugfendants cite single

case out of the Western District of Tennessee which dismissed a trespagiets claim under
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Florida law on this basi¢Defs.’ Br. at 43 (citingnventory Locator Serv., LLC v. Partsbase,
Inc., 2005 WL 2179185, at *11-12 (W.D. Tenn. Sept. 6, 2005)).) Fyrthaintiff “fails to cite
any support for the proposition that anything other than tangible personal prop&atgible
evidence of title to intangible or real property$ subject tdtrespass to chattelsp that a cause
of action may li€. Cameco, Inc. v. Gedick690 A.2d 1051, 1058 (N.J. Sup. Ct. App. Div.
1997),aff'd as modified and remanded24 A.2d 783 (N.J. 1999). The Court is left to consult
the Restatement (Secoraf)Torts, which dictates that, like conversion, trespass to chattels
requirestangible personal property over which one can have physical cddgaitestatement
(Second) of Tort§8 216—217see alsdChatte| Black’s Law Dictionary (9th ed. 2009)
(“Movable or transferable property; personal property; esp., a physical oiypedile of manual
delivery and not the subject matter of real property.”). Without a broadened undexgtaintthe
term “chattel”from the New Jerselegislature oiSupreme Court, the Court entstsnmary
judgment in favor of Defendant Creative with respect to data on Count II.

3. Counts lILVIl: Remaining Claims Regarding Data

In two final sections of their brief, Defendants move for summary judgment on all of
Barrett Financias remaining claims: Count Il (misappropriation of trade secrets), Cdunt |
(fraud/misrepresentation); Count V (unjust enrichment), Count VI (intentiotesference with
contractual relations), and Count VIl (unlawful interference with prospeettonomic
advantage)Defs.’ Br. at 4#58.)Barrett Financial has asserted these claims based on
“Creative’s passwordhange request for tfiBarrettFinancial}specific Taleo database, Oracle’s
refusal to granfBarrett Financiallpccess thereafter, and the resultinglldmonths before
access was fullyestored. (Defs.” Br. at 47.) In their opposition brief, Plaintiffs “do not contest

dismissal” of hese claimg(SeePlIs.” Opp’n Br. atl n.1;see idat 21 n.10)thus,Defendants
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argue on reply thaarrett Financial has abandoned these claseslefs.” Reply at 1, 14).
“[W]here a properly filed and supported summary judgment motion is unopposed, it would be an
exceptional case where the court concludes that summary judgment should nanbthdised

or withheld, although the Court has discretion to do so if unsatisfied that the law and faicts poi
to judgment as a matter of lawRuth v. SelectasIns. Co. of Am2017 WL 592146, at *3

(D.N.J. Feb. 14, 2017). Having reviewed Defendants’ arguments on all five claims, the Court
finds Plaintiffs have failed to demonstra&ieen the existence of genuinely disputed material facts
with respect to requitkelements on all claims, and Creative merits judgment as a matter. of law
(SeeDefs.” Br. at 4#51 (highlighting lack of evidence that Creative misappropriated the Taleo
database data, benefitted from use of the data, intended to defraud or misrepvesestiip of

the Taleo database, or that Barrett Financial suffered any concrete or estimalgesdasna

result of temporary lack of access to the database).) Accordingly, summ@nygat is granted

in favor of Defendant Creative @ounts I1-VII.

CONCLUSION

For the reasons stated herdéthintiffs’ Motion is denied and Defendants’ Motion is

granted in part and denied in part. An appropriate order will follow.

Date: July 24, 2018 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.
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