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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

RONALD STANDOWSKI,
Plaintiff,

V. : Civ. Action No.: 13-05663 (FLW)
: OPINION
CAROLYN C. COLVIN, X
ACTING COMMISSIONER OF SOCIAL
SECURITY

Defendant.

WOLFSON, United States District Judge:

Ronald Standowski (“Plaintiff’) appesalfrom the final decision of the Acting
Commissioner of Social Security (“Defendandgnying Plaintiff disaliity benefits under
Title 1l of the Social Security Act (“SSA”)Plaintiff contends that the record does not
support the decision made by théministrative Law Judge (“ALJ” Specifically, Plaintiff
argues that the ALJ failed to properly evaduaertain objective and subjective medical
evidence. After reviewing the AdministragivRecord, this Court finds it would be
appropriate to remand this matter because the ALJ’'s Step Four tégiduenal capacity
determination did not providéhis Court with a clear andatisfactory explication of
Plaintiff's severe impairment#ccordingly, this case is manded for further proceedings
before the Administrative Law Judgensistent with this Opinion.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY
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Plaintiff was born on September 24, 1956, and he was 52 years old on the alleged
disability onset date of Jamyal, 2009. A.R. 97-98. He hashigh school education. Id. at
116. Prior to his disability dat®laintiff worked at MetLifeor approximately four years.
Id. However, Plaintiff was laid off in Decembef 2008. Id. At MetLife Plaintiff testified,

“I was in a back office, in [the] broker dealeffice.” Id. at 38. He described his position
as processing claims, which he admitted wasléatary work.” 1d. at 38. Before MetLife,
Plaintiff worked at Prudential for approximbtesight years. Id. at 39. At Prudential,
Plaintiff testified that he worked in the fraom, and he also was a switchboard operator.
Id. According to Plaintiff, he suffers frombesity, back pain, asthma, chronic obstructive
pulmonary disease (“COPD”), sleep apnearonic digestive problems, nhumbness in his
left leg and hand, high blood pressure, gtaua, and depression. See id. at 34-59.

Plaintiff applied for Social Security Dibdity Insurance Benefits (“SSDIB”) on
June 2, 2010, alleging disability beginningJanuary 1, 2009. Id. 97-98. The application
was denied on January 29, 2011, and the recoasioieof the application was also denied
on May 4, 2011. Id. at 77-81, 83-85. Plaintiff resjieel a hearing by an ALJ. Id. at 86-87.
On January 13, 2012, Plaintiff aggred, pro se, before ALJ Algvl. Wexler. 1d. at 32-59.
On January 25, 2012, the ALJ issued a decisiatirfg that Plaintiff wa not disabled. Id.
at 20-26. Plaintiff requestedview by the Appeals Councild. at 15-16. However, the
Appeals Council denied Ptaiff's requested review oduly 26, 2013, Id. at 1-7. On
September 23, 2013, Plaintiff filed this appaghinst the Acting Commissioner of Social

Security!

1 In October 2013, Plaintiff filed a new apgaltion for SSDIB. PIl.’8r. at 2. Plaintiff
was approved with an onset date of Jan2#&y2012. Id.; see also Notice of Award at 1.
He is now receiving monthly disability benefitd. Thus, Plaintiff's appeal is amended to
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REVIEW OF THE MEDICAL EVIDENCE

Before and after the alleged disability endate, Plaintiff s& a number of treating
physicians and medical professals. Plaintiff also saw adainal medical professionals
in connection with his applitian for disability benefits. Té relevant findings of these
professionals are detailed below.
1. Relevant Medical History

In 2001, Plaintiff visited Dr. FranciscDel Valle (“Dr. Del Valle”) because of
lower back pain. A.R. 250-252. In his report, Del Valle stated that Plaintiff had suffered
from episodic back pain for several years; Blaintiff began to suffer severe back pain
and radiating numbness in 2000. Id. at 250.[kx1. Valle reported that he performed two
lumbar epidural steroidal injections, whichreéneffective. Id. at 248. In addition, Dr. Del
Valle prescribed Neurontin and Oxycontin. Id. at 249.

On February 27, 2012, Dr. Harold McKen(iBr. McKenna”), Plaintiff's primary
care doctor, provided a hand-writtketter outlining his care aniceatment of Plaintiff. 1d.
at 265-267. In the letter, DMcKenna stated, “Mr. Ronal@tandowski has been under my
care for multiple medical problems worsening over the past several years and he is
completely disabled by these conditions highlighted below.” Id. at 265. Dr. McKenna then
listed the following conditions: asthma, COPD, multiple disc herniations with nerve
damage, intestinal adhesions, severe sleep apnea, and severe hyperlipidemia. Id. In
addition, Dr. McKenna prodied the dates that he had trea&é&dntiff, and he also provided

a list of the medication that lad prescribed. Id. at 265-267.

reflect an appeal for an diar onset of benefits falanuary 1, 2009 thugh January 26,
2012.



Records reveal that DMicKenna ordered an MRI d?laintiff's back in 2006. Id.
at 170. On May 26, 2006, Raritan Bay Open MRfqrened a diagnostic test of Plaintiff's
lumbar spine. Id. In the report, the ctial impression stated, “L4-5 Herniation. Diffuse
disc bulging with posterior element spondylosaising additional spah stenosis at L5-
S1. No evidence of cord compression.” Id. tBat same day, Raritan Bay Open MRI also
performed a diagnostic test oflitiff's cervical spine. Id. &72. In the reporthe clinical
impression stated, “Diffused disc bulgimgth marginal ostepphyte formation, uncinate
process and facet hypertrophy causing spinadloamcroachment as described above. No
evidence of herniation or cord compression.” Id.

On July 17, 2009, Dr. Lucyna Lupicki (“Dtupicki”), an othopedic specialist,
examined Plaintiff because he complainedingling in his left hand. Id. at 173. After
performing an electrodiagnostic test, .DLupicki concluded that “[tlhere is
electrophysiologic evidence of left ulnar monorapathy across the elbow, manifested by
segmental demyelination affecting sensorg amotor fibers, without evidence of motor
axonal loss.” Id. at 174. Dr. Lupicki recoremded that Plaintiff should avoid habitual
leaning on his left elbow, he should extendléfselbow during sleep, and he should visit
an orthopedic surgeon to disctisgher treatment options. Id.

On August 4, 2009, Dr. Joshua Zimmerman (“Dr. Zimmerman”), and orthopedic
specialist, examined Plaintiff because he complained of pain and numbness in his left small
and ring finger._Id. at 182. After examtran, Dr. Zimmerman found that Plaintiff had
“positive Tinel of the left elbow,” and héemonstrated a “mildly weak pinch.” Id. Dr.
Zimmerman concluded that d@htiff had cubital tunnel syndrome, and he prescribed

bracing the elbow during sleefd. On September, 25, 2009, Plaintiff returned to Dr.



Zimmerman for a follow up visit. 1d. at 181. At the examination, Dr. Zimmerman
concluded that Plaintiff di not respond to the bracimgf the elbow, and thus, Dr.
Zimmerman recommended surgery. 1d.181. On October 29, 2009, Dr. Zimmerman
performed a left elbow ulnar nee release and cubital tunnelease surgery. Id. at 179.
After surgery, Dr. Zimmerman reported, “Thawvewas protected. The cubital tunnel was
then released in its entirety with the scissesédction with care taken at all times to protect
the ulnar nerve.” Id.

On November 13, 2009, Plaintiff followegb with Mr. Zimmerman. Id. at 178. At
the examination, Plaintiff complained thatwwas still suffering from numbness; however,
Dr. Zimmerman found that Plaintiff had a fréinge of motion, and reemonstrated “good
pinch strength.” Id. On December 11, 20093iRtff once again visited Dr. Zimmerman
complaining of numbness. Id. at 177. In hisag, Dr. Zimmerman noted that Plaintiff had
“excellent pinch strength and excellent gsfength._Id. Finally, Riintiff visited Dr.
Zimmerman on April 16, 2010. Id. at 176. Pldindomplained that he never recovered
from the surgery, and he still experiencedmbness. Id. Dr. Zimmerman expressed
alternative surgical methods to cure the situg including an anterior transportation. Id.
Plaintiff responded that he would consider the surgical option. Id.

On June 17, 2010, Raritan Bay Medical Imaging performed a diagnostic test of
Plaintiff's lumbar spine at theequest of Dr. McKenna. Id. aB2. In the report, the clinical
impression stated, “Degenerative spondyldssthrough S1 with Disc bulge and facet
arthropathy at L3-4. Disc bulgend large central disc heation L4-5 and diffuse disc

bulge at L5-S1. No significant change. New disc herniation is identified.” 1d.



On October 25, 2010, Dr. Francky MerlirDf: Merlin”), an agency consultative
doctor, examined Plaintiff. 1d. at 200. Dr. Merlin diagnosed Plaintiff with high blood
pressure, low back pain, and asthma. Id. In the report, Dr. Merlin noted that Plaintiff had a
history of depression, sleep apnea, diverticulitesnia repair, leftubital release surgery,
and an appendectomy, and that Plaintiff Emoker” but he stopped drinking 15 years ago
and denies illegal drug use.” Id. at 198-99Dim Merlin’s opinion, Plaintiff was a well-
developed, obese male that is gleonscious, and orientated. ld. pertinent part, Dr.
Merlin reported that Plaintiff's “[s]tationrad gait are normal,” and he had “no difficulty
getting up from a sitting position or getting ordanff the examining table.” 1d. He wrote
that Plaintiff's “grasping sength and manipulative functions are not impaired,” and
Plaintiff was “able to flex [his] spine foravd 0-75 degrees, squatd walk on his heels
and toes.” Id. However, Dr. Merlin noted tHltintiff did experience some tenderness in
the lumbar region. Id.

On January 20, 2011, Dr. Seung Park, an agency consultative doctor, reviewed
Plaintiffs medical records, and she prded a physical residudlnctional capacity
assessmenitld. at 206-211. In regard to exertional limitations, Dr. Park concluded that
Plaintiff could occasionally lift or carry twenpounds, and he could frequently lift or carry
ten pounds. Id. at 207. Dr. Parknctuded that Plaintiff couldtand or walk with normal
breaks for a total of at leasto hours in an eight-hour workday. Id. She also determined
that Plaintiff could sit with normal breaks fartotal of about six haa in an eight-hour

workday. Id. In addition, Dr. Park determintitht Plaintiff could push or pull with both

2 On September 25, 2010, Dr. Park had atéseewed Plaintiff’'s medical records.
A.R. 197. However, Dr. Park determined that the medical evidence provided was
insufficient to reach a conclusion. Id.



upper and lower extremities. Id. tagard to postural limitains, Dr. Park concluded that
Plaintiff could frequently climb ramps andass, but he could only occasionally climb a
ladder, rope, and scaffold. Id. at 208. In tbatnection, Dr. Park concluded that Plaintiff
could frequently kneel, croucand craw, but he could onbccasionally stoop. Id. Finally,
Dr. Park determined that Plaintiff did nodve any manipulative limitations. Id.

On January 21, 2011, Dr. Elliot Goytia, agency consultative doctor, reviewed
Plaintiff’'s medical records, and he als@myided a physical residufunctional capacity
assessmenitld. at 212. Dr. Goytia reached the sazpaclusions as Dr. Park in regard to
Plaintiff's exertional and postural limitationSee id. at 213-214. DGoytia additionally
concluded that Plaintiff shodilavoid concentrated exposuie extreme cold and heat,
fumes, odor, dust, gases, poontiation, and hazards, suchm@aschinery and heights. Id.
at 215. And, Dr. Goytia concluded that Pldirtould not be exposed to unlimited wetness,
humidity, noise, ad vibration._Id.

From January 2010 to January 2011, Dr. Vipul Lakhani of Lakhani Eye Associates
treated Plaintiff for complaints of worsegiwision. In the medicalecords, Dr. Lakhani
wrote that Plaintiff suffered from “glaucoma suspect.” Id. at 218. According to Plaintiff,
he was diagnosed with glaucomahis right eye, and he wasescribed eye drops. Id. at
51.

On March 22, 2011, Raritan Bay Medidalaging performed diagnostic test of
Plaintiff's chest at the request of Dr. Mak®a. Id. at 260. In the report, the clinical

impression stated that Plaintiff had COPD. Id.

3 On May 4, 2011, Dr. A.M. Pirone, anaagy consultative doctor, reviewed the
physical residual functional capacity assesssieand he reaffirmed the conclusions
reached by Dr. Park and Dr. Goytia. A.R. 255.
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On February 20, 2012, Dr. Vinod Sinha (“I@nha”), Plaintiff's treating doctor,
examined Plaintiff because he complained of trouble breathing. Id. at 307. In his report,
Dr. Sinha noted that Plaintiff has smoked émer thirty years. Id. He also noted that
Plaintiff suffers from wheezing after mild exen. 1d. Dr. Sinha concluded that Plaintiff
suffered from obesity and COPD, and he recommended a smoking cessation education
program. Id. On March 19, 2012, Plaintiff wentkdo Dr. Sinha for a follow up visit. At
the examination, Dr. Sinha stated thakintiff “has cut down smoking to 6-10
cigarettes/day, wheezing has resolved and tuveeafeels better, but still complains of
dyspnea on exertion.” Id. at 308. On April 10120Plaintiff visitedDr. Sinha again, and
Plaintiff complained of trouble breathing afexertion, but Dr. Sinhaoted that Plaintiff
continues to smoke one-half a paiflcigarettes a day. Id. at 309.

On April 30, 2012, Plaintiff again saw Dr.rhia._Id. at 310. In Bireport, Dr. Sinha
noted that Plaintiff's “[b]reathing is bettelo more cough or wheezing.” Id. at 310. Dr.
Sinha did note that Plaintiff statéuat he still suffers from sintness of breath, and he also
complained of neck pain, which causes numbness and tingling in right arm when he turns
his neck to the right de, and lower back pafnd.

REVIEW OF THE TESTIMONIAL RECORD

1. Plaintiff's Testimony®

4 In his report, Dr. Sinha wretthat Plaintiff stated that he “has filed for disability

on account of LBP and Asthma and has been turned down four times. Now he is appealing
it through an Attorney and wants all thesstdeas documentation for getting disability.”

A.R. 310.

5 At the hearing, Plaintiff appear@do se. A.R. 34-36. In that connection, Plaintiff

did not present a vocationapert or any witnesses.
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At the hearing before the ALJ, Plaintiff testified that he filed for SSDIB after he
was laid off from his employment at Mefe in December of 2008. Id. at 37-38. He
explained, “I was basically disabled a few ygehefore that.” 1d. aB7-38. However, he
further explained, “My doctorecommended that | go on disabiliiyt | didn’t want to stop
working.” 1d. 37-38. While working at MetL.ife, Rintiff testified, “I was in a back office,
in [the] broker dealer officer.” Id. at 38. Hkescribed his position as processing claims,
which he admitted was “sedentary workld. Plaintiff worked at MetLife for
approximately four years. Id. at 38. Before Mé&tl. Plaintiff testified that he worked at
Prudential for approximately eight years. Id38t At Prudential, Plaintiff stated that he
was employed in the mailroom, and he alsasvthe [switchboard] operator for the whole
company, you know, for the building.” Id. Albe hearing, the ALJ questioned Plaintiff,
“So if you had a job similar to your old job.could you do that kind of job?” Plaintiff
responded, “To tell you the truth | doubt it unless it was just part time because like now my
back is — my back feels like | haaeknife stuck in it.” Id. at 58.

In that connection, Plaintiff testified thhe is disabled because he suffers from
numerous physical and mental impairmei@se A.R. 34-59. Plaintiff testified that he
suffers from a bad lower back. Id. at 40. Sfieally, Plaintiff statedthat he has “two
herniated discs that are leaking and theytdady did nerve damage.” Id. at 41. Plaintiff
described his back pain as “outrageous.” IdlzatAccording to Plaintiff, he “can’t sit for
a very long time, like a two hogeriod or hour and a half periodd. at 41. To relieve the

pain, he must walk around. Id. at 41.

6 Nonetheless, Plaintiff also testifietBasically I've been applying for an office

position... I've been applying ever since Januad9, and basically like | said it's all
office, you know, any kind of office position.” A.R. 57.
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With that said, Plaintiff testified that Ffean’t walk or stand for like more than 20
minutes” because his left “leg starts you know, burn.” Id. at 41. In addition, Plaintiff
testified, “Well, | have problems with bding. | can’t bend owveand lift anything up.
Kneeling, my — | can’t — | mean | can kneet bot for a long pead. My, you know, knees
hurt. And then trying to get up, forget itd.lat 53. He was prescribed Percocet for the
pain, but he often does not take the medicdimrause he would “be in la-la land if | did.”
Id. at 53. Plaintiff testified that Dr. Mkenna, his treating phigan, recommended
surgery._ld. at 53. He further testified tHat. Ahmed, his orthopmic surgeon, did not
recommend surgeryld. at 54.

Plaintiff also suffers fronbreathing problems. See @k 34-59. Plaintiff testified
that he uses a Continuous Positive Airwag98ure (“CPAP”) machine because he suffers
from sleep apnea. Id. at 47. Plddif also stated that he has suffered from asthma for three
decades, so he uses Singulair, a Nebulizervemdifferent inhalers to treat his symptoms.
Id. at 42-43. In addition, Rintiff testified that he was diagnosed with COPD, which he
treats with Dulera, an inhaler. Id. at 42-L&spite the treatment, Plaintiff explained, I
mean I've been really having difficult timedathing.” Id. at 56. Héurther explained, “I
don’t even cut the grass anymore, | don’t dg gard work, nothing at all because | can’t
breath. | can’'t — yokknow, between the back hurting ané threathing | can'do it.” Id. at

58.

! Plaintiff testified, “He [Dr. Ahmedhas my X-rays, you know, my last MRI and
everything. | called his office fa report and he — the only ttigi he told me in the office,
he says don’'t go — don’t i@ an operation, ddnsee a chiropractaand don’t go for no
therapy.” A.R. 54. He then stated, “lean he didn’t reallgxamine me.” 1d.
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Plaintiff also suffers from numerous othmpairments. See id. at 34-59. Plaintiff
testified that he underwent a cubital tunmgleration on his left hand, and now he
experiences numbness in twoha$ fingers. Id. at 51. He s, “Now the whole thing is
when I'm typing, if I'm typing for any period dfme they [the fingers] — | can’t feel these
two fingers on the keyboard.1d. at 51. Plaintiff also testified that he suffers from
adhesions, which are a resultegprevious surgery to treat ditieulitis. Id. at 43. Plaintiff
stated that he experiencegVsre stomach ache[s] from the adhesions” on a daily basis.
Id. at 43-44. To treat thadhesions, Plaintiff is prescribbéxium, which helps to calm his
stomach. Id. at 44. Plaintiff furthéestified that he suffers froglaucoma in his right eye.
Id. at 50-51. In regard to mental impairmgnPlaintiff testified that he suffers from
“depression and stress,” and he has contetegl committing suiciel Id. at 45-46.
However, Plaintiff testified that he does n@tceive treatment frona psychiatrist or
psychologist._Id. at 47. Rather, Dr. Mak®a “just put me on the medication for
depression.” Id. at 45. Plaintiéxplained that he is predoed Zoloft and Trazadone. Id.

Finally, the ALJ asked, “Tell me what ypical day is like for you, what [do] you
do?” 1d. at 47. In general, Plaintiff testifithat he “makes a cup — a pot of coffee and I'm
on the Internet, either basically looking fobs or else I'm on reading, you know, just
articles and stuff like that, @ise I'm playing games”. Id. &7-48. Plaintiff testified that

he has a driver license, and sometimes he gméhe store to shop for food and personal

8 The ALJ later asked, “But you do work on the computer during the day?” A.R. 52.
Somewhat inconsistently, Plaintiff testified, SNvery much. | very rarely — | mean.” Id.

He then testified, “Well, | play games — but tkatith the mouse.” IdHe also stated, “And

the other thing for —is if I do go on it, ifgst, you know, basicalljob searching and you
know, I'd have to send my resume in, or | nfedl put in a little information in, whatever

| have to do.” Id.
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care items. Id. at 40, 48-50. He also does lgjtdres around the house, such as cleaning
and laundry. Id. at 48-49. While he doesn't lmeeakfast or lunch, he does eat dinner. Id.
at 48. Plaintiff testified that he makes or asddinner for himselfrad his mother. Id. at 48.
He explained, “[I]t's something quick or a savidh or like | said basically we order out
quite a bit.” 1d. at 48.

ALJ FINDINGS

The ALJ began by finding that Plaintiff iée insured status requirements of the
Social Security Act to remain insurdttough December 31, 2014. A.R. 22. The ALJ then
applied the standard five-step process tordetee if Plaintiff had satisfied his burden of
establishing disability. 1d. &0-27. First, the ALJ found that Plaintiff had not engaged in
substantial gainful activity sce January 1, 2009, the allegedetdate. Id. at 22. Second,
the ALJ found that Plaintiff had the following severe impairments: lower back injury,
obesity, asthma, and depression. Id. Bie) noted, “Although the [Plaintiff] alleges
depression and it is severedd not find that this impairment imposes any vocational
limitations on the [Plaintiff]. The records do not show any treatment from mental health
professional. He takes medication... with no appaside effects. Moreover, he has had
no hospitalizations.”_Id. In addition, the ALJ reasoned that Plaintiff's diverticulitis,
hypertension, high cholesteralnd sleep apnea are not sevggeause those impairments
are well-controlled with medication.

Third, the ALJ found that Plaintiff does nleave an impairment, or a combination
of impairments, that meets or medically equlaésseverity of one of the listed impairments
under the SSA that would qualify for disabilignefits. Id. at 23. Fourth, the ALJ found

that Plaintiff had the residual functional capyado perform the full range of sedentary
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work under the SSA. Id. The ALJ determinedttiPlaintiff could “occasionally lift ten
pounds, sit for approximately six hours, stamdvalk for approximately two hours in an
eight hour day with normal breaks.” I1d. Thes@lALJ determined that Plaintiff could
occasionally climb ramps or stairs and baknhe could not climb a ladder, rope, or
scaffold, and he could neveosp, kneel, crouch, or crawl..|Binally, the ALJ determined
that he must “avoid concentrated exposurextweme heat and cold, wetness, humidity,
fumes, odors dusts, gaseslgoor ventilation.” Id.

In the ALJ’s residual functional capfc determination, she briefly described
Plaintiff's background informadin, and then she concludedattPlaintiff's “statements
concerning the intensity, persiste and limiting effect of thessymptoms are not credible
to the extent they are inconsistent with #bove residual functioheapacity assessment.”
Id. at 24. In regard to Plaifits severe lower back injurthe ALJ generally discussed the
medical records from Plaintiff's treating docs, Dr. Zimmerman, DiDel Valle, and Dr.
Igbal Ahmad._Id. 24-25. The ALJ also genbraliscussed the medical records from a
consultative examination performed by DMerlin. Id. at 25. Furthermore, the ALJ
referenced the results frometdune 17, 2010 MRI of Plaintif’lumbar spine. Id. The ALJ
reasoned that “although [Plaifffihas a history of back & an MRI performed on May
26, 2006, showed little change when compaed later study.” Id. The ALJ further
reasoned that Plaintifias suffered from back pain sinaeleast 2001, bute “was still
working until 2008.” 1d.

The ALJ then discussed Plaintiff's dagtivities, for examp, “[h]e food shops
alone, drives a car, makes dinner or goes toygictlinner. He takes care of his mother and

his dog.” 1d. In addition, the ALJ highlighted Ri#if's testimony that he helps his mother,
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watches television, and plays on the computerBriefly, the ALJ mationed Plaintiff's
diagnosis of COPD, and she also mentionadniff's testimony thahe has difficulties
using the last two fingers on his non-dominband._Id. Subsequently, the ALJ discussed
the fact that Dr. McKenna recommended bsaigery and prescribed pain medication, but
“he does not want to do it because he is dftdd. 25-26. Also, the ALJ noted that Plaintiff
“testified that he is supposeal take his pain medication for his back every four hours, but
that he does not take it becausaékes him feel unclear headed.” Id.

Finally, the ALJ stated, in pertinent part, that “[b]Jased on the entire record,
including the testimony dhe [Plaintiff], | conclude that the evidence fails to support the
[Plaintiff's] assertions of total disability. Id. at 26. She further st&@espite the evidence
demonstrating that the [Plaintiff] has sufféréom a medically determinable ‘severe’
impairment, the evidence also establishes tlegiRhaintiff] retains the capacity to function
adequately to perform many basictivities associated with work.” Id. The ALJ concluded,
“I note that the [Plaintiff's] asthma limitatns in the residualuhctional capacity do not
significantly erode the occupatial sedentary [work].” Id..

Fifth, the ALJ found that Plaintiff “is capabtd performing past relevant work as
a claimed processor and/or switchboard rafme.” Id. at 26. Accordingly, the ALJ
concluded that Plaintiff was not under aability under the SSAom January 1, 2009
through January 25, 2012, the date of the decision. Id.

STANDARD OF REVIEW

On a review of a final decision of dhCommissioner of the Social Security
Administration, a district @urt “shall have power to &, upon the pleadings and

transcript of the record, a judgment affingj modifying, or reversig the decision of the
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Commissioner of Social Security, with without remanding the cause for a rehearing.”

42 U.S.C. § 405(g); see Matthews v. Apfel, 239 F.3d 589, 592 (3d Cir. 2001). The

Commissioner's decisions regarding questiofisfact are deemed conclusive on a
reviewing court if supported by “substantiaideance in the record.” 42 U.S.C. § 405(Q);

see Knepp v. Apfel, 204 F.3d 78, 83 (3d Cir. 2000). While the court must examine the

record in its entirety for purposes of detning whether the Comissioner's findings are

supported by substantial evidence, Gobévlatthews, 574 F.2d 772, 776 (3d Cir. 1978),

the standard is highly deferential. Jene Barnhart, 364 F.3d 501, 503 (3d Cir. 2004).

Indeed, “substantial evidence” is defined a®fenthan a mere scintilla,” but less than a

preponderance. McCrea v. Comm'r of S8ec., 370 F.3d 357, 360dZir. 2004). “It

means such relevant evidence as a reasonable mind might accept as adequate.” Plummer
v. Apfel, 186 F.3d 422, 427 (3d Cir. 1999). A rwing court is not “empowered to weigh

the evidence or substitute its conclusions for those of the fact-finder.” Williams v. Sullivan,

970 F.2d 1178, 1182 (3d Cir. 1992). Accordingly, efe¢here is contrary evidence in the
record that would justify the oppositenciusion, the Commissioner's decision will be

upheld if it is supported by the eviden&ze Simmonds v. Heckler, 807 F.2d 54, 58 (3d

Cir. 1986).

STANDARD FOR ENTITLEMENT TO BENEFITS

Disability insurance benefits may not paid under the Act unless Plaintiff first
meets the statutory insured sitequirements. See 42 U.S.C. § 423(c). Plaintiff must also
demonstrate the “inability to engage in aubstantial gainful actity by reason of any
medically determinable physical or mental innpeent which can be @ected taesult in

death or which has lasted or can be expectéstdor a continuous ped of not less than
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12 months. .. .” 42 U.S.C. 8§ 423(d)(1)(A); $dammer, 186 F.3d at 42&n individual is
not disabled unless “his physiaal mental impairment or impanents are ofuch severity
that he is not only unable to do his pmws work but cannot, considering his age,
education, and work experience, engage inaingr kind of substantial gainful work which
exists in the national econgm 42 U.S.C. § 423(d)(2)(A). Eligibility for supplemental
security income requires the same shigof disability._Id.8 1382c (a)(3)(A)—(B).

The Act establishes a five-step sequential process for evaluation by the ALJ to
determine whether an inddual is disabled. See 20 O%-.8 404.1520. First, the ALJ
determines whether the claimant has shovat tie or she is naturrently engaged in

“substantial gainful actity.” Id. 8 404.1520(a); seBowen v. Yuckert, 482 U.S. 137, 146—

47 n. 5 (1987). If a claimant is presently enghigeany form of substantial gainful activity,
he or she is automatically denied disi#pibenefits. See 20 C.F.R. § 404.1520(b); see also
Bowen, 482 U.S. at 140. Second, the ALJXedmines whether the claimant has
demonstrated a “severe impairment” or “combination of impairments” that significantly
limits his physical or mental ability to dmasic work activities. 20 C.F.R. § 404.1520(c);
see Bowen, 482 U.S. at 146—47 n. 5. Basic work itiesvare defined dthe abilities and
aptitudes necessary to do most jobs.”"@6.R. § 404.1521(b). These activities include
physical functions such as “walking, stimg, sitting, lifting, pushing, pulling, reaching,
carrying or handling.” Id. A claimant who does not have a severe impairment is not
considered disabled. Id. § 404.1520(c); Beenmer, 186 F.3d at 428.

Third, if the impairment ifound to be severe, the ALJ then determines whether the
impairment meets or is equal to the impairtsdisted in 20 C.F.R. Pt. 404, Subpt. P., App.

1 (the “Impairment List”). 20 C.F.R. 8§ 404.152){@(iii). If the claimant demonstrates
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that his or her impairments aegqual in severity to, or me#tose on the Impairment List,
the claimant has satisfied his or her burdgorodf and is automatically entitled to benefits.

Seeid. § 404.1520(d); see al8owen, 482 U.S. at 146—-47 n. 5. If the specific impairment

is not listed, the ALJ will consider in his or her decision the impairment that most closely
satisfies those listed for purposes of dewdwhether the impairment is medically
equivalent._See 20 C.F.R. § 404.1526(a). Ifehermore than one impairment, the ALJ
then must consider whether the combimatiof impairments is equal to any listed
impairment._Id. An impairment or combinatiohimpairments is basically equivalent to a
listed impairment if there are medical findings equal in severity to all the criteria for the
one most similar. Williams, 970 F.2d at 1186.

If the claimant is not conclusively disled under the criteai set forth in the
Impairment List, step threemdt satisfied, and theaimant must prove atep four whether
he or she retains the residual functional capdoigyerform his or hepast relevant work.
20 C.F.R. 8 404.1520(e); Bowen, 482 U.S. at 141héf claimant is able to perform
previous work, the claimant is determiniednot be disabled. 20 C.F.R. 88 404.1520(e),
416.920(e); Bowen, 482 U.S. at 141-42. The clainh@ars the burden of demonstrating
an inability to réurn to the past relevamiork. Plummer, 186 F.3d 428. Finally, if it is
determined that the claimant is no longer able to perform his or her previous work, the
burden of production then shifts to the Guissioner to show, astep five, that the
“claimant is able to perforiwork available in the natiohaconomy.” Bowen, 482 U.S. at
146-47 n. 5;_ Plummer, 186 F.3d at 428. This stxires the ALJ to consider the
claimant's residual functional cagity, age, education, and pa&irk experience. 20 C.F.R.

8§ 404.1520(f). The ALJ must analyze the clative effect of all the claimant's
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impairments in determining whether the clamhe capable of performing work and not
disabled. Id.

PLAINTIFF'S CLAIMS ON APPEAL

1. Failure to Properly Evaluate the Objective Evidenc®
A. Step Two Argument

At Step Two, Plaintiff contends thtite ALJ failed to properly evaluat@ter alia,
Plaintiff's “herniated and bging lumbar discs with lumbar radicular symptoms, asthma,
COPD and other pulmonary impairments, léftar mononeuropathy, left cubital tunnel
syndrome, myofascial pain syndrome angrdssion,” which “imposed more than a
minimal limitation on the Plaintif§ ability to do basic work &wities.” Pl.’s Br. at 12, 14-

15. Defendant counters that the ALJ properly aered all objective evidence. Def.’s Br.
at13.

Plaintiff has the initial burden of demdretting that he haa severe impairment.
Bowen, 482 U.S. at 146; 42 U.S.C. § 423(d)(5)(An individual shall not be considered
to be under a disabilitynless he furnishes such medical and other evidence of the existence
thereof as the Commissioner of Social Securiggy require.”). A severe impairment must
“limit significantly the claimant's ability tperform most jobs.” Bowen, 482 U.S. at 146;
see also 20 C.F.R. § 404.1521(a) (“An impainin@ combination of impairments is not
severe if it does not significantly limit yoghysical or mental ability to do basic work

activities”).

o In Plaintiff's brief, heisolates his argument to Stepwo and Four, and thus, this
Court will not address Step Three.
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“The step-two inquiry is a de minimi&creening device to dispose of groundless

claims.” Newell v. Comm’r of Soc. Se847 F.3d 541, 546 (3d Cir. 2003). “An impairment

or combination of impairments can be foundt severe’ only if the evidence establishes
a slight abnormality or a combination digbit abnormalities which have ‘no more than a
minimal effect on an individual’s ability tawork.” ” 1d. (citing SS.R. 85-28). However, a

determination that a claimant’s request shdaddienied at Step Two “should be reviewed

with close scrutiny.” McCrea v. Comm’r &oc. Sec., 370 F.3d 357, 360 (3d Cir. 2004).

In the instant matter, the ALJ found that Plaintiff suffered from the severe
impairments of lower back injyr obesity, asthma, and depressidA.R. 22. The ALJ,
however, did not address other impaintsg for example, COPD, left ulnar
mononeuropathy, and left cubital tunnel symde. Nonetheless, after reviewing the
Administrative Record, | find it the ALJ’s failure to address these impairments does not
require a remand or reversal because theeecel establishes that those impairments had
a minimal effect on Plaintiff's abilityo work. See Newell, 347 F.3d at 546.

First, the Administrative Record contailigle objective ad subjective medical
evidence pertaining to COPD. On March 2011, Plaintiff was diagnosed with COPD.
Id. at 260. Over the span of several montkintiff visited Dr. Sinha to remedy his
troubled breathing. See id. at 307-310. On &atyr 20, 2012, Dr. Sinha examined Plaintiff,
and he recommended a smoking cessation edacptogram. Id. at 307. At a follow up
visit, Dr. Sinha reported that “[Plaintifffas cut down smoking to 6-10 cigarettes/day,

wheezing has resolved and overall he feels better, but still complains of dyspnea on

10 This Court will not address the aforementioned severe impairments at this stage of
the analysis.
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exertion.” 1d. at 308. On April 3®012, Dr. Sinha notetthat Plaintiff isbreathing better,
and he does not suffer from coughing oreehing._Id. at 310. At the hearing, Plaintiff
testified that he was diagnoseith COPD, which he treats withulera, an inhaler. Id. at
42-43. Despite the treatment, Pidif explained, “I mean I'vébeen really having difficult
time breathing.” 1d. at 56. In total, the ALJiading that PlaintiffSCOPD was not a severe
impairment is sufficiently supported by the medical evidence.

Second, the Administrative Record congiobjective and subjective medical
evidence that Plaintiff suffers from a leftnar mononeuropathy and left cubital tunnel
syndrome, which means that he experiencesomess in two of his fingers. See A.R. 173-
174, 176-182. Through an electrodiagnostic tBst, Lupicki confirmed that Plaintiff
suffered from a left ulnar mononeuropatilayd Dr. Lupicki recommended several non-
surgical treatment options. Id. at 173-1Rklatedly, Dr. Zimmermawmletermined that
Plaintiff suffered form leftcubital tunnel syndrome. Id. at 176- 182. After several
ineffective treatments, Dr. Zimmerman perfead corrective surgery on Plaintiff, which
significantly improved Plaintiff's range of motion and grip and histrength. See id. At
the hearing, Plaintiff testified that he sekperiences numbness in his fingers, but he is
able to accomplish personal and household charashe is able to work and play on the
Internet. See_id. at 34-59. Again, the A4Jfinding that Plaintiff's left ulnar
mononeuropathy and left cubital tunnel syrde were not severe impairments is
sufficiently supported by the medical evidence.

B. Step Four Argument
At Step Four, Plaintiff argues that thesidual functional cazity assessment is

incomplete because the ALJ did not propeelvaluate all of tb Step Two severe
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impairments, including the lower back injuobesity, asthma, and glession. PI.’s Br. at
12, 18; see A.R. 22. In addition, Plaintiff alsontends that the ALJ did not properly
evaluate Plaintiff's other objective physicahd mental limitationsid. at 18-19. In
response, Defendant maintains that the Aloperly evaluated Plairitis severe and other
physical and mental limitatns. Def.’s Br. at 13-15.

At Step Four, the claimannust prove whether he @he retains the residual
functional capacity to perform his or hpast relevant wér 20 C.F.R. § 404.1520(e);
Bowen, 482 U.S. at 141. “In making a residiugictional capacity dermination, the ALJ

must consider all evidence before him [or]ieBurnett v. Comm’r of Soc. Sec. Admin.,

220 F.3d 112, 121 (3d Cir. 2000). The ALJ mayghethe credibility of the evidence, but
he or she “must give some indication of éwvedence which he [or she] rejects and his [or
her] reason(s) for discounting such evidehtm. Stated differentf, “[T]he ALJ’s finding

of residual functional capacity mustebaccompanied by a clear and satisfactory

explication of the basis on which it restsEargnoli v. MassanarR47 F.3d 34, 41 (3d Cir.

2001) (quoting Cotter v. Harris, 6422d 700, 704 (3d Cir. 1981)).

In the instant matter, the ALJ wrote, &Bed on the entire record, including the
testimony of the [Plaintiff], | conclude th#te evidence fails toupport the [Plaintiff's]
assertions of total disability.” A.R. at 26he further concluded, ‘®pite the evidence
demonstrating that the [Plaintiff] has sufféréfom a medically determinable ‘severe’
impairment, the evidence also establishes tlegiRtaintiff] retains the capacity to function
adequately to perform many dia activities associated with work.” Id. Despite these

conclusory statements, this Court finds tiat ALJ erred because she did not consider all
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of the evidence, and she did not provide figant indication of the evidence that she
rejected or the reasons for discounting sevidence. See Burnett, 220 F.3d at 121.

The ALJ directly addressed the Pldifsi lower back pain. A.R. 24-25. The ALJ
concluded that Plaintiff has the residual fiimeal capacity to perform the full range of
sedentary work with some limitations. Id.dopport of the conclusion, the ALJ reasoned,
“I note that although the [PIlaiff] has a history of back pain, an MRI performed on May
26, 2006, showed little change when comparedl fater study. Moreoveit appears that
the [Plaintiff] had this condition ste at least 2001.” Id. at 25.

The ALJ cited several reports from Pl&id treating doctors, including Dr. Del
Valle and Dr. Igbal Ahmad. Id. at 25. &aldition, the ALJ cited a 2010 MRI report, which
states that Plaintiff has “[n]o significant ¢ige or new herniationsas identified when
compared to a prior May 2006 MRL.” Id. The Alalso cited the repoof Dr. Merlin, an
agency consultative doctor, which stated thatriiff “was able tdoflex the spine forward
to 75 degrees, squat, and walkhis heels and toes.” Id.

In the residual functional capacity detémation, however, the ALJ did not make
any reference to Dr. McKennadpinion that Plaintiff was conigtely disabled because of
his lower back injury. See A.R. 265. While.IMcKenna provided lited medical records,
because Dr. McKenna has been Plaintiff's longtime primary care doctor and possesses
intimate knowledge of Plaintiff’s medical impaients, the ALJ’s failure to even consider
Dr. McKenna'’s opinion in herfiiding, which may have contratied with other objective

medical evidence, is error. See Mesv. Apfel, 225 F.3d 310, 317 (3d Cir. 2000)

(reasoning that if a treatinghysician’s opinion conflictsvith that of a non-treating
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physician, “the ALJ may choose whom to atdalit cannot reject edence for no reason
or for the wrong reasons”).

Moreover, the ALJ barely discussed theese impairments of obesity, asthma, and
depression. In regard to obesity, the ALJ timred Plaintiff's heighand weight, and she
cited a report by Dr. Merlin, wbh stated that Plaintiff isbese. A.R. 25. Besides those
two instances, the ALJ’s residual functional cafyagetermination is silent on obesity. In
regard to asthma, the ALJ acknowledges tPlaintiff “also has progressive asthma,”
which causes “pain and limitations.” A.R. 24-25. The ALJ concluded, “I note that
[Plaintiff’'s] asthma limitations in the residual functional capacity do not significantly erode
the occupational base for sedentary.” IR@&tHowever, the ALJ’s determination does not
provide background information, and it does notpde an explanation for this conclusion.
Finally, the ALJ stated that &htiff suffers from depressiot. Id. at 24, 25. Once again,
the ALJ’s determination is silent

Therefore, the ALJ did not expressly coles all of the evidence pertaining to

Plaintiff's Step Two severe impairmenearson v. Barnhar880 F. Supp. 2d 496, 506

(D.N.J. 2005) (reasoning thatetlequirement to specifydthrelied upon evidence “is not
satisfied by the ALJ’s mere assertion that thsidual functional gacity was based on
medical evidence”). In that connection, the JAlnay have weighed the credibility of the
objective medical evidence, but she did not explicitly indicate the evidence she rejected

and the reasons why she rejected it. Withard to Dr. McKenna’s medical opinion, the

1 At Step Two, the ALJ concluded thalaintiff's depression does not impose any
vocational limitations. A.R. 22. The ALJ reasdrteat, based on the record, Plaintiff has
not received any treatment from a meni@alth professional, and “he has had no
hospitalizations.” Id. In that connection, IMcKenna prescribed Platiff medication with
“no apparent side effects.” Id.
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ALJ provides no reasoning for why the opiniorswet considered. Courts have remanded
ALJ decisions where an ALJ has not spedifhow much weighto give a treating
physician’s opinion; here, the ALJ does natewmention Dr. McKenna’s opinion, let alone

provide reasoning for how much weight stoeorded the opinion. See Gonzalez v. Astrue,

537 F. Supp. 2d 644, 660 (D. Del. 2008) (“Ewehere there is contradictory medical
evidence . . . and an ALJ decides not teega treating physicrés opinion controlling
weight, the ALJ must still carefully evaligahow much weighto give the treating
physician's opinion.”).

Accordingly, the ALJ’s residual functional capacity determination does not provide
this Court with a clear and satisfactory explication of its reasoning and will be remanded
on this point, See Fgnoli, 247 F.3d at 41.

2. Failure to Properly Evaluate the Subjective Evidence

At Step Four, Plaintiff arguethat the ALJ failed to propg evaluate the subjective
medical evidence “of low back pain shooting down the left leg, left hand weakness and
pain, side effects of medication includingziness and drowsiness, and loss of attention
and concentration, daily abdominal pain argtdimfort occurring atinpredictable times
from adhesions and shortness of breath em émited exertion.” Pl.’s Br. at 17. Defendant
counters that the Administrative Record supptinie ALJ’s determination. Def.’s Br. 16-

18.

In evaluating symptoms, the ALJ must consider “all your symptoms, including
pain, and the extent to which your symptomsreasonably be acceptas consistent with
the objective medical evidence and othederce.” 20 C.F.R. § 404.1529(a); see Hartranft

v. Apfel, 181 F.3d 358, 362 (3d Cir. 1999) (légations of pain and other subjective
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symptoms must be supported by objective madevidence.”). However, “the ALJ must

still explain why he [or she] is rejectinge testimony.” Burnett, 220 F.3d at 122. In that
connection, after the ALJ finds a medical impant that could cause the symptoms, such

as severe impairments, “he or she must evathatetensity and persistence of the pain or
symptom, and the extent to igh it affects the indiidual's ability to wok.” Hartranft, 181

F.3d at 361. Thus, the ALJ must “determine the extent to which a claimant is accurately
stating the degree of pain or the extenwtach he or she is dabled by it.” Id.

Here, the ALJ found that Plaintiff's “mexhlly determinable impairments could
reasonably be expected to cause thegatlesymptoms; however, the [Plaintiff’s]
statements concerning the intensity, persigemd limiting effects of these symptoms are
not credible to the extentdis are inconsistent with the above residual functional capacity
assessment.” A.R. 24. As previously mentionied ALJ determined that Plaintiff suffered
from several severe impairments, and the Administrative Record is replete with Plaintiff's
testimony that he suffers from significant paHowever, the ALJ suggests that Plaintiff
exaggerated the intensigyd persistence of his pain.erALJ reasoned that “although he
testified about difficultiesusing the last two fingers in his non-dominant left hand,
[Plaintiff] testified that he uses the compuéser day. He uses a roller ball mouse.” A.R.
25. The ALJ also noted Plaintiff's testimony that “watches telemigjoes on the computer
daily to search for jobs on the Internet, plggsnes or chats with fiels.” 1d. at 25. Finally,
the ALJ noted that Plaintiff tafied that he “food shops alendrives a car, makes dinner
or goes to pick up dinner. Hekiss care of his mother andshldog. He has no problem with

personal care. He need to get up from sitting every hour and walk around.” Id. Further, she
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took Plaintiff's subjective complaints abohis back pain into account by finding that
Plaintiff could lift no more thaten pounds occasionally. Id. at 26.

The ALJ’s residual functional capacity determination shows that though the ALJ
did not explicitly rejet Plaintiff's subjective complaints, she considered them and
discounted those that conflictedth Plaintiff's testimony els@here about his abilities as

well as the medical evidence. See BrowrAstrue, 789 F. Supp. 2d 470, 485 (D. Del.

2011) (finding no error where “fip language of the opiniom@ws that the ALJ in this
case considered plaintiff's subjective comgkias relayed in her medical records and
rejected those complaints that were incaesiswith plaintiff'stestimony regarding her
functional abilities.”). Theref@, no remand is warranted for failure to evaluate the
subjective evidence.
3. Past Relevant Work

Finally, Plaintiff contends that the ALJ erred in evaluating Plaintiff's past relevant
work. In assessing a claimanpast relevant work,

(1) the ALJ must make specific findingsfatt as to the claimant's residual

functional capacity; (2) the ALJ mustake findings of the physical and

mental demands of the claimant's pastk; and (3) the ALJ must compare

the residual functional capacity to the past relevant work to determine

whether claimant has the level of ebgity needed to perform the past

relevant work.

Garibay v. Comm'r of Soc. Sec., 336 fpXx 152, 158 (3d Cir. 2009) (quoting Burnett v.

Comm'r of Soc. Sec., 220 F.3d 112, 120 (3d Z500)). According to the Social Security

Administration,

The claimant is the primary source for vocational documentation, and
statements by the claimant regardingtp&ork are generally sufficient for
determining the skill level, exeoinal demands and nonexertional demands
of such work. Determination of theasinant's ability to do [past relevant
work] requires a careful appraisal of (1) the individual's statements as to

26



which past work requirements can no longer be met and the reason(s) for
his or her inability to meet thoseequirements; (2) medical evidence
establishing how the impairment limigbility to meet the physical and
mental requirements of the work; and (3) in some cases, supplementary or
corroborative information from othesources such as employers, the
Dictionary of Occupational Titles, et@n the requirements of the work as
generally performed in the economy.

Titles Il & XVI: A Disability Claimant's Capaty to Do Past Relevant Work, in Gen., SSR

82-62 (S.S.A. 1982); see also Burnett, 220 F.3d at 120; Garibay, 336 F. App'x at 158. In

evaluating this evidence, the Alshould find whether “the claant retains the capacity to
perform the particular functional demands ol duties peculiar to amdividual job as
he or she actually performed ot whether “the claimant retains the capacity to perform
the functional demands and job duties o fbb as ordinarilyrequired by employers
throughout the national economy.” S.S.R. 82-Hie ALJ may rely on job descriptions
found in the Dictionary of €cupational Titles (“DOT”) toassist in determining the
ordinary job requirements of the occupatiansquestion._ld. “If the claimant cannot
perform the excessive functional demands arjdlduties actually required in the former
job but can perform the functional demaratsd job duties as generally required by
employers throughout the economy, the clainsuld be found to be ‘not disabled.”
Garibay, 336 F. App'x at 158 (citing S.S.R. 82-61).

Plaintiff initially argues that the ALJ erred in finding his job as a switchboard
operator as “past relevant work” at Step Fbecause Plaintiff held that job between 1994
and 1996 and “past relevant work” is work thaswlane in the last fiéien years. 20 C.F.R.

§ 404.1565(a). In support of his argument, PIHipbints to the fact that the ALJ reached
her decision in 2012, sixteen ysafter he last worked asswitchboard operator. Pl.’s

Br. at 21. Plaintiff apparently bases his argument that Plaintiff’'s switchboard operator work
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began in 1994 on Plaintiff's Wk History report, in whictPlaintiff listed his “In House
Opp / Shipping” position for an insurance company as worked between 1994 and 1996.
See AR. 123.

Defendant, however, disputes Plainsffclaim that he held his switchboard
operator position from 1994 to 1996, pointingRintiff's testimony that “he held the
position of switchboard operator when he fatrted at Prudential Insurance Company”
and relying on Plaintiff's earning records, wihistate that he began working for Prudential
in 1997. Def.’s Br. at 18. Therefore, Defendamjues, “any work Plaintiff performed at
Prudential, including the position of switchboagkrator, was within the 15 years prior to
the ALJ’s decision and therefore met the recaequirement of past relevant work.” Id.

In his reply, Plaintiff admits that theege discrepancies between Plaintiff's written
statements, earning recordsdadestimony at the ALJ hearitfdut argues that the ALJ did
not properly question Plaintiff sxs to develop the record redmg Plaintiff's work history
and repeatedly interrupted Plaintiff when he attempted to describe the jobs he held.
Therefore, Plaintiff argues, “[tlhe ALJ’s failute develop the record as to [Plaintiff's] past
relevant work and to resolve these discrenprior to proceeding to Step 4 requires

reversal and remand . . .Pl.’s Reply Br. at 4.

12 For example, Plaintifjpoints to his testimony thatefore 1997, he “worked for
Prudential healthcare” in the mail roomdaas a switchboard operator, which, according
to Plaintiff, was a composite job becaugseail clerk and a switchbod operator have two
different DOT codes. Plaittifurther points to his earning records, which show that he
worked at Prudential from 199803 and his Disability Repoaind Work History Report,
where he wrote that he worked as a TranefeAssets Representative for an insurance
company from 1996 to 2004.
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However, there does not appear to bedisgute between the giges about the fact
that Plaintiff held his first pagon at Prudential less than fifteen years prior to the ALJ’s
decision. In an affidavit attached his reply briefPlaintiff concedes that he worked at
Prudential “in a combined job of In-House @ations and Shipping. . for a little over
two years starting in 1996.” &tdowski Aff. at § 1. Platiff's earnings statements,
included in the record, reflethis fact; his earnings frofrudential began in 1996. A.R.
102. Also, in a separate form regardinqiftiffs Work Background that Plaintiff
submitted, Plaintiff lists the specific monthe worked for Prudential—from March 1996
to August 20032 A.R. 155. Further, itis clear thie ALJ based his conclusions regarding
the timing of Plaintiff's priowork at least in part on &htiff's earnings recordsee A.R.

39 (“Q: And how long were you at Prudential?lAhink it was seven and a half years, or
eight years. Q: Okay. | see som@nings beginning in '97 . . . *.The ALJ’s findings
regarding the recency of Plaintiff’'s employmémtrefore appear to be based on substantial
evidence. Even if the ALJ’s findings on timsint were not based on substantial evidence,
her findings do not merit remand because filieynot result in prejudice and are thus, at

most, harmless error. Rosa v. Colvin, 95&&pp. 2d 617, 624-25 (E.D. Pa. 2013) (“Under

13 The Court acknowledges that Plaintiff’'s subsions into the record regarding his work
history are inconsistent. In his Work Bacound form, Plaintiff only states that he
worked in Prudential’'s Transfer of Assetpdement, whereas in his Work History form,
he notes that his first position at an “insurance company” in 1996 was in the In-House
Shipping / Operations are@ompare A.R. 123with A.R. 155.

14 The Court further acknowledges that Pliffiis work for Prudential began in 1996, not
in 1997. However, as discussagra, even if the ALJ believed Plaintiff began working
for Prudential as a switchboard operatorl®97, not in 1996, such an error would be
harmless because either way, Plaintiffsrkv@at Prudential would meet the recency
requirement for past relevant workee 20 C.F.R. § 404.1565(a).
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the harmless error rule, an error only warraetsand if it prejudiced a party's ‘substantial

rights.”) (citing Shinseki vSanders, 556 U.S. 396, 407 (2009)).

Next, Plaintiff disputes the ALJ’s conclusitirat Plaintiff ever worked as a “claims
processor and/or switchboard operator’RA.26. Plaintiff claims he never worked
exclusively as a switchboard operator andenéeld the position of a claims procesSor.
Pl.’s Reply Br. at 3. Rather, &htiff claims he worked a “composite job” as Switchboard
Operator and Maileuntil about 1997, wheree “was required tdo sitting, standing, and

lifting and carrying” up to fifty pounds, andshjob description did not match the DOT

definition of Switchboard Operator. See Title& IXVI. Past RelevanWork-the Particular

Job or the Occupation as Generally Penfed, SSR 82-61 (S.S.A. 1982) (“Composite jobs

have significant elements of two or more @gations and, as such M@ano counterpart in

the DOT. Such situations will be evaluatadcording to the particular facts of each
individual case.”). Further, Bintiff argues that while a portiasf his job duties as a Senior
Broker/Dealer Specialist and Transfer of AssBepresentative at Prudential and, later,
MetLife, involved processing insurance/brok&ims, “his job duties were actually more
complex and involved additional duties” that were best matched by the unique DOT codes
of Brokerage Clerk I, or Brokerage Clerk I1.”.BIBr. at 21; Pl.’s Reply Br. at 3. Plaintiff
points to his written statements on the record in support of his job descritEes.R.

123-127.

15 Plaintiff raises this argument for the firgng in his reply briefGenerally, a court does
not consider arguments raised for the firsetima reply brief, because the opposing party
does not have an opportunity respond to the argumerif.g., National RR Passenger
Corp. v. Pennsylvania Pub. Utility Comm342 F.3d 242 (3d Cir. 2003). However, the
Court will consider Riintiff’'s argument here out of an abundance of caution.

16 plaintiff claims he “was cut off by the ALJ every time he tried to explain his job duties
at [the] hearing,” presumably in explaioat for why a full explanation of his job
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Defendant, in support of its position that Btdf engaged in pastlevant work as
a claims processdf,points out that Plaintiff testifiedt his hearing thalis position at
MetLife consisted of “processing of claims and basically that wa8 A.R. 38. Further,
Defendant cites to S.S.R. 82-62 for the propasgithat (1) “[t]he claimant is the primary
source for vocational documentation, and statements by the claimant regarding past work
are generally sufficient for determining the skill level, exertional demands and
nonexertional demands of such work” andd8ly “in some cases” is a careful appraisal
of “supplementary or corroborative informatifsom other sources such as employers, the
Dictionary of Occupational Tles, etc., on the requirememnt$ the work as generally
performed in the economy” required to deterenine nature of past work. S.S.R. 82-62.

The Court finds that the ALJ’s finding thtaintiff engaged in past relevant work

as a switchboard operator doest appear to be based ambstantial evidence. Plaintiff

descriptions does not agigr in the hearing transcripts..’PIBr. at 4. Futher, Plaintiff
points out that the ALJ failed to employ a voca#ibexpert to analyze Plaintiff's past work
and how it relates to hissielual functional capacity.

17 Plaintiff only raises the argument that fiist job at Prudentiavas a composite job
and not as a switchboard op@ran his reply briefSee generally Pl.’s Br, Pl.’s Reply
Br.

8 However, the Court notes that Plaintiff'dlftesponse to the questi of what he did at
MetLife was as follows:

Q: ....And what did you do for MetLife?

A: It's processing of claims and badigahat was it, butyou know -- and --
Q: Sedentary work, that you worked at a desk —

A: Basically --

Q: -- with a computer?

A: -- desk work, yeah.

Q: Okay . ..

A.R. 38.
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himself testified that his first job at Prudehtiad two components: && states, “the first
part of it was in the mail room and, you kndwat type of work and [second,] | was the
operator for a while company, you know, foe twhole building, switcboard operator.”
A.R. 39. The dual nature of PHiff's job qualifies as a composite job within the meaning
of the Social Security Adinistration’s definition.See S.S.R. 82-62. Further, Plaintiff's
Work History report notes thats composite job was not sedary—Plaintiff states in his
report that he stood for six hours a day, liftdgjlects as heavy as 50 pounds, and part of
his duties involved liftingand carrying health care books for shipm&a¢.A.R. 126. “The
Commissioner's determination regarding a claitsaability to perform past relevant work
will be clear error where it is otrary to evidence presentedtitne claimant or where it is

not supported by substantial evidence.” Galx Comm'r of Soc. Sec., Civ. No. 08-1317,

2009 WL 2177216, at *11 (W.D. Pa. July 22, 2009ing Cotter v. Hais, 642 F.2d 700,

707 (3d Cir. 1981)).

However, the ALJ’s finding that Plaintiff enged in past relevant work as a claims
processor does appear to be based in substantial evidence. Plaintiff's descriptions of his
work both as a Transfer of Assets Represamtand as a Seni@roker Dealer Specialist
state that he largely processed mutualdf applications, incoming checks, change of
representative information, etand updated account informatidsee A.R. 124-25. And
Plaintiff testified that his work at MetLifessentially involved clais processing. A.R. 38.

There is no conflicting evidence in the recattbwing that Plaintiff's work as either a
Transfer of Assets Representative or aasSenior Broker Dealer Specialist involved

anything more complex than the sedentacigrical work associated with claims
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processing® While the ALJ did not use a vocational expert or cite the DOT definitions,

the Court finds that Plaintiff's statememntsgarding his past work, all of which were

19 Plaintiff argues that his Seni Broker Dealer Specialistljoshould be classified under
the DOT definition of Senior Broker for dnsurance Company, a sedentary and skilled
occupation, or Brokerage Clellka sedentary and semiskilledcupation, and his Transfer
of Assets Representative job should begiked under the DOT diaition of Brokerage
Clerk I, a sedentary and seskilled occupation. Pl.’s Br. &1-22. The DOT definition of

a brokerage clerk is as follows:

Records purchase and sale of securities, such as stocks and bonds, for
investment firm: Computes fedéraand state transfer taxes and
commissions, using calculator and ratlles. Verifies information, such as
owners' names, transaction dates, disttibution instructions, on securities
certificates to ensure accuracggnd conformance with government
regulations. Posts transaction démaaccounting ledgers and certificate
records. Types data on confirmation fotmeffect transfer of securities
purchased and sold. Receives securdies cash and schedules delivery of
customer securities.

Brokerage Clerk 1  (financial), TIONARY OF OCCUPATIONAL TITLES
http://www.occupationalinfo.org/21/219482010riht(last accessed Jan. 29, 2015). The
DOT definition of a broker is,

Sells financial products and servicesclients for investment purposes,
applying knowledge of exurities, investment plans, market conditions,
regulations, and financial situation of clients: ldentifies potential clients,
using advertising campaigns, mailing lists, and personal contacts. Solicits
business from potential clients. Interviews clients to determine financial
position, resources, assets availablmtest, and financlayoals. Provides
clients with information and advicen purchase or sale of securities,
financial services, and investmentaps$, based on review of professional
publications and other financial Iieture, and knowledge of securities
market and financial services indystCompletes sales order tickets and
submits completed tickets to supppersonnel for processing of client
requested transaction. Must passes@tamination to receive license and
become registered to sell securitiday read statuseports and perform
calculations to monitor client accounts and verify transactions. May work
for firm that offers discounted brekage fees and does not offer advice to
clients. May develop and implement fingal@lans, and sell insurance, real
estate, or securities.

Reqistered Representative (financialltemate titles: account executive, broker,
DICTIONARY OF OCCUPATIONAL TITLES, HTTP.//WWW.OCCUPATIONALINFO.ORG/25/

33




consistent and supported the ALJ’s findingreveufficient for the ALJ’s determination

that Plaintiff engaged in pastlevant work as a claims processor. See Lopez v. Comm'r of

Soc. Sec., 270 F. App'x 119, 123 (3d Cir. 2008} Etep four of the sequential evaluation
process, the decision to use a vocational expattthe discretion of the ALJ.”) (citing 20
C.F.R. 8 404.1560(b)(2)see also S.S.R. 82-62 (“[IJn some cases, supplementary or
corroborative information from other sourcesch as employers, the Dictionary of
Occupational Titles, etc., on the requiremesftshe work as geneltg performed in the
economy” should be carefully appraised.).

Even though the ALJ’s finding that Plaintéhgaged in past wois a switchboard
operator does not appear to be based inantial evidence, the ALJ ultimately concluded
that Plaintiff could go back to “past relevaviirk as a claims procssr and/or switchboard
operator.” A.R. 26. Because the Court findiat the ALJ's conclusion that Plaintiff
engaged in past work as a ofai processor is correct, remamdreversal is not warranted
on this point because the ALJ found that Plaintiff could seek work in either occupation.
Thus, the ALJ’s erroneous conclusion abouatimRiff’'s composite job is harmless error.

Therefore, the ALJ’s findings regarding thdura of Plaintiff's past relevant work
do not require remand or reversal.

CONCLUSION

250257018.htm(last accessed Jan. 29, 2015pth occupational descriptions describe
duties going above and beyond the job dutieserréicord that Plaintiff provided about his

prior work as a Senior Broker Dealer Specialist or as a Transfer of Assets Representative.
Because even the duties described in the BagjeeClerk | description are more complex
than the descriptions Plaifitprovided about his own work, éhCourt will not analyze the

job descriptions in the Brokerage Clerk Il title.
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For the reasons set fortbave, this Court finds that would be appropriate to
remand this matter for further consideratmd a more satisfactoexplication of the
objective evidence, specificallyertaining to Plaintiff’'s severgnpairments, at the Step

Four residual functionadapacity determination.

Dated: January 29, 2015 /s/ Freda L. Wolfson

The Honorable Freda L. Wolfson
United States District Judge
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