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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PATRICIA E. MCFADDEN
Plaintiff,
Civ. Action No. 13-575@-LW)
V.

UNITED STATES OFAMERICA and : OPINION
BASKING RIDGE GLASS & MIRROR,

Defendant

WOLFSON, District Judge:

Plaintiff Patricia McFadden (“Plaintiff’) filed thisegligencesuit againsthe Basking
Ridge PosOffice (“the Post Office”) and Basking Ridge Glaswl Mirror ( BRG")
(collectively “Defendants”jor negligently maintaininghe outside premises of a post office
where she fellNow, Defendard separatelynove for summary judgmenn Plaintiff's claim. In
their motiors, the Post Office argues thRlkaintiff has failed to establish causation and that
Plaintiff was not an invitee at the time of her fall, wiBIRG contends that Plaintiff's claim is
time barred under N.J.S.A. 2A: 12{&caus¢his suitwasnot filed within two years after
Plaintiff's accidentAdditionally, the Post Officasserts crosslaimsagainst BRGor
indemnificationand contributionBRG alsomovesfor summary judgment on those clairiksr
the reasons set forth belowgtPost Ofite’smotion for summary judgment BENIED and
BRG’s motionis GRANTED in its entirety

Factual and Procedural Overview

Patricia McFadden is a A&arold woman who sustained a neck and shoulder irgarg

result of an alleged slip and fall on ice whiletbe premisesf the Basking Ridge Post Office

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2013cv05756/294798/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2013cv05756/294798/35/
https://dockets.justia.com/

on February 5, 201United States’ Statement of Material Fafts, 7. (“Def's Statement of
Facts”). The Post Offi¢e premises includetsvo parking lotsa customelot thatreserves a
space for handicapped persons located in front of the builgiigan employee lot locatéol the
right side of the buildingDef's Statement of Facts  35punter Statemenf daterial Facts
By Patricia McFadden B(“Pl's Counte Statement of Facts’An L-shapedidewalkused
by the Post Office’s customensns from the main entrancetbie Post Officdo the customer
lot; the same sidewalk sits between the customer lot and the employee lobhadunzith
employees and customers use the same sidewalk to gain entrance to the buitd@guftier
Statement of Facts 7.

The employee lot has an ungated access driveway from Brownlee Placdthanghaa
“DO NOT ENTER?” sign is postedt theentrance, an “iarrow” is also painted on the
driveway’'sentrancgpavement. PI's Counter Statement of Facts-§fMoreover, within the
employee lot arento signsthat restrict its use, readinfRESERVED FOR EMROYEES” and
“UNAUTHORIZED VEHICLES WILL BE TOWED AT OWNER’SEXPENSE" PI's Counter
Statement of Fact 4. Howeverthese signareonly visible once inside the parking lot, and not
from its entranceor Brownlee PlacePl’'s Counter Statement of Fadisl.

On the date of her accidetdte afternooron a SaturdayRlaintiff's husband, now
deceasedjrove Plaintiff to théPost Office PI's Counter Statement of Fadt$8 Def's Statement
of Facts § 7Despite having aalid handicapped placard for her vehicle, for reasons unknown,
Plaintiff’'s husband entered the Post Office’s premises through the entiaregay ofthe
employee latDef’s Statement dfacts  35. SubsequentBlaintiff exited the vehicland
walked on the sidewalk—shared by the customer totthe PosOffice’s main entrangewnhich

remained open &t the Post Office’setail hours had ended, in order for customers, like



Plaintiff, to access its lobbgnd mail lettersPI's Counter Statement of Fadt®. Her husband
waited in the car until Plaintiff finished her affairs, which t@gproximatelysix to eight
minutes PI's CounterStatement of Factg[B, 10. Upon her return to the vehicle, Plairdifte
againwalkedonthe samesidewalk towards the employee lot and, after takmmgybe one or
two” stepsfrom the curb into the employee lot, Plainsfipped and fi. Def's Statement of
Facts 1 33; Deposition transcript of Patricia McFadden at:B.(Zd’s Deposition”). Although
Plaintiff could not identify the exact source of her fall, during her depasgite indicated that,
after stepping onto the surface of the parking‘lotyent—my feet went right out from under me
and | fell flat on my back.” PI's Deposition at 13:18-19. Upon further questioning, she stated:
“...I slipped. | skid...I didn’t feel anything other than just skidding...l had no stalatigil.”
PI's Depositim at 28:3, 13-1429:1-2.And, after falling to the ground,|&ntiff recalled feeling
“pretty wet” PI's Deposition at 28:21. Furthermore, Carol Ewing, an employee of the Post
Office, described the weather conditions as having snowed earlier in the week, andasww
the ground around the time of Plaintifeiscident Deposition transcript of Carol Ewing at P.
28:20-29:11("Ewing’s Deposition”).

After her accident, Plaintiff submitted two separate Claims for Damagey,| or Death
to the United States Postal Service describing her alleged slip andddahe injuries she
sustainedDef’s Statement of Facts {474 Subsequently, on September 19, 2®18intiff filed
a complaint againghe United Statesfor negligence under theeBeral Tort Claims Act
(“FTCA"). Def’s Statement of Facts { 10. Approximately seven months ld&entif amended
hercomplaint andillegedthat the United Statésiegligentlyand carelessly [maintainettje

[Basking Ridge Post Office] so as to cause a dangerous condition to exist thBefts.”

1 The United States has given its consent to be sued in certain negligengs potsuant to the FTCSee28
U.S.C. 2674 (assigning liability for the United States).



Statement of Facts § 10n October 15, 2014fter learning that the Post Office used an
independent contractor for snow and ice remdvidintiff filed a second amendedmplaint,
wheren BRGwas namedas a defendanDef's Statement of Facts {;1Rlaintiff’'s Counter
Statement of FactBursuant to Rule 4:4B(b) 1 9, 11. Subsequentiy, its answer to Plaintiff's
second amended complaint, the Post Offisgertedrossclaimsfor indemnificationand
contributionagainstBRG.

In the present matter, both Defendants move for summary judgimeEnBost Office
primarily argues that Plairftiis unable to establish the causdact of her injuries, since she
could not identify the condition thatusedher tofall, and that Plaintiff exceeded the scope of
her invitation by utilizing the Post Office’s employee parking lot without authiooizaBrief of
the United States in Support of its Motion for Summary Judgment Bef's Brief for
Summary JudgmentMoreover,BRG contends that Plaintiff'slaim against it is time barred
and that the Post Office has no contwatbasisfor indemnificationBrief of Basking Ridge
Glass in Support of its Motion for Summary Judgment at 1. Plaintiff opposes both motions and
the Post Office opposes the motion of BRG.

Legal Standard

A court may grant a motion for summary judgment when the record {shthat there is
Nno genuine issue as to any material fact and that the moving party is entitiegnen as a
matter of law.” Fed. R. Civ. P. 56(d¢h making this determinatigrithe Court must view the
evidence in favor of the non-moving party by extending any reasonable favoratdaceféo
that party.”’Roth v. Marina Assocs2009 U.S. Dist. LEXIS 70952, at *9 (D.N.J. Aug. 11, 2009).
In other words, “the nonmoving party's eviders& be believed, and all justifiable inferences

areto be drawn in [that party’s] favorHunt v. Cromartie526 U.S. 541, 552 (1999) (quoting



Anderson v. Liberty Lobby, In&t77 U.S. 242, 255 (1986)). The inquiry, thereftsavhether
there are “any genuine factual issues that properly can be resolved orfindbgr af fact
because they may reasonably be resolved in favor of either pangeison477 U.S.at 259
(internal citationsand quotationsmitted).

Neverthelessithe nonmoving party may not, in the face of a showing of a lack of a
genuineassue, withstand summary judgment by resting on mere allegations or denials in the
pleadings; rdter, that party must set forthgecific facts showing that theers a genuine issue for
trial,” else summary judgment, ‘if appropriate,” will be enterddhited States v. Premises
Known as 717 South Woodward Street, Allentown, P&.3d 529, 533 (3d Cir. 1993) (quoting
Fed. R. Civ. P. 56(e)) (citations omitted).

Discussion

A. Plaintiff's Negligence ClaimAgainst the Post Office

Plaintiff asserts her negligence claim againstRbstOffice under the FTCA, which
provides individuals with a remedy for injuries that arise from “the nedligewrongful act or
omission of” federal employeeSee?28 U.S.C. 88 1346(b), 2401(b), 2671-80, 2679 laAntiff
is entitled to recover only “under circumstances where the United Statesivi&i@ person,
would be liable to the claimant in accordance with the law of the place where the@asssion
occurred. 28 U.S.C. 88 1346(b)n that regardNew Jersey law governs Plaintiff’'s negligence
claim against th€ost Office See, e.g Starkey v. United State®011 U.S. Dist. LEXIS 4801
(D.N.J. Jan. 18, 2011) (in analyzing the plaintiff's negligence claim agamsinited States, the
court treated the Post Offiess a regular business operation, and applied the traditional common
law premise liability classifications in determining the extent of the Post Offiagysodved to

the plaintiff).



A plaintiff, under New Jersey law, is required to establish the following to @rove
negligence claim(1) that the defendant owed that plaintiff a duty; (2) that the defendant
breached that duty; and (3) that the defendant’s breach oiastihe proximate cause of the
plaintiff’'s harm.Brown v. Racquet Club of Brickton@5 N.J. 280, 288 (1984n premise
liability cases, like thene herethe extent of the duty owed is typically governed by the
classification of the plaintififopkins v. Fox & Lazo Realtqr$32 N.J. 426, 433 (1993).
Generally, these classificationgludeinvitees,licenseesand trespasserAtakora v. McAuley
2010 N.J. Super. Unpub. LEXIS 2680, at *5 (App. Div. Oct. 1, 2010).

In this case, the parties’ dispute centers on whether Plaintiff eed¢leel scope of her
invitation asan invitee. Invites aranvited onto a owner’s premises, “often in a commercial or
business related mattéiRoth v. Marina Assocs2009 U.S. Dist. LEXIS 70952, at *Iternal
citation omitted) Since invitees are typically invited onto the premises for the benefit of the
owner,they areowed a duty of reasonable caBauer v. Nesbiftl98 N.J. 601, 615 (2009)his
includes the dutjto discover and eliminate dangerous conditions, to maintajorémeises in
safe condition, and to avoid creating conditions that would render the premises udsafe.”
(internal citations and quotations omitted).

Nonethelesst “has been consistently held that an owner’s liability for the condition of
his premises is eextensive with his invitation.Tomsky v. Kaczkd7 N.J. Super. 211, 216
(App. Div. 1952) see alsd\olan v. Bridgeton & Millville Traction Co 74 N.J.L. 559 (1907)
Ryerson v. Bathgaté7 N.J.L. 337 (1902). In other words, tHbility of an inviter is
circumscribed by the invitation and does not extend to [those] injuries [whichewejed on a
part of the premises [that is] not within the limits of the invitatidvionheit v. Rottenber@95

N.J. Super. 320, 324 (App. Div. 199@)ternal citationsand quotations removed)hat



invitation, however,‘includesthose parts of the premises to which the invitee reddpimight]
be expected to goStarkew. United State2011 U.S. Dist. LEXIS 48QF¥15 (internal citation
and quotations omittep$eealso Williams v. Morristown Mem’l Hosp59 N.J. Super. 384, 390
(App. Div. 1960) Monheit v. Rottenber@95 N.J. Super. at 328ary v. Parking Auth. of
Dover, 58 N.J. Super. 222, 229 (App. Div. 195Bherefore, a determination of whether Plaintiff
exceeded the scopeloérinvitation “depends on the surrounding circumstanc8ghgrasso v.
Dean Floor Covering Co51 N.J. 80, 83 (196&giting Williamsv. Morristown Memorial Hosp.
59 N.J. Superat 389-90.)

I. ProximateCause

In support of its motion for summary judgment, the Post Offieentains that Plaintiff
camot establish the cause-factof her injuriesbecause “Plaintiff never saw any ice on the
ground” prior to or #er her alleged slip and falDef’s Brief for Summary Judgmeat 3, 11.
However this argument is unconvincing because Plaintiff may satisfy the elementsatioau
without specificallyidentifying the alleged hazardous condition thiéégedlycaused her fall.
This is so because, ithe absence of direct evidence,” the plaintiff may prove “the existence of
such circumstances as would justify the inference that the injury was causeovnpngful act
of the defendant and would exclude the idea that it was due to a cause with which thentlefenda
was unconnectedCallahan v. Nat'l Lead Co4 N.J. 150, 154-55 (1950). In other worpiyof
of certainty is not requiresince causation can lestablished with circumstantial evidence
Irizarry v. Pathmark Stores, Inc2007 N.J. Super. Unpub. LEXIS 27#*9 (App. Div. Jan.
31, 2007) (holding that plaintiff satisfied the element of causation “even [though] fibleanutid

not precisely pinpoint the specific cause of her slip,” since “there were eafffeicts from



which it [could have begmeasonably inferred that the hazardousditoon identified...was a
proximate cause of plaintiff's injury’

A review of the record indicas that Plaintifhas raised a genuine issue of material fact
on this motiorwith regard to causation, even if stennotidentify thehazardous condition, i.e.
ice or snowthat causedher injury? During her deposition, for exampldamtiff identified the
hazardthat caused her fall:

Q: Do you know why you fell?
A: Obviously ice.

Tr. dated May 28, 2015, T27:1-2. Furthermore, wRikntiff admitted that “[i]t's possiblefor
her fallto beattributel to a different defectind that she did not see the ice that allegedly caused

her to slip, her description of tlaecidenis consistent witta fall due to an icy surface

Q: Well, do you know for sure that you slipped on ice?

A: | went right out from under me.

Q: But do you know if that’s because of ice or snow?

A: Yes. | slipped. | skid.

Q: Do youknow if it was as a result of any foreign object that
may have been dropped on the grourat ou may have
slipped on?

A: No.

Q: How do you know that?

A: | didn’t feel anything other than just skidding.

Q: So as you sit here today, are you able to tell us under oath
that it was ice as opposed to something else that made you
skid or slide?

A: Well, when | fell | was pretty wet, so obviously it was water.

Q: So other than it being

A: And ice.

21n an attempt to prove causation, Plaintiff asserts that her hushanithe ice on which she slippexhd various
medical records licate that Plaintiff reported that the cause of the fadl iwa. However, Mr. McFadden’s
statement isnadmissible hearsasit is an outof-court statemerthatis being offered for the truth of the matter
asserted. Fed. Rule. Evid. 801(c). Similarly, Plaintiff's medical dcare inadmissible because Pldiritas not
laid a proper foundatioWilliams v. W. ChesteB91 F.2d458,471(3d Cir. 1989)X“Only evidence admissible at
trial may be used to testsammaryjudgmentmotion. Thus evidence whose foundation is deficient must be
excluded from consideration.”). Nevertheless, the Court findsdhahis motionPlaintiff has met her evidentiary
burdenon causationeven without Mr. McFadden'’s statements and Plaintiféslical recordsSeeinfra.



Q: Well, how do you know it was ice?
A: Because | slipped. | had no stability at all. | went right out
from under me.
Tr. dated May 28, 2015, T27:1-2-T28:1-3; T28:8-14; T28:18-25-T29:1-2
Importantly,Plaintiff’'s depositiontestimony is corroborated s. Ewing, who had
worked at the Post Office on February 4, 2011, the day before Plaintiff's fall. Dheing
deposition, she confirmed the weather conditions around the time of Plaintiff’'s accident
Q: Do you have any independent recollection of the snow
conditions or snow and ice conditions at or near the time of
this accident back in February or on February 5th of 20117
A: | know it snowed-
Q: Okay.
A: -- because | know that there was snow on the ground. | don't
know how much it snowed or how many tisnesnowed,
but | know there was snow on the ground at the time.
Tr. dated July 14, 2019 28:2025-T29:1-4 Accordinglywhen considering Plaintiff'testimony
of her fall in addition to Ms. Ewing’s description of the weather, it may be reasonablsethfer
from thecircumstantiakvidencehat the hazardous conditiofiiceidentified by Plaintiffwas
the proximate cause of himjury; suchan issues reservedor the finder of factt trial
il. Breach of Duty
Generally questions relating to the scope of a business owinertation are reserved
for trial. Monheit v. Rottenber@95 N.J. Super. 320, 325 (App. Div. 1996)\s a general
proposition, questions pertaining to the scope of invitation and whether the entrant hdedexcee
that which isauthorized are within the jury’s domdiyn Williams v. Morristown Mem’l Hosp
59 N.J. Superat 390(“Under the circumstances here, where the plaintiff admittedly was invited

upon defendant's premises and it is alleged he exceeded his invitation, the questientivbet

invitation was extended to that part of the premises where the accident occonedbisthe



jury.”); Gudnestad v. Seaboard Coal Dock Cib N.J. 210, 219 (1954)Whether or not the
invitee stayed within the confines of the invitation is usually an issue for th® jury

Here,Defendant argues that, even if causation is establigie®ost Officalid not
breachthe duty owed to Plaintifhecausesheactedbeyond the scope bkrinvitation by
parking in the employee ldDef’s Brief for Summary Judgment at 14. In support of this
contention, Defendantites toSattelberg v. Unitedt&tes 2013 U.S. Dist. LEXIS 163559 (W.D.
Wis. Nov. 18, 2013), a non-binding case applying Wiscostsite lawAlthoughthe court
there,found that the plaintiffrespassebty attempting to retrieve her ctrat was parked ithe
defendant hospital'esmployee parking lothe facts ofSattelbergaredistinguishableFor
examplewhile driving through the defendant’s premises, the plaintiff “failed to followouar
signs directing her to the [hospital’s] visitor and patient parking,”adsalignored
“signs...indicating that she was parking in ‘Employee Parking OnBattelberg2013 U.S.
Dist. LEXIS 163559at *3, 6. Moreover, the entrance to the hospital’s employee lot was gated,
and its “yellow bollard gate box notified [the plaintiff] that she would be trespgislsy parking
in the employee lotd. at *3. Accordinglythe parking lot’s restrictive use was madiear since
the lotwas gatedwith multiple signghroughout the hospital’s premises, includthg entrance
of the parking lotthat notified drivers that the letas reserved for employees anerefore,
the surrounding circumstancesSattelbergsupported the court’s findirthat theplaintiff
injuredherselfin an area whershecoud not have been expected to park.

In the instantase, howeveDefendant could have reasonably anticipated Plaintiff's
usage othe employegarking lot based on the surrounding circumstances, and, as such, a

reasonabléact findercould find that Plaintiff had not exceeded the scope of her invitétion.

3 The Post Office argues that, under a totality of the circumstances analysisg Plaintiffa minimal duty of care
becausshe visited the Post Office after it was closed. However, this argusnemavailing because the oed

10



First,the employee parking log locatednextto the customer parking lot, and the two lots are
separatedby a sidewalk that kedsto the main entrancef the building bothcustomersand
employes usehat sidewalko access the Post Officecond, themployeeparking lot isnot
cordoned ofby a fence or angther barriers to prevent customers from usinghird, while
there are “DO NOT ENTER” signs posted by the entrance and exit of the lot, kirgdat's
entrance has an “iarrow” paintedon the pavement signaling drivers to proceed into the lot.
And, those signs do not indicate that the lot was only reserved for employees., Bimglipre
importantly, the signs indicating that the parking lot was reserved for eegdayere only
visible from within the parking lot, not at the entrance or any other location Blomgnlee
Place It is, thereforefairly debatable whether customers coudve seen tisesigns at all.
Accordingly, in light of the surrounding circumstances, a trier of fact coutbnadly find that
the Post Office failed t@dequately notifyts customersaboutthe employee lot’sestrictive use;
thereforethe issue of whether Plaintiff exceeded the scope of her invitation will ultinfetesy
to bedecidedby the trier of fact Williams v. Morristown Mem’l Hosp59 N.J. Super. at 391-92
(noting that plaintiff could have reasonably been expected to cross over a grass pldtimgre
defendant hospital’s main entrance because of the surrounding circurajtacg v. Parking
Auth. of Dover58 N.J. Super. at 228 (holding that, in considering the surrounding
circumstances, plaintiff passenger could have reasonably been expeestkl ttarough parking

lot owned by defendant parking authority).

reveals that the Post Office’s lobby was accessible to the public doernigne of Plaintiff’s visit, even after the
Post Office’s retail hours had ended. Indeed, during her depos$iiintiff testified that, on the day of her accident,
she enter@ through the Post Office’s main entrance and mailed letters. PI'¥€2ddtatement of Factgs9.

4 The Cout notesfurther that there is nevidence and therefore, unclear whettimintiff or her husband knetiat
the lotin whichthey parkedvas restricted temployees of the Post Office

11



B. Plaintiff's Negligence Claim Against Basking Ridge Glass

Plaintiff's negligence laim againsBRG is governed by ano-year statute of limitations.
N.J.S.A. 2A: 14-2. However, courts may “avdilde] harsh results that otherwise would flow
from [a] mechanicabpplication of a statute of limitatiohby lengthening the applicable statute
of limitations period pursuant to the discovery r@aravaggio v. D'Agostinil66 N.J. 237, 245
(2001) (quotingVispisiano v. Ashland Chemical C@07 N.J. 416, 426 (1987 Typically, the
discovery rule will be applied when “the victim either is unaware that he hasriyeesd, or
although aware of an injury, does not know that a third party is respon&bkuthamp v.
Amedig 164 N.J. 111, 117 (2000ee Ayers v. JacksaD6 N.J. 557, 582 (1987) (explaining
that the discovery rule “tolls the statute until the victim discovers both the injdrtharfacts
suggesting that third party may be responsible(ipternal citation omitted).

Although PlaintiffsSecond Amended Complaint, naming BR&Gaadefendant, was filed
on October 15, 2014, or more than 3 years after the Plaintiff's accident, Plaintghderbat
the Court should toll the statute of limitations becausevstseunaware dBRG’s potential
liability. However, the Court is not convinced by this argum&atexplained by the Supreme
Court of New Jersey, “knowledge of fault for purposes of the discoverpasla circumsed
meaning: it requires . .the awareness of facts that would alert a reasonable person exercising
ordinary diligence that tnird party’s conduct may have caused or contributed to the cause of the
injury and that conduct itself might possibly have been unreasonable or lacking inellie ca
Savage v. Old Bridg&ayreville MedGrp., P.A, 134 N.J. 241, (1993Therefore since plaintiff
must be “reasonably unaware that a third party may also be responsible”ifguhes,
“[p]laintiff must explainwhy [she]reasonably could not have discovefleer] cause of action in

time to comply with the limitation period in order to justify the tolling of the statute of

12



limitations” Betteridge v. Genuardi's Family Mkts., L.R0O11 U.S. Dist. LEXIS 125486@t
*10-11 (D.N.J. Oct. 31, 2011).

Here,Plaintiff did not provide an adequatesisfor her untimely filing with respect to
BRG,; Plaintiff merely maintains thaherelied on the Post Office to inform her about BRG’s
potential for liability.Rather the record indicates thathenPlaintiff fell, she wasmmediately
aware as to the cause of her injury becaniseseveral occasions, she attributed her fall to an icy
surface. In fagtduring her deposition,|&ntiff testified that the defect which caused her to fall
was “obviously ice,” and in describing her accident, she stated: “I went righbauuhder.”
PI's Deposition at 27:2, 25. She continued: “...1 slipped. | sKidlidn’t feel anything other than
just skidding...I had no stdhlty.” PI's Deposition at 28:3, 13; 29:1, 2. Moreoyver her Claim
for Damage, Injury, or Death, which Plaintiff submitted to Buest Office Plaintiff statecthat
she “slipped and fell on ice.” Def's Statement of FactsThérefore the record showthat
Plaintiff had the requisite knowledge that would have alerted amabke persoexercising
ordinary diligencehat a thirdparty entity, other than the Post Office, might be responsible for
the removal of snow and ice on the premi#tas.certainlynot uncommon for commercial or
otherentities to rely on third pags for snow removal. &, Plaintiff madeno inquiries onpr
investigatednto, thatquestion. In her original complai|aintiff only alleged that the Post
Office negligently maintained its premiseghout asserting any claims against a third party, and
she relied onor waited forthe Post Office to inforrheraboutBRG’s potential for liability.
This does not meet the diligent inquiry standard. Thus, Plaintfiligré toinvestigateprecludes
the application of the discoveryle, and therefore Plaintiff's negligence claim against BRG is
time barredPilonero v. Twp. of Old Bridge236 N.J. Super. 529, 537 (App. Div. 1989) (holding

the discovery rule inapplicable because a police report indicated that the detenaantvhom

13



plaintiff collided with, lost control of his vehicle due to an icy roadway, thereby givingtipfa
knowledge that pointed to the culpability of a party other than the driver he collided with)

C. The Post Office’s CrossClaims for Indemnification

Lastly, the Post Office contends that it should be indemnified from BRG if the Post
Office is found to be liable for Plaintiff's alleged slip and fallaintiff's Answer to Second
Amended Complaint I 1. However, the Court is unconvinced by this argument bibexasse
no evidence of amdemnification agreement between the two parties

New Jerseyourtsinterpret indemnity agreements in accordance with the rules of
contracts, and hauwgpically demandedhattheyclearly set forth the intentiortd the parties
Englert v. The Home Depd@89 N.J. Super. 44, 51 (App. Div. 2006) (holding that, since the
indemnification tlausgwas] ambiguous, [...] the clause should be strictly construed against the
indemnite€’); Huck v. Gabriel Realtyl36 N.J. Super. 468, 475 (1975) (clarifying that, when
determining the scope of an indemnification agreement, the court must appglycstistruction
rules.”); Longi v. Raymond-Commerce Cqr4 N.J. Super. 593, 603 (App. Div. 1955)
(explaining that, in interpreting an indemnity agreement, “it is to belgtachstrued and not
extended to things other than those therein exprességtyge M. Brewster & Son, Inc. v.
Catalytic Constr. Cq 17 N.J. 20, 30 (1954indicating that, “contracts of indemnity, like all
other contractual arrangements, are to receive a reasonable construaioe ms not subvert

the general design of the stipulation”).

> The Post Officalso brought a claim for contribution against BRG. However, be@R&eis being dismissed
from the @sepursuant to the statute of limitations, the Post Offidenot be required to reimburse Plaintiff for any
negligence attributable to BR& trial. Burt v. W. Jersey Health Sy339 N.J. Super. 296, 307 (App. Div. 2001)
(holding that defendant hospital was only responsible fawits allocation of negligence where defendant
anesthesiologists were dismissed from the case on technical grounds).

14



Here,the recordeflects that there was no writteantract for snow removal between the
Post Office and BRG, let alonenaitten indemnificationprovision.However,despite the lack of
a written contract, the Post Officeaintainsthat there “is sufficient evidence for this Court to
find that an enforceable oral contract did in fact exist between Basking Ridsg &d the Post
Office” ® Brief of the Untied States in Opposition to BRG at 6. (PI's Opposition Brief).
According to Defendant, “it was automatic that Basking Ridge Glass would ogol@at the
Post Office parking lot when it snowedtdeed even if the Court finds that amal contract for
snow removal existed, Defendant did adtressvhether the parties camter intoa verbal
indemnificationagreemenand more importantly, it has failed to subraity evidence that an
oral indemnification agreement with BRG existBdther,Defendant’s limited evidence on this
issue only demonstrates that thral agreemenrtif any—between the Post Office and BRG was
solely for snow and ice removal servic€ékerefore, since the recoisldevoid ofa clear and
unambiguousvritten or ordindemnificationagreemet) the Court has no basis to find that BRG

was contractually required to indemnify the Post Office.

8 The Post Office also maintains that BRG’s motion should be denied beda@s @hdisputed statement of facts
is a mere recitation of the casgrocedural history, and was included within its |dggf, therebyviolating L. Civ.
R.56.1.PI's Opposition Brief at 3. Nonetheless, BRG has responded to the FiostsQfndisputed statement of
facts, albeit it was included in BRG's briefing. In it, BRG includembered paragraphs that correspond with those
in the Post Office’s 56.1 statement, and BRG admits to each of the Postdflegations, adding supplemental
explanations where necessary. Therefore, the Court finds BRG’s sidmntis be adequate under L. Civ. R. 56.1.
SeeSchecter v. Schecte2008 U.S. Dist. LEXIS 97518, at *48 (D.N.J. Nov. 26, 2008)
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Conclusion

For the forgoing reasons, the Court wiéinythe Post Office’snotionfor summary
judgment orPlaintiff’'s complaint,and grant BRG’s motiofor summary judgment against
Plaintiff and the Post Office.
DATE: Februaryll, 2015 /sl Freda L. Wolfson

Freda L. Wolfson
U.S. District Judge
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