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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
ANTHONY E. STEVENSON, Civil Action No. 13-5953 (AET)
Plaintiff,
V. MEMORANDUM AND ORDER

THE COUNTY SHERIFF'S OFFICE OF
MONMOUTH COUNTY , et al.

Defendants.

BONGIOVANNI, Magistrate Judge

Pending before the Courtidaintiff Anthony Stevenson’é Plaintiff’) Motion to Amend
the Complaint to add individualSheriff SGT. Vincent Giglio and Sheriff Officer Robert Fuller
to particular claimslready set forth in thEomplaint. (Docket Entry N&/1). The County
Sheriff's Office of Monmouth Countyet al.(* Defendants”)did not file opposition t&laintiff's
motion The Courhasfully reviewed all arguments made in supporPdintiff's motion The
Court consider®laintiff’'s motion without oral argument pursuant to L.Civ.R. 78.1(b). For the
reasons set forthelow, Plaintiff’'s motion toAmend the ©@mplaint is GRANTEDn part and
DENIED in part
l. Background and Procedural History

This matter arises out of Plaintifftdaims against The County Sherriff's Office, et al.
based oris treatment by prison officialdlaintiff initially brought suit againghe following
Defendars in this matterThe County Sheriff's Office of Monmouth, Sheriff Shawn Golden,
Sergeant Vincent Giglio, Sheriff Officer Leonard Maxfield, St&ificer D. Herrmann, Sheriff
Officer K. O’Neill, Sheriff Officer Robert Fuller, The County Jail of Monmioi/arden Barry

Nadrowski, Captain Shawn Althouse, Sergeant Jack Hausman, Court Line Woman #1, Court

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2013cv05953/295181/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2013cv05953/295181/72/
https://dockets.justia.com/

Line Woman #2, Correct Care Solutions Medical Providers, Medical Director Dnnidas
(lateridentifiedas Dr. Hashmij)Nurse Practioner “C.J.,” Monmouth County E.M.T. Response
Ser., E.M.T. Technician #1 and #2, later identified as Drew Lumbar and Shawn Sprance, on
October 7, 2013. In his Complaint, Stevenson asserted several claims against Defendant
including violations of his Fourth, Fiftlight and Fouteenth Amendment rightSee,

generally, Compl; Docket Entry Ndl). The District CourteviewedPlaintiff's Complairt

pursuant to 28 U.S.®1915(e)(2)(B) and 1915A to determine whether it should be dismissed as
frivolous or malicious, fofailure to state a claim upon which relief may be gran{&de

generally, Opinion of 2/6/2015Docket Entry No. 11).

TheDistrict Court concluded thalaintiffs Complaint should be allowed to proceed
against the two Defendant Sheriff Officers, Leonard Maxfield and D. Herrmano tlae claim
asserting excessivwese of force All other claims and Defendants were dismisdeld. (
Specifically, as related to therrent amendmenthe District Courtdismissed Stevenson’s claim
againstSheriff OfficerGiglio for violation of his @nstitutional rights by denying him medical
care after Stevenson was injured

On September 11, 201Plaintiff filed aMotion for Leave toAmend the Complaint,
requestinghe Courtre-instateDeferdants Giglio and Fuller tparts ofthe Complaint.(Docket
Entry No. 56). Defendants filed a Motion for Summary Judgment oexitessive force claims
on February 24, 2017 (Docket Entry No. 42) which was administratively terminated on March
28, 2017 pending Plaintiff's review of a certain DVD produced by Defendants during discove
(Docket Entry No. 45). Once the Court confirmed that Plaintiff had the opportunity taheew
DVD, the Motion for Summary Judgment was re-listed on July 6, 2017. (Docket Entry No. 52).

The District Courdenied Defendant’s Motion for Summary Judgment on February 8, 2018.



(Opinion of 2/8/18; Docket Entry No. 57). By letter dated February 18, 2018, Plaintiff sought
amend his Complaint. (Docket Entry No. 59). On March 29, 2018, the eomihated
Plaintiff's Motion to Amend andlirectedPlaintiff to re-file andto include with the motion a
proposed Amended Complaint. (Docket Entry No. 6®fter Faintiff filed his renewed Motion
to Amend, he contacted the Court to notify that the Proposed Amended Complaint was
incomplete. (Docket Entry No. 66). On August 19, 2018, this Court gave Plaintiff one last
opportunity to file a Motion to Amend. (Docket Entry No. 68). Plaintiff has endeavored to
comply with the Courts instructions as to correct procedure when filing a Motiomémd and
successfully did so on September 17, 2018, filing the current motion. (Docket Entry No. 71).
As previously notedRlaintiff seeks to amend his Complaint to add Officers Robert Fuller
and Sheriff SGT. Vincent Giglio who were dismissed from the case in 2015 foefalgtate a
claim upon which relief could be grantedPlaintiff argues that aftediscovery, new evidence
has arisen that woultlre his pleading deficiency astlow that these twofficersdid, in fact,
violate Plaintiff's Constitutionalights. Specifically, Plaintiff represents that the following
evidence has been produced: (Dea footage that shows Officer Fuller using excessive force,
(2) an affidavit made by the EMTSs that shows Sheriff SGT. Vincent Gigliodi&MT
Technicians causing them to not provide him with proper medical treatment, (3) evidanc
Defendants tamped with 42 seconds of pertinent video footage during the physical altercation
that took place on July 30, 201®1.(s MTA; Docket Entry No. 71)Plaintiff also restateparts
of his Complainthat were dismissed in the District Courdginion. Plaintiff argues that his
motion should be granted under the liberal amendment standards sdtEpRMAV.P. (“Rule”)

15(a).



Il. Analysis

A. Standard of Review

Pursuant to Rule 15(a)(2), leave to amend the pleadings is generally grante®&éeeely
Fomanv. Davis, 371 U.S. 178, 182 (1962)\vin v. Suzuki, 227 F.3d 107, 121 (3d Cir. 2000).
Nevertheless, the Court may deny a motion to amend where there is “undue delayh lwad fa
dilatory motive on the part of the movant, repeated failure to cure defieseby amendments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, [or] futility of the amendmenkd. However, where there is an absence of undue
delay, bad faith, prejudice or futility, a motion for leave to amend a pleading shoube:ize!yi
grantedLong v. Wilson, 393 F.3d 390, 400 (3d Cir. 2004). Here the Court focuses on futility
amendment.

An amendment is futile if it “is frivolous or advances a claim or defense thafikyle
insufficient a its face.”Harrison Beverage Co. v. Dribeck Imp., Inc., 133 F.R.D. 463, 468 (D.N.J.
1990) (internal quotation marks and citations omitted). To determine if an amendment is
“insufficient on its face,” the Court utilizes the motion to dismiss standard underlR(H)(6) gee
Alvin, 227 F.3d at 121) and considers only the pleading, exhibits attached to the pleadingpimatters
public record, and undisputedly authentic documents if the party’s claims are based up&@eesame
Pension Benefit Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir. 1993).

To determine if a complaint would survive a motion to dismiss under Rule 12(b)(6), the
Court must accept as true all the facts alleged in the pleading, draasalhable inferences in favor
of the plaintiff, and determine if “under any reasonable reading of the complaint, ititéfpteay be
entitled to relief[.]"Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008]DJismissal
is appropriate only if, accepting all of the facts alleged in the [pleading] as trygattyd has failed

to plead ‘enough facts to state a claim to relief that is plausible onéfs]fa®uran v. Equifirst



Corp., Civil Action No. 2:09ev-03856, 2010 WL 918444, *2 (D.N.J. March 12, 2010) (quoBdg
Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (20@T))simply, the
alleged facts must be sufficient to “allow[] the court to draw the reasomdétence that the
defendant is liable for the misconduct allege&ficroft v. Igbal, 129 S.Ct. 1937, 1949, 173 L.Ed.2d
868 (2009). The focus is not on “whether a plaintiff will ultimately prevail but whethesl#®ant
is entitled to offer evidence to support the claimsB&I Atl. Corp., 550 U.S. at 563 n.8 (quoting
Scheuer v. Rhoades, 416 U.S. 232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974)). Additionally, in
assessing a motion to dismiss, while the Court must view the factual allsgadigained in the
pleading at issue as true, the Court is “not compelled to accept unwarranted isfemesapported
conclusions or legal conclusions disguised as factual allegatiBasaka, 481 F.3d at 211.

B. Discussion

Plaintiffs Amended ©mplaintseeks taeinstateSheriff SGT. Giglio and Officer Fuller
to someof the claims and reasserts claims that vpeexiouslydismissed by the District Court
The Court does not find that Plaintifffmotionis unduly delayed, made bad faith or will
prejudice the Defendants. The Cadinerefore focusess analysis onutility of amendment in
light of the District Court’s review of Plaintiff€omplaint. Plaintiff’'s claims are addressed in
turn.

i Intentional Infliction of Emotional DistresSlaim

In reviewing Plaintiff's Complaint,ie District Court found thalaintiff failed to allege
facts sufficient to satisfy any of the elements ofraeritional Infliction of EnotionalDistress
claim, “[flor instance, Plaintiff has alleged no facts to show that he haallgcuffered any
severe emotional distressOginion of 2/6/2015 at )4 Plaintiff has not alleged any further
facts in hisAmended Complaint that would cure this deficiency, and theréi@elaim in the

Amended ©mplaint is DENIED.



ii. Excessive Force, Assault, Battery and Negligeblegms

The District Courtheld thatPlaintiff pleadedsufficientfacts that, if true, would allow this
case to proceed against Defendants Maxfield and Hermann for their allegé@xsessive
force against Plaintiff(ld. at 13). Additionally, Plaintiffs common law claims of assault,
battery and negligence also wéorward against these two Defendants under the Court’s
supplemental jurisdictiar(ld. at 14). Plaintiff did not originally assert a claim of excessive force
againstSheriff OfficerRobert Fuller. Plaintiff claims that video footage surfaced through
discoverythat would provesheriff OfficerRobert Fuller participated in his alleged assatiie
Plaintiff was unconscious. (Docket Entry No.at1?).

The Court notes that Plaintiff has acted diligently in his pursuit of the video faattage
issuefrom the outset of this litigationAs the District Court noted, on August 6, 2013, Plaintiff
wrote to Monmouth County Sheriff Shawn Golden requesting the video footage of the incident
thatoccurredat the Courthouslee preservedn July 30, 2013and Plaintiff wrote the Warden’s
Office asking sameQpinion of 2/6/2015 at 7). It was not until June 2, 2017 that Plaintiff had
the opportunity to view the video footage in order to identify Sheriff Officer Faleme of his
assailants.See Def. 721/2017 LetterDocket Entry No. 53).Since that time, he has attempted
to add Sheriff Officer Fuller to the Complaint, culminating in this Motion to Amend.

These additional factd,true, are sufficient to allovan excessive force claim o
forward against Sheriff Officer FulleRlaintiff alleges thathe video showSheriff Officer
Fuller grabbed Plaintiff by the back of the belt that Plaintiff was hanelduéf and violently
dragged Plaintiff through the hallways back to the prisoner holding cells, whiamnjimction
with the alleged assault from Defendants Maxfield and Hermann, caused him exrert@ap

necessitated medical ca(®ocket Entry No. 71k at 45). Plaintiff asserts that heould not



haveresisted Officer Fuller warraing theuse of force upon him, nor could he have identified
Fuller as an actor in his assault, until he viewed the video foadades was allegedly
unconscious at the timeAdditionally, Plaintiff's claims of assault, battery and negligence shall
also proceedgainst Officer Fuller, as they are “inextricably related to the excessoee for
claim,” as noted by the District Court relation to Officers Maxfield and Hermani®pinion of
2/6/2015 at 14).Therefore, Plaintiff's amendment of the claim of excessived, assault,

battery and negligenagainst Sheriff Officer Fulles GRANTED.

ii. Negligence Claim Against Monmouth Couridpderthe Theory oRespondeat
Superior

Plaintiff asserted in his original complaint that Defendant Monmouth County Sheriff
Office is liable for the actions of Defendant Officers Maxfield and Hemmregarding their use
of excessive and unreasonable force against Plaii@#.generally, Conpl.). The District
Court dismissed this claim, finding Plaintiff had not pleaded sufficient factstrta81983
claim against a municipality, namely, Plaintiff did not plead any custom or polichwhused
the alleged violation of his rightsOpinion of 2/6/201&t 28). Nor did he raise any facts related
to the inadequacy of any training program, system of review or investigatiortresdonduct of
the Sheriff Officers.1@.). In his Amended Complaint, Plaintiff does not allege any facts that
would further support his claim oéspondeat superior liability. Therefore, the amendment of
this claim against the Monmouth County Sheriff's Office is DENIED.

iv. Malicious Abuse of Proce€3dlaim

The District Courtheld that there are no factuallegations that could be construed as a
claim that these Defendants utilized the prosecution against plaintiff for agitintlate
purpose.” (Opinion of 2/6/2015 at 16-17). The Court noted that Plaintiff was found guilty of the

disciplinary charges afte hearing in which the court line officers reviewed a vitgee of the



incident. (d.) Stevenson alleges in hisvendedComplaint thaDefendantsgampered with
video-footage of the initial confrontation between Stevenson and the Officegediiernsing

42 seconds of the video footage. (Docket Entry No. 71-1 at 18). Specifically, he notes that on or
about June 5, 2017, Defense Counsel for Defendants Herrmann and Maxfield came to the prison
to play five DVDscontaining footage of the interaction between Stevenson and officers he
alleged assaulted hinStevenson claims that “[t]he video footage of the confrontation between
Plaintiff and defendants Herrmann and Maxfield, was deliberately skippedral/epkced from

the video-footagé (I1d. at 12). Stevensn claims that the video shows Defendant Herrmann
“violently carrying an unconscious Plaintiff by the back of the belt thatsree the handcuff

that Plaintiff was wearing, through the door to the inside foyer. Then defendamtade drops

Plairtiff on the floor.” (d.)

The District Court noted that Plaintiff had not proffered any factual allegatiat the
Defendants utilized the prosecution against Plaintiff for any illegitimate pewrfddse Court
ratherconstrued Plaintiff's allegations of malicioabuse of procesand false imprisonment as a
claim of false disciplinary chargerhe Court further found that because Plaintiff had been
granted a hearing and an opportunity to rebut the charges against him, hesdidiciently

plead a81983claim. The District Court dismissetthe claim with prejudice.This Court finds

that Plaintiffs additional allegation of evidence tampering doetscure the pleading deficiency
articulated by the District CoymamelyPlaintiff still does notllege facts tending to prove a
mdicious abuse of process claim or a false disciplinary charge clBlivecefore, this
amendment i®ENIED.

V. Deprivation of Medical Car€laim

The District Court denied Plaintiff's claims of deprivation of Medical Care agaih



Defendants for failure tstate a cognizable claim of constitutional deprivat{@pinion of
2/6/2015 at 25). Plaintiff alleged thaBheriff SGT.Vincent Giglioviolated his constitutional
rights by denying Plaintiff medical care after he was injungthe other Defendant3.he
District Court determined that the E.M.T. was called shortly after the incadenthat Plaintiff
was then taken to the infirmary &etMonmouth County Jail where he received medical
attention for his back injury.ld.). Therefore, the District Court held that “Plaintiff's allegations
do not show that his complaints of injury were ignored, but rather the medical care ¢nwasle
notto Plaintiff's liking.” (1d.)

In thismotion, Plaintiff asserts th&heriff Sergeant Vincer@iglio “lied to the EMT
Technicians, telling the EMT’s that Plaintiff could not be taken to the hospitalde&daintiff
has tried to run from Defendants when take to the hospital in the past.” (Docket EntryINo. 71-
at 7). Plaintiff claims thatSheriff Sergeant Vincergiglio intentionally misinformed the E.M.T.
Techniciansand failed to promptly provide medica¢atment to Plaintiff. However,as the
District Court notedpPlaintiff was provided medical care at the Monmouth County Jail infirmary
shortly after the E.M.T. arrived. The additional facts alleging that $lsarfjeant Vincent
Giglio lied to the E.M.T. do not change the fact that Plaintiff wand#d to by the medical staff
at the infirmary. They further suggest, like the District Court noted, thatiflaias not
satisfied with the form of medical care he received. &aHditional fact, even if true, does not
rise tothe level of deprivationf medical care required under the lawherefore, Plaintiff's
requested amendment is DENIED.

C. Conclusion

For the reasons set forth above, the request to amend the Complaint regjamfiagf

intentional infliction of emotional distressegligencemalicious abuse of process and denial of



proper medical treatment abENIED. Plaintiff's request to reinstate the claim of excessive
force with regard to Sheriff Officdfuller is GRANTED. Plaintiff is to file a newAmended
Complaint that omports with this opinion, in other wordsComplaint thasolely includeghe
excessive force, assault, battery and negligetaims againstSheriff OfficersHermann,
Maxfield andFuller. The Court notes, again, that Defendants havéledtoppostion tothis

motion Defense Counsel is to notify the Courtdaynuary 18, 2019 whether he will accept

service on behalf of Sheriff Officer Fuller.

IT IS SO ORDERED.
The Clerk of the Court is directed to terminate Docket Entry No. 71.
s/ Tonianne J. Bongiovanni

HONORABLE TONIANNE J. BONGIOVANNI
UNITED STATES MAGISTRATE JUDGE
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