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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NORTH SOUND CAPITAL LLC,et al.

v 3:13-cv-7240 (FLW) (DEA)

MERCK & CO., INC. F/K/A SCHERING-
PLOUGH CORP.¢et al,

GIC PRIVATE LTD,

V.
3:13-cv-7241 (FLW) (DEA)

MERCK & CO., INC. F/K/A SCHERING-
PLOUGH CORP.et al,

NORTH SOUND CAPITAL LLC,et al

y 3:14-cv-242 (FLW) (DEA)

MERCK & CO., INC.,et al.

GIC PRIVATE LTD, 3:14-cv-241 (FLW) (DEA)

V.

MERCK & CO., INC.,et al, OPINION

WOLFSON, U.S. DISTRICT JUDGE:

These lawsuits stem from alleged misrepreations made by Bendants Merck & Co.,
Inc., et al., (“Defendants”), relating to the success and importance of a clinical trial for their new
flagship cholesterol medication, ¥yin. Investor Plaintfs North Sound Capital LLC, et al., and
GIC Private Limited (“Plaintiffs”)assert claims for (1) violations of the Securities Exchange Act

and (2) common-law fraud against Defendants Mend affiliated entities based on Plaintiffs’
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purported reliance on Defendants’ alleged misreptasens. Plaintiffs were class members in a
class action relating to the alleged misrepresamsatat issue here who opted out of the class in
order to pursue their present claims indepengeBgfore the Court arBefendants’ Motions to
Dismiss under Federal Rule of Civil Proceduigb)(6). For the following reasons, the Motions
to Dismiss are denied.
I. Factual Background and Procedural History

The following allegations are taken as true for the purposes of this Motion. At some point
after 2002, Defendant Merck & Co., Inc. (“Merclé&htered into a joint venture with Schering-
Plough Corporation (“Schering?)ijn which the companies sougiat combine theicholesterol
drugs—Zocor and Zetia, respectively—to fokfgtorin, a new pharmaceutical product. North
Sound Capital Compl. dated Nov. 13, 2013, No. 03:13-cv-7240, 11 30-31 (“Complaint” or
“Compl.”).? In order to demonstratthe benefits of the comhation, Defendants designed a
clinical trial known as ENHANCEto demonstrate that [Vytorin'sovel active ingredient] did not
simply lower LDL cholesterol, but that itgelted in measurable benefits to patients.’Y 41.

The ENHANCE trial began in Augu&002 and finished in August 2006. Comfl42.
According to Plaintiffs, early in the trial, climtresearchers and executives both realized that the

trial was proceeding poorly. The design of thel tféewed serious statistical obstacles from its

1 Merck and Schering merged 2009; Schering is now a pasf Merck. North Sound Capital
Compl. dated Nov. 13, 2013, No. 03:13-cv-7240 | 21.

2 For the purposes of factuaidtkground, the Court relies on itlo Sound Capital’s complaint
dated November 13, 2013 [No. 03:@3-7240 (FLW) (DEA)]. The Courtotes that this complaint
appears to be identical to GIC Private Ilted’s complaint dated November 13, 2013 [No. 03:13-
cv-7241 (FLW) (DEA)]. The Court further notes tiia¢ content and structuresthese complaints
are extremely similar to the complainted by North Sound Capital [No. 03:14-cv-242 (FLW)
(DEA)] and GIC [No. 03:14-c\241 (FLW) (DEA)] on January 14, 2014ith the latter containing

a more extensive discussion of scienter. Duthéolimited nature of this issue, the volumetric
discrepancy in the scienter analysis doesmerit a separatiscussion here.
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outset, making it unlikely that thadr would produce favorable resultd. 1 47-52. Namely, the
high-cholesterol participants entered the trial withir arterial walls, the target for the thinning
agent in Zetia and Vyotrin, already “near-normhipothetically due to yesauof taking cholesterol
medicationld. 1 47. This obstacle created a challengghimwing the biochemical benefits of the
drug and in showing its practicality for thegh-cholesterol populain, making the ENHANCE
trial arguably doomed from the staBee idf 52.

From 2006 onward, Defendants made allegaisrepresentations about Vytorin's
prospects for clinical efficacy. Compl. 9. Plaintiffs point to seventeen alleged
misrepresentationsSee generallfCompl.; GIC Private Ltd. Compl. dated Nov. 19, 2013, No.
03:13-cv-7241 (“GIC Complaint”). RBintiffs further allege thaDefendants’ misrepresentations
artificially inflated the price of Schering securitiéd.  310. The last alleged misrepresentations
at issue here were made by Schering omdxnhber 19, 2007, and by Merck on January 30, 2008.
Id. 719 287—-89; North Sound Compl. dated J8).2014, No. 03:14-cv-242, 1 317-18. The last
alleged insider trade took place on May 1, 2007. Compl. 1Y 353-55.

The full results of the ENHANCE trial weraade public in early 2008. Compl. § 45. As
early outputs of the study haliggested, the results of the ENHANCE trial ultimately led
cardiologists to conclude that #& the novel component of Vytaricould just be an “expensive
placebo.”ld. §142. In other words, “the data showed that [Vytorin] resulted ilarger beneficial
effects [than did Zocor alone]ld. 1 45.

In the aftermath of the ENHANCE trial resul®&chering’s “common stk price fell more
than 52%, wiping out more than $23.63 billionnrarket capitalization, and the [clJompany’s
preferred stock price similarly fell more thd0% during that timeperiod, wiping out $1.039

billion in market capitalization.”Id. { 320. Plaintiffs allege thahey, and/or their investment



managers, read the various alleged misreprasens and relied on the information provided by
Defendants when trading in Schering secwgitlaring the period in question. Compl. 1 329-30.
Further, “[a]s a direct and proximate resul{@éfendants’] wrongful condugcPlaintiffs suffered
damages in connection with their respectivecpases and sales of the Company’s securities
during the [r]lelevant [p]eriod.Id. § 346;see alsad. 1 350, 359, 364-65.

Two putative class actions againstf@eant Merck were filed in 2008Seeln re
Schering-Plough Corp. / ENHANCE Sec. Ljtiyo. 2:08-cv-00397 (DMC) (JAD) (D.N.J. Sep.
25, 2012) (“Schering Class Action’l re Merck & Co., Inc.Vytorin/Zetia Sec. Litig.No. 2:08-
cv-02177 (DMC) (JAD) (D.N.J. Sep. 25, 2012) (“Mk Class Action”). Both classes were
certified by The Honorable Dennis M. Cavagh, U.S. District Judge, on September 25, 2012.
SeeSchering Class Action, No. 2:08-cv-00397 At Merck Class Action, No. 2:08-cv-00397 at
*1. The district court approved thegmosed class notice on December 28, 2032eDec. 28,
2012 Order, Schering Class Action, No. 2:08-0039%, B&7. In both cases, class members were
permitted to opt out of the class until March 1, 2@&gProposed] Order Approving Notice and
Summary Notice of Pendency of Class Actaated Dec. 19, 2012, 1 8, Schering Class Action,

No. 2:08-cv-00397 (establishing M&rd, 2013 as the final date opt out of the class); Order

3 On this motion to dismiss, the Court takes gialinotice of the orderand opinions entered in
the underlying class action litigatiofit is well-settled that in deding a motion to dismiss, a court
can review ‘documents attached to the complaind matters of publicecord, and a court may
take judicial notice of grior judicial opinion.” Burry v. Cach LLCNo. CIV.A. 14-2139, 2015

WL 328182, at *1 (E.D. Raan. 22, 2015) (quotinigum v. Bank of Amer361 F.3d 217, 221 n.3
(3d Cir. 2004)).

4 Plaintiffs assert in their opposition brief thiag class notice was not published until January 13,
2013; however, Plaintiffs attach no evidence confirming this fact.
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dated Dec. 28, 2012, Schering Class Action, N@B8-2v-00397 (adopting the proposed order with
minor changes).

The class action defendants informed th&rait court on Felwary 27, 2013, that the
parties had reached a tentative settlenteegl etter dated Feb. 27, 2013, Schering Class Action,
No. 2:08-cv-00397. The partidse not dispute that Platiffs timely opted oubf the class on March
1, 2013.SeeMemorandum of Law in Support of Defendanotion to Dismiss at 7; Plaintiff’s
Memorandum of Law in Opposition to Emdants’ Motion to Dismiss at 2.

Having opted out of their class membership, Riis filed their respective complaints in
this Court on November 19, 2013 and January 14, Z2deCompl.;see alsdNorth Sound Capital
Compl. dated Jan. 14, 2014. Vittms of sections 10(b), 20(aand 20A of the Securities
Exchange Act were alleged, in addition to common-law fr&ee. generallompl.

On November 17, 201%Defendants moved to dismiss all four cases pursuant to Fed. R.
Civ. P. 12(b)(6). In support of their motion, Deflants assert that Phifs’ claims under the
Securities Exchange Act are time-barred. Morectjrally, Defendants arguiat the five-year
limitations periods—found in 28 U.S.C. § 1658(b) &aims under 88 10(lgnd 20(a) and in 15
U.S.C. § 78t-1(b)(4) for claims under 8 20A—aredizd of repose that bar the application of the
class action tolling doctrinenaounced by the Supreme CourtAmerican Pipe Constr. Co. v.
Utah, 414 U.S. 538 (1974). Rmerican Pipdolling”). Further, Defendats contend that Plaintiffs’

common-law fraud claims shoulte dismissed for lack ofupplemental jurisdiction, pending

5> Judge Cavanaugh'’s order applied to both class actessid.

® Initially, this matter was stayed because the Supreme Court granted certi®@alicen& Fire
Retirement System of the Caf Detroit v. IndyMac MBS, Inc721 F.3d 95 (2d Cir. 2013).
However, the Court ultimately dismissed cedioras improvidently gmted, and this case
resumedSee Pub. Emp. Ret. Syst. of Miss. v. IndyMac MBS 1B&.S. Ct. 42 (2014).
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dismissal of the federal securities’ claims, or, malternative, that the fraud claim is inadequately
pled.
Il. Standard of Review

When reviewing a motion to dismiss on theaalings, courts “accept all factual allegations
[in the complaint] as true, construe the complairthe light most favorable to the plaintiff, and
determine whether, under any reasonable reading of the complaint, the plaintiff may be entitled to
relief.” Phillips v. County of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (internal citation and
guotation marks omitted). IBell Atlantic Corp. v. Twomb)y650 U.S. 544 (2007), the Supreme
Court clarified the 12(b)(6) standard. Specificatlye Court “retired” th language contained in
Conley v. Gibsor355 U.S. 41, 45-46 (1957), that “a compliainould not be dismissed for failure
to state a claim unless it appebeyond doubt that the plaintiff c@nove no set of facts in support
of his claim which would entitle him to reliefld. at 561 (quotingConley 355 U.S. at 45—
46). Instead, the factual allegatiosest forth in a complaint “mudte enough to ise a right to
relief above thespeculative level.ld. at 555. As the Third Circuitas stated, “[tlhe Supreme
Court’s Twomblyformulation of the pleading standard dag summed up thus: ‘stating . . . [a]
claim requires a complaint with enough factualttera(taken as true) teuggest’ the required
element. This ‘does not impose a probability requirement at the pleading stage,” but instead
‘simply calls for enough facts to raise a reasonakfeectation that discovery will reveal evidence
of’ the necessary elementhillips, 515 F.3d at 234 (quotinfwombly 127 U.S. at 556)see
also Covington v. Int'l Ass’n oApproved Basketball Officiagls7r10 F.3d 114, 118 (3d Cir.
2013) (“[A] claimant does ndtave to ‘set out idletail the facts upon which he bases his claim.’ .

. The pleading standard ‘is th@kin to a ‘probability requirement[;] . . . to survive



a motion to dismiss, a complaint merely has @iest ‘plausible claim forelief.” (citations
omitted)).

In affirming thatTwomblys standards apply to all motiots dismiss, the Supreme Court
explained several principles. Firehe tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusigkshtroft v. Igbal556 U.S. 662, 678
(2009). Second, “only a complaint that statas plausible claim for relief survives
a motion to dismiss.Id. at 679. Therefore, “a court consideria motion to dismiss can choose to
begin by identifying pleadings that, because theynarmore than conclusions, are not entitled to
the assumption of truth.fd. Ultimately, “a complaint must do me than allege the plaintiff's
entitlement to relief. A complaint has tchtsnv’ such an entitlement with its factsfowler v.
UPMC Shadysides78 F.3d 203, 211 (3d Cir. 2009). HoweVardistrict court ruling on a motion
to dismiss may not consider matters extrangéotse pleadings . . . [although a] limited exception
exists for documents that are integral to or explicitly relied upon in the complintPenn
Allegheny Health Sys., Inc. v. UPME27 F.3d 85, 97 n.6 (3d Cir. 2010grt. denied132 S.Ct.

98 (2011) (citation and interngliotation marks omitted).

The Third Circuit has reiteradethat “judging the sufficiencgf a pleading is a context-
dependent exercise” and “[sJome claims requirgenfactual explication than others to state a
plausible claim for relief.lId. at 98. “For example, it generallgkes fewer factuallegations to
state a claim for simple battery thanstate a claim for antitrust conspiracyd’ That said, the
Rule 8 pleading standard is to be applied “with the same level of rigor in all civil

actions.”ld. (quoting Igbal, 129 S.Ct at 1953).



lll. Discussion
A. The statutes at issue are statutes of repose.

Defendants argue that the limiting statutes aeisse statutes of repose that had run as of
November 19, 2012, May 1, 2012, and January 3, 2013, respectively—five years after the final
alleged misrepresentations and insider trades applicable to the respective claims were made. In
response, Plaintiffs argue thatchese the statutes are statwtebmitation, which may be tolled
based on principles of equity, their Complaints are timely.

Under 28 U.S.C. § 1658(b), which applies tbats brought under 88 1) & 20(a) of the
Securities Exchange Act:

a private right of action that involvescéaim of fraud, deceit, manipulation, or

contrivance in contravention of a reguligt requirement concerning the securities

laws, as defined in sectid(a)(47) of the 8curities Exchangéct of 1934 (15

U.S.C. 78c(a)(47)), may be brougttt later tharthe earlier of--

(1) 2 years after the discovery of tlaets constituting the violation; or

(2) 5 years after such violation.
Id. Meanwhile, 15 U.S.C. § 78t-1(b)(4), which applieg 20A of the Securities Exchange Act, is
titled “Statute of limitations,” ad states that “[n]o action may beought under this section more
than 5 years after the date of the last tretisa that is the subgt of the violation.’ld.

This Court defers to the Supreme Court’s didton between statutes limitations and of
repose identified i€TS Corp. v. Waldburger

Statutes of limitationsral statutes of repose both are mechanisms used to

limit the temporal extent oduration of liability for totious acts. Both types of

statute can operate to bar a plaintiigit, and in each instance time is the

controlling factor. There is consideralse@mmon ground in the policies underlying

the two types of statute. But the time pes specified are measured from different

points, and the statutes seelattain different purp@s and objectives. . . ..

In the ordinary course, a statutdiofitations creates a time limit for suing
in a civil case, based on the date when the claim accrued. Measured by this standard,

a claim accrues in a personal-injury or property-damage action when the injury
occurred or was discovered. . . . .



A statute of repose, on the other hand, puts an outer limit on the right to
bring a civil action. That limit is measurewt from the date on which the claim
accrues but insteaffom the date of the last lpable act or omission of the
defendantA statute of repose bar[s] any sihiat is brought after a specified time
since the defendant actedi¢h as by designing or mafacturing a product), even
if this period ends before the plaintiffdauffered a resulting injury. The statute of
repose limit is not related to the accrual of any cause of action; the injury need not
have occurred, much less have beenadiered. The repose prewn is therefore
equivalent to a cutoff, in essence an absolute . . . bar on a defendant's temporal
liability.

134 S. Ct. 2175, 2182-83 (2014) (citations andrmatiequotation marks omitted) (emphasis
added). Thus, this Court must determine whe28aU.S.C. § 1658(b) and 15 U.S.C. § 78t-1(b)(4)
“bar[s] any suit that is broughdfter a specified timsince the defendant acted” or establish
limitations “based on when the claim accrue@TS Corp,. 134 S. Ct. at 2182, to determine
whether these are statuti#fdimitation or repose.

Here, | find that the five-year limitation ped contained in 28 \&.C. § 1658(b)(2) is a
statute of repose. The Supreme Coefierred to 8 1658(b)(2) as suchMierck & Co. v. Reynolds
559 U.S. 633 (2010), noting that defendants have “total reposdiadtgears” under the statute.
Id. at 650;see also In re Exxon Mobil Corp. Sec. L8800 F.3d 189, 199-200 (3d Cir. 2007)
(“Notably, § 9(e) and § 1658(b)(2kt their statutes of repose relatto the ‘violaton,’ not to the
‘accrual,” of the cause of aoti.”). The plain languagef the statute compts with the Supreme
Court’s conclusion. Section 1658 (b)(®ets out that “a private aatidhat involves a claim of
fraud, deceit, manipulation, or contrivance @ontravention of a regulatory requirement
concerning securities laws . . . may be broughtatet than . . . 5 yeasdfter such violation.1d.
Unlike its counterpart § 1658)(1), this statute does not haamy contingencies for discovery of

the violation; its time limitation does not begin “on the date when the claim acc&es CTS

Corp, 134 S. Ct. at 2182. Instead, this statute targ suit that is brought after a specified time



since the defendant acte&ée idindeed, § 1658(b)(2) has been appirethis district as a statute
of repose as recently as 2082e In re Merck & Co., Inc. Sec. LNo. 11-6259 (SRC), 2012 WL
6840532, at *2 (D.N.J. Dec. 20 2012). Thus, | find Beattion 1658(b)(2) is a statute of repbse.
This Court finds similar support in concludingti5 U.S.C. § 78t-1(b)(4) is also a statute
of repose, notwithstanding itslé as a statute of limitatiosSThe Supreme Court has referred to
this provision as a statute of reposempf, Pleva, Lipkind, Prupis & Petigrow v. Gilberts&91
U.S. 350, 355 (1991%ee also Anixter v. Home-Stake Prod.,©@89 F.2d 1420, 1441 (10th Cir.)
amended on denial of reh'§47 F.2d 897 (10th Cir. 199and cert. granted, judgment vacated
on other grounds sub nom. Dennler v. Trip13 U.S. 978 (1992). Furtheother courts have
also analyzed § 78t-1(b)(4)s a statute of reposgee, e.g.Kaplan v. S.A.C. Capital Advisors,
L.P, 40 F. Supp. 3d 332, 342 (S.D.N.Y. 2014). Mwer, the language of the statute is
functionally similar to that in 8 1658(b)(2), discusseghra After all, 8 78t-1(b)(4) makes clear
that “[n]Jo action may be brought under this sectwoore than 5 years after the date of the last

transaction that is the subject thie violation.” 15 U.S.C. 8§ 78k(b)(4). This limitation clearly

’ Plaintiffs argue that no distition exists between § 1658(b)@nd § 1658(b)(2) such that the
former should be treateas a statute of limitations while thetexr should be comered a statute

of repose. However, the former subsection stttas a suit for securities violations “may be
brought not later than . . . 2 ysaafter the discovery of the vadlon.” 28 U.S.C. § 1658(b)(1).
Clearly, this provision begins tte accrual of the causé action—the discovergf the securities
violation—and thus constitutes a statute of limitations. By contrast, in § 1658(b)(2), the time limit
begins to run at the time of the final violation.28.C. 1658(b)(2). FurthePlaintiffs’ assertion

that the Third Circuit’s reasoning Exxon Mobilewas inadequate is unpersuasive; this Court has
no authority to reconsider questianfslaw decided by our Court.

8 Plaintiffs’ argument that the title of the prowisishould sway the Court is unpersuasive; as the

Supreme Court said i@TS Corp. “Congress has used the ternatste of limitations’ when
enacting statutes of repose.” 134 S. Ct. at 2185.

10



begins to run not when a claim ases but rather at the time ofethast violation, fulfilling the
functional definition ofa statute of repos&€ee CTS Corpl134 S. Ct. at 2182.
B. As a form of legaltolling, American Pipe tolls the statutes of repose here.

The Supreme Court iAmerican Pipéheld that “the commencement of [an] original class
action suit tolls the running of the statute &l purported members of the class . . Amierican
Pipe 414 U.S. at 55% To that end, the Court reasoned tthts interpretain of [Rule 23] is
necessary to insure effectuatiointhe purposes of litigative effiency and economy that the Rule

in its present form was designed to serve.’at 555-56 (emphasis added). More specifically, “a

° Plaintiffs point to a line of non-binding casefereing to § 78t-1(b)(4) aa statute of limitations.

The non-binding nature of thosesea aside, none of those casalg on the provision being a
statute of limitations instead of being a statuteepbse; rather, these cases appear to merely refer
to the statute as such besauwof the statute’s titl&ee, e.gJohnson v. Aljian490 F.3d 778, 781

n.12 (9th Cir. 2007) (“Because we do not believe our conclusion depends on this distinction and
because Section 20A titles the provision ‘Statftémitations,” we will refer to Section 20A’s
period of limitations as a ‘statiof limitations’ without decidinghe matter.” (emphasis added)).

10 More specifically, the Court held that such tadlimpplies “in [that] posture, at least where class
action status has been denied solely becausdwie to demonstratenimerosity]” for those who
“file timely motions to intervenafter the court has found the simappropriate for class action
status.”American Pipe414 U.S. at 552-53. The Court expandedAimerican Pipadoctrine in
Crown Cork & Seal Co. v. Parkend62 U.S. 345 (1983) to apply to class members who file
independent complaints after class certification is derSed. Josep223 F.3d at 1167 (citing
Crown 462 U.S. at 353-543ee also Eisen v. Carlisle & Jacqueltl7 U.S. 15¢1974).

Though the parties do not raise the issue, | ti@emost courts that have considered the
issue have concluded thamerican Pipdolling, as extended b@rown Cork applies not only to
class actions in which class cad#tion is denied, but also tdass actions in which class
certification is granted and the plaffdiin question opt out of the classee Edwards v. Boeing
Vertol Co, 717 F.2d 761, 766 (3d Cir. 19833rt. granted, judgment vacated other grounds
468 U.S. 1201 (1984) (“Reliance on thengency of a certified class actionnmsre reasonable
than the reliance on an uncertified class aatibith those cases approve.”) (emphasis added);
also Realmonte v. Reeyéd$9 F.3d 1280, 1284 (10th Cir. 1999) (collecting cas&®to v. John
Hancock Mut. Life Ins. Cp132 F. Supp. 2d 506, 520 (N.D. Tex. 20aff)d, 35 Fed. App’x 390
(5th Cir. 2002)abrogated on other grounds by Newby v. Enron Cdp2 F.3d 463 (5th Cir.
2008);but see Wahad v. City of New Y,0tR99 WL 608772 (S.D.N.YAug. 12, 1999) (rejecting
the application oAmerican Pipeolling where the would-be putaéplaintiff in question had filed
an individual actiorbeforethe underlying classertification motion had been decided).

11



[Rule 23] federal class action m® longer an intation to joinder but a tily representative suit
designed to avoid, rather thancearage, unnecessary filing ofpeditious papers and motions.”

Id. at 550 (internal quotation marks omitted). Indéga],contrary rule allowing participation only

by those potential members of the class who haceeéiléd motions to intervene in the suit would
deprive Rule 23 class actions of the efficiency and economy of litigation which is a principal
purpose of the procedurdd. at 553;see also Crown, Cork & Seal Co. v. Parké82 U.S. 345,

352 (1983)(clarifying that American Pipetolling is not limited to intervenors but rather also
applies to“class members who choose to file sepasatiés”). At issue is whether the tolling
doctrine inAmerican Pipeapplies to the statutes repose in this matter.

According to Defendants, the statutes of replere are subject teeither equitable nor
legal tolling, Plaintiffs’ formemembership in a class actinaotwithstanding. Relying on Second
Circuit case law, Defendants asdbet membership in a putatieéass action cannot toll a statute
of repose because such tolling was established by the Coumiencan Pipeand since it is a
Court-made doctrine, it must be equitable inung statutes of repossannot be subject to
equitable tolling by definitionSeePolice & Fire Retirement Syst. of the City of Detroit v. IndyMac
MBS, Inc, 721 F.3d 95, 109 (2d Cir. 2013)rftiyMac’). Under such circumstances, Defendants
argue, Plaintiffs’ claims would be timead. Plaintiffs disagree and argue tAaterican Pipe
tolling is legal in nature and thusay reach even statutes of repose.

1. American Pipetolling is legal tolling.

Defendants contend that “[tjh@endency of a class action American Pipeprovided

grounds for ‘equitable’ tolling of the statute linitation—as opposed to ‘legal’ or statutory

tolling.” Defs.” Br. at 16. Plaitiffs, however, counter thatAtmerican Pipeltolling] lacks the

12



signature characteristics of equitable tolling anths¢ead a form of ‘legal tolling’ applicable to
statutes of repose.” Pls.’ Br. at 13-14.

In explaining the difference between legal aagditable tolling as described by some lower
courts, and observing that tleosourts have characterizAdherican Pipgolling as legal tolling,
the Supreme Court has stated as follows:

In American Pipewe held that “commencement of a class action suspends

the applicable statute of limitations asdib asserted members of the class who

would have been parties had the suit bgemmitted to continue as a class action.”

We based our conclusion on “the effiadgrand economy of litigation which is a

principal purpose of Fed. Rule Civ.der 23 class actions.” Although we did not

employ the term “legal tolling,” some federal courts have used that term to describe

our holding on the ground thagthule “is derived from a statutory source,” whereas

equitable tolling isjudicially created.”

Credit Suisse Sec. (USA) LLC v. Simmeid2 S. Ct. 1414, 1420 n.BQ12) (internal citations
omitted). However, the Court went on to note that in the case at bar, “[t]he label attached to the
rule does not matterjtl., and, thus, avoided holding thamerican Pipeolling is indeed a form

of legal tolling. Further, no Third Circuit precedemists on the issue. Accordingly, this Court

will consider the issue in light dhe following persuasive authority.

The Tenth Circuit ifdoseph v. Wile223 F.3d 1155, 116667 (10th Cir. 2000), found that
American Pipégolling was legal in nature. In doding, the Tenth Circuit noted th&merican
Pipe tolling “serves the purposes of RW8” and “encourages judicial economyd. at 1167.
Accordingly, “the tolling [first applied imerican Pipgis legal rather than equitable in nature.”
Id. at 1166. The Tenth Circuit's remsng has been adopted by the migjoof courts that have
confronted the issu&ee, e.gBright v. United State$03 F.3d 1273, 1287-88 (Fed. Cir. 2010)
(analyzing and applyindmerican Pipeas “statutory tolling” that “is not triggered by equitable

considerations”)Albano v. Shea Homes Ltd. P'shigB4 F.3d 524, 534 (9th Cir. 2011) (“The

majority of the lower federal courts that have addressed the issue have hélché¢hniaan Pipe
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tolling is not equitable, buegal.”) (collecting cases); Arivella v. Lucent Techs., Inc623 F.
Supp. 2d 164, 176 American Pipdolling is a species dégal tolling, inthat it is derived from a
statutory source, in this case Rule 23it€rnal quotation marks and citation omitted)).

The Tenth Circuit’'s reasoning was alstopted by a court in this District, In re Merck

& Co., Inc. Sec., Derivative & ERISA LitjgNo. 11-6259, 2012 WL 6840532 (D.N.J. Dec. 20,

11 The Ninth Circuit inAlbanodid not ultimately rule on thissue because state law controlled,
as the class actions in question had been vethto federal court. 634 F.3d at 528. The Ninth
Circuit chose instead to certify the gtien to the Arizona Supreme Coultl. at 540-41.
Ultimately, the Supreme Court of &kona found, without deciding wheth&merican Pipdolling
was legal or equitable, that the tolling doctrine mad apply to the state stae of repose at issue,
because that statute, governing atign related to property improvents, states that “in no event
may an action be brought more than ninearg after the subst#l completion of the
improvement.””Albano v. Shea Homes Ltd. P'sh®27 Ariz. 121, 127 (2011) (quoting A.R.S. §

12-552(B)).

12 See also Andrews v. Chevy Chase Bank,, 3B F.R.D. 313, 316-17 (E.D. Wis. 2007)
(“Although the Supreme Court has held that equitable tolling does not apgibtutes of repose,
that holding is not applicabte the present case because fag¢rican Pipgtolling that plaintiffs
seek is legal rather than equitablenetture.”) (internal citation omittedyn re Enron Corp. Sec.
Litig., 465 F. Supp. 2d 687, 716-18 (S.D. Tex. 2006) (findingAhagrican Pipdolling is legal

in nature);Ballard v. Tyco Int'l, Ltd. MDL No. 02-MD-1335, 2003L 1683598, at *7 (D.N.H.
July 11, 2005) (“Legally tollinghe repose period while a claastion is pending therefore does
not compromise the purpose served laywges of limitations and repose.Jalkind v. WangCiv.
A.No. 93-10912, 1995 WL 170122, at *2-3 (D. Mddsr. 30, 1995) (“Alhough equitable tolling

is inapplicable American Pipedoes toll thd.ampfbar of repose for as mg of [the plaintiff's]
claims which are part of a class action againstsdime defendant(s) uritie class is decertified
or [the plaintiff] opts out) (citations omitted)Mott v. R.G. Dickinson & CoNo. 92 Civ. 1450,
1993 WL 63445, at *5 (D. Karkeb. 24, 1993) (holding th@&merican Pipeolling is legal in
nature and not prohibited withsggect to statutes of repose undamp); Hrdina v. World Savings
Bank, FSBNo. C 11-05173, 2012 WL 294447 *8t(N.D. Cal. Jan. 31, 2012) (“[T]he weight of
federal authority favors the view that [th&erican Pipe . . rule should be characterized as a
rule of statutory tolling.”) (internal quotation marks omittedgine Ret. Sys. v. Countrywide Fin.
Corp., 722 F. Supp. 2d 1157, 1166 (C.D. Cal. 20 nérican Pipetolling is “legal tolling”);
Champion v. HomaNo. 3:03 Civ. 275, 2008 WL 900967, at *10-11 (M.D. Ala. Mar. 31, 2008)
(“Although the Supreme Court . . . held that equéablling does not apply tstatutes of repose,

a majority of lower courts addressing the issueehdeclined to extend that holding to cases in
which a plaintiff argues the pendency of a pri@sslaction shoulwbll the running of a statute of
limitations or a statute of repose.”).
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2012). After examining the history of tlhenerican Pipaloctrine, that courdeferred to the Tenth
Circuit's view, noting that the majority tfie district courts have so applidtherican Pipeld. at
*4-5. However, the decision hingedmarily upon the fact thakosephwas the only case on point
from a U.S. Court of Appeals at the tingee In re Merck2012 WL 6840532, at *5.

However, inndymag the Second Circuit suggested thatAneerican Pipeaolling doctrine
is likely one based iequity, not lawSee IndyMac721 F.3d at 107-08.hough not ultimately
holding on the issu¥,the Second Circuit noted that the CourAimerican Pipe'seemed to rely
on the equitable power of the courtstoll statutes of limitations,id. at 105, though the Court
never mentioned principles of equity in its decisi®ae generallAmerican Pipe414 U.S. 538.
Ultimately, the Second Circuit refused to apRliyerican Pipdolling to a statute of repose in the
securities contexSee IndyMac721 F.3d at 109-10. A minority of courts—none outside of the
Second Circuit—has relied on, or followed, on the reasonirigdpMac See, e.g.In re Bear
Stearns Cos., Inc. Secs., Deriv., & ERISA Nb. 08 MDL 1963, 995 F. Supp. 2d 291, 299-300

(S.D.N.Y. Feb. 5, 2014}

13 The Second Circuit ultimately decided that if fkhmerican Pipealoctrine was one of equitable
tolling, it could not be applied tstatutes of repose by definitioBee IndyMac721 F.3d at 109
(citing Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilberts&@®1 U.S. 350, 363 (1991)). In the
alternative, ifAmerican Pipéolling was legal in nature, it stilozild not apply to statutes of repose
because doing so would “enlarge or modifyuastantive right and viate the Rules Enabling
Act.” IndyMag 721 F.3d at 10%ee alsdVal-Mart Stores v. Duke431 S. Ct. 2541, 2561 (2011);
28 U.S.C. § 2072. Accordingly, the Second Giroever decided what sort of tollilgmerican
PiperepresentsSee IndyMac721 F.3d at 109 American Pipé&s tolling rule, whether grounded
in equitable authority or on Ru8, does not extend to the statoteepose in Section 13.”). The
latter issue—on whethehe application oAmerican Pipeviolates the Rules Enabling Act—is
addressedhfra.

14 The same judge in this District who decidedre Merck & Co., Ing.2012 WL 6840532,
addressed the issue once more in 2014, aftemthévlac decision.SeePrudential Ins. Co. of
America v. Bank of America, Nat'l Assod4 F. Supp. 3d 591 (D.N.J. Apr. 17, 2014)
reconsideration granted in part on other grount®. CIV.A. 13-1586 SRC, 2014 WL 2999065
(D.N.J. July 2, 2014). That court was unpersuaded by the arguments put fortyNac and
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Defendants also point to cases that have considersnlican Pipeolling in the statute of
limitations context, which cite tine Court’s statement that “[ijecognizing judicial power to toll
statutes of limitation in federal courts we amt breaking new ground,” guggest thathe tolling
is grounded in equity. Sucloarts have generally label@mnerican Pipeas equitable tollingSee
e.g, Bridges v. Dept. of Maryland State Poligell F.3d 197, 211 (4th Cir. 200&)pungblood v.
Dalzell, 925 F.2d 954, 959 (6th Cir. 1991). Howevédipse labels have largely come “in
circumstances where the distinction between legal and equitable tolling was not dispcgéve,”
Albanqg 634 F.3d at 537 (noting that the es<ited for this proposition iAmerican Pipenere
“cases involvingequitabletolling”); see e.qg.Bridges 441 F.3d at 211Youngblood925 F.3d at

9591°

reemphasized the rationales of theae Merckdecision two years earlidd. at 618. Ultimately,
the court decided that “[n]one of the purposethefl933 Act [would] be served by barring [those]
claims” and denied the motion to dismiplaintiffs’ securities fraud claimisl.

15 Defendants argue that the@eme Court has referred gamerican Pipetolling as a
species of “equitable tolling’ral cites to three examples: {M9ung v. United StateS35 U.S. 43,
49 (2002); (2)rwin v. Dep't of Veterans Affaird98 U.S. 89, 96 (1990); and @yeyhound Corp.

v. Mt. Hood Stages, Inc437 U.S. 322, 338 n* (1978) (Burger, J. concurring).

However, in bothYoungandGreyhoundthe Court merely cites tmerican Pipdor the
general principle that aderal court has the authority to toll atstte of limitations on the basis of
equitable consideration¥.oung 535 U.S. at 49 (citing tBmerican Pip&s background section,
among those in other cases, for the proposition“fijiais hornbook law ttat limitations periods
are “customarily subject tequitable tolling™”); Greyhound437 U.S. at 338 n.* (citing generally
to American Pipeamong other cases, for the proposition tftfte authority of a federal court,
sitting as a chancellor, to tallstatute of limitations on equitalgeounds is a well-established part
of our jurisprudence.”).

While the Court irfrwin did cite toAmerican Pipdor the proposition that it has “allowed
equitable tolling in situations where the claiméaas actively pursued his judicial remedies by
filing a defective pleading during eéhstatutory period,” it did so idicta and in passing, in a
situation wherein the distinction between legad equitable tolling was not at issi&ee id.
Moreover, the Court’s commentlirwin precedes the Court’'s more recent statemeatoarican
Pipe that some federal courts characteAreerican Pipéolling as legal because it is based upon
the dictates in Rule 2%ee Credit Suiss&32 S.Ct. at 1419 n.6.
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Having reviewed the applicable case law, | adopt the reasonilng@phand the majority
of courts that have analyzed this issur find that becaus&merican Pipgolling is a doctrine
derived from the Court’'s interpretation of R of the Federal Rules of Civil Procedure,
American Pipeolling is a form of leghtolling. As described idoseph

Equitable tolling is appropriate where, for example, the claimant has filed a

defective pleading during the statutoryripd, or where the plaintiff has been

induced or tricked by his adversary's misconduct into allowing the filing deadline

to pass. In contrast, the toljrithe plaintiff] claims is tk legal tolling that occurs

any time an action is commenceattaclass certification is pending.

Joseph223 F.3d at 1166—67 (citations omitted)tlea than an equitable doctrifenerican Pipe
tolling is more appropriately enacterized as a legaterpretation of Rul23. Again, to quote the
Tenth Circuit:

Tolling the limitations period for class members while class certification is pending

serves the purposes of Rule 23 of thddfal Rules of Civil Procedure governing

class actions. Rule 23 encourages judicial economy by eliminating the need for

potential class members to file individaddims. If all class members were required

to file claims in order to insure the litations period would beolled, the point of

Rule 23 would be defeated.

Id. at 1167.

Further, as noted above, tBapreme Court named such taljian “interpretation” of the
statutorily enacted Rul23, interpreted as such order to preserve the Rule’s purpoSee28
U.S.C. 8§ 2072; ED.R.CIv. P. 23;American Pipe414 U.S. at 555-56. The Tenth Circuifoseph
recognized it as such in applyiAgnerican Pipeolling for a putative class member of a securities
class action who filed independbmafter a failed motion for elss certification. 223 F.3d at 1157—
58.

For all of these reasons, | find thanerican Pipéolling is legal in nature.
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2. American Pipe tolling, as a legal doctrine, applies to the statutes of
repose here

In the alternative, Defendants argue that, evAmiérican Pipdolling were legal in nature,
under the Rules Enabling Act (“REA”), such tolli cannot be used toridlge what Defendants
describe as their substantive rights to be fremfthreat of litigation undehe statutes of repose
at issue.

“In the Rules Enabling Act, Congress autked this Court to promulgate rules of
procedure subject to its revietat with the limitation that tha@srules ‘shall noabridge, enlarge
or modify any substantive right.3hady Grove Orthopedic Assocs., P.A. v. Allstate In$.556.
U.S. 393, 406-07 (2010) (quoting RBS.C. § 2072(b)). The SuprenCourt has long held that

this limitation means that the Rule mustlly regulate prockire,—the judicial

process for enforcing rights and dutiesagnized by substantivaw and for justly
administering remedy and redress for diaregor infraction of them. The test is

not whether the rule affecsslitigant's substdive rights; most procedural rules do.

What matters is what the rule itself regtigis: If it governs only the manner and the

means by which the litigants' rights are eoéat, it is valid; if it alters the rules of

decision by which the court will adjicate [those] rights, it is not.
Id. (internal citations and quotation marks omitted).

The courts that have concluded tiamerican Pipetolling is legal, not equitable, have
found that such tolling appbeo statutes of reposeee, e.gJoseph223 F. 3d at 1166—6Bright,
603 F.3d at 127%Arivella, 623 F. Supp. 2d at 176—14i;re Merck & Co., Ing.2012 WL 6840532,
at *516

Defendants again rely updmdymag in which the Second Circuit held that the “extension

[of American Pipe&olling] to the statute of repose Bection 13 would be barred by the Rules

Enabling Act” because “the statute of repose in Section 13 creates a substantive right,

16 See alssupranote 12 (collecting cases).
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extinguishing claims after a three-year period. R#ing a plaintiff to file a complaint or intervene
after the repose period set foith Section 13 of the Secuet8 Act has run would therefore
necessarily enlarge or modifysubstantive right and vaie the Rules Enabling Act”Indymag
721 F.3d at 109.

However, this Court declines to apply thec6nd Circuit’'s analysis to the circumstances
here. Courts regularly applydal tolling, and in particulaAmerican Pipgolling, to statutes of
reposeSee Albanp634 F.3d at 534 (“[T]he majority ééderal courts . . . hold thAmerican Pipe
tolling is legal tolling and apms to statutes of repose.”nhdeed, the predominant factor for
distinguishing between legal and equitable tollilogtrines lies in whether the tolling in question
may be applied to statutes of repoSee id.Thus, having determined that tAenerican Pipe
tolling doctrine is legal, not equitable, it follovilsat such tolling would generally apply to the
statutes of repose at issue.

Moreover, the doctrine as applied here wionerely govern “the manner and the means
by which the litigants’ rights are enforced”; it does not seek to “alter[] the rules of decision by
which the court will adjudicate those rightShady Grove559 U.S. at 407see, e.g.In re BP
p.l.c. Sec. Litig. No. 4:13-CV-1393, 2014 WL 4923749, & (S.D. Tex. Sept. 30, 2014)

(“Viewing the filing of a class action as a ‘prefifjhof all unnamed class members’ claims means

17 The statute of repose in Sextil3 of the Securities Act, séat in relevant part, thafifh no
eventshall any such action be brought to enfortalality created underextion 77k or 771(a)(1)

of this title more than three years after the security was bona fide offered to the public, or under
section 77I(a)(2) of this title more than threanrgeafter the sale.” 15 U.S.C. 8§ 77m (emphasis
added). That language differs slightly frahe statutes of repose at issue h8ee28 U.S.C. §
1658(b)(2) (“[A] private right of action that inlwes a claim of frauddeceit, manipulation, or
contrivance in contraveion of a regulatory requirement conaigrg the securities laws. . .may be
brought not later than . . . (2) 5 years after suiokation.”); 15 U.S.C§ 78t-1(b)(4) (“No action

may be brought under this section more than 5 yetasthe date of the lastansaction that is the
subject of the violation.”).
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that the concern identifieby the Second Circuit imdyMac—that applyingAmerican Pipéolling
somehow abridges a defendant's substantive righé tioee from suit aftea specific period of
time—is illusory. So long as the defendant has fair notice of the type and number of claims that
could be asserted against it, which should be required\rizgrican Pipetolling in the first
instance, then there is no umfaurprise when a class memilassumes responsibility for its own
individual claim . . . .”);Prudential Ins. Cq.14 F. Supp. 3d at 618 (“Nomé the purposes of the
[Securities Act of] 1933 . . . will be servéy barring these claims; Defendants cannot contend
that they were not on notice of them. The filingaoflass action suit was sufficient to preserve
these claims.”). Here, Defendants were on notieg (h) a securities class action had been filed
against them since 2008; (2) ttlass was certified on September 25, 2012; and (3) that Plaintiffs
timely opted out of the clagsn March 1, 2013, following thannouncement of a class action
settlement, to preserve their individual claims. Efane, that Plaintiffs wald proceed to exercise
their right to file their individukclaims a few months later shoubérdly come as a surprise to
Defendants, or prejudice their rigioteventually be free from suit.

Defendants further rely onghrhird Circuit decision ihieberman v. Cambridge Partners,
L.L.C, 432 F.3d 482 (3d Cir. 2005), to argue that toltimgse statutes of repose would constitute
an extension of those statutegrtby creating new causes of actioat modify substantive rights.
In Lieberman the Third Circuit held that 28 U.S.@.1658(b), which extended the limitations
period of Sarbanes Oxley prieasecurities fraud claims, did ntevive[] previously expired
securities fraud claims,” because (1) “ther@masclear evidence that Congress intended Section
804 to revive previously expiraedaims” and (2) at issue were aiins extinguished by a statute of
repose,” allowing such claims to proceed once the statutes had run “would therefore affect

substantive rights by creating neauses of action.” 432 F.3d at 491-92.
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However, theLiebermandecision is distinguishableom the case at bar. lneberman
the Third Circuit confronted the retroactigpplication of an extendestatute of repose enacted
after the previously applicabtepose period had already r@ee Liebermam32 F.3d at 490-91.
Atissue here, however, is thdlitag of a statute of repose thad remained unchanged throughout
the relevant time frame and that had not bed¢imgxished prior to the ggiested tolling period.
While the Third Circuit acknowledgetiat substantive ghts are tied up in atutes of reposesge
Lieberman 432 F.3d at 492, those rights are neitf@idged nor modied by applyingAmerican
Pipetolling here, because no new casi®f action would be creatbyg the mere application of the

tolling doctrine*®

Therefore, | find thamerican Pipdolling applies in this case. As stawgprag the statute
of repose in 28 U.S.C. § 1658(b)(@hich applies to Plaintiffs’ &tion 10(b) and 20(a) securities
fraud claims, begins to run on the date of the datbe last alleged misrepresentation. Here, the
last alleged misrepresentations at issue tvere made by Schering on November 19, 2007, and
by Merck on January 30, 2008. @pl. 11 287-89; North Sound @¢l. dated Jan. 13, 2014, No.

03:14-cv-242 (FLW) (DEA), 11 317-18. Meanwhile, statute of repose it U.S.C. 78t-1(b)(4),

18 Both parties argue that policy and equibnsiderations favor #ir interpretation oAmerican
Pipeand its application to the stadstof repose at issue here. Defants argue that “[r]ather than
proceeding in tandem with the Vytorin Classtidns that were before Judge Cavanaugh from
2008 to 2013—when documents were produced, witness deposed, and trial preparations were
completed—~Plaintiffs now seek to bring four newvsaits that assert virtually identical claims
before this Court. Aside from being ldlgaforeclosed by the [REA], interpretingmerican Pipe

to sanction this sort of conduct wduleither be equitableor efficient.” Defs.’ Br. at 28. Plaintiffs,
however, argue that “accepting Defendants’ position would impair the efficient operation of Rule
23 and the judicial system,” because doing so “@@akult in significant numbers of protective
lawsuits following the filing ofevery class action, and would egfively eviscer@ the entire
purpose of Rule 23.” Pl.’s Opp. Bat 31-32. For theeasons discussaufra in note 19, the Court
finds Plaintiffs’ arguments to be more persuasive.
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which applies to Plaintiffs’ Section 20(a) insideading claims, begins tan on the date of the
“last transaction that is the subject of the vialati and here, the last afjed insider trade occurred
on May 1, 2007. Compl. 353-55. Howevbenth statutes were tollepursuant to Rule 23, as
interpreted byAmerican Pipeby the filings of the Schering Class Action, on January 18, 2008,
and the Merck Class Action, on May 5, 2008, for tispeetive plaintiffs; bdt class actions were
filed less than a yeartaf the statutes begantion. The statutes remaid tolled until Plaintiffs

opted out of both class actions, on March 1, 281Blaintiffs filed the present actions on

19 The Court notes that Judge Cavanaugh diccedify the class until September 25, 2012, more
than (1) five years after the datkthe latest alleged insider traaied (2) four years and ten months
after the date of the latest allegmisrepresentation made by SchertbgeSchering Class Action,

No. 2:08-cv-00397 at *1; Merck Class Action, No. 2:08-cv-00397 at *1. Further, following the
certification, the district court did not approthee proposed class notice form until December 28,
2012, more than five years after the date ofalest alleged misrepresentation made by Schering.
Finally, Plaintiffs were given the opportunityapt out of the class uhtarch 1, 2013, more than
five years after both of the latest alleged misrepnéations and the last alleged insider trade. If
the Court accepted Defendants’ argument, (1) Pifsninsider trading claims would have been
extinguished before the district court ruled tie class certification ntion, (2) the Schering
Plaintiffs’ securities fraud claims would have been extinguisassl than two maths after the
class action was certified, and (B Merck Plaintiffs’ securitiefaud claims would have been
extinguished less than a montheafthe Court approved the propos#ass notice. Such a result
would appear to run counter tcetlictates and purpose of Rule 3&e Realmontd 69 F.3d at
1284 (noting that withoutAmerican Pipetolling, Rule 23’s opt-ot provisions “would be
irrelevant” because the “limitatiorgeriod for absent class members would, more often than not,
have expired, making the right to pursandividual claims meaninglesslin re Merck * Co., Inc.
2012 WL 6840532, at *3American Pipeserves “the purpose ofdtopt-out provision of Rule
23(c)92), [because] without tolling, the right pursue individual claims might be rendered
meaningless.”)cf. Eisen v. Carlisle and Jacquelidl7 U.S. 156, 176 (1974) (holding that
individual notice to identifiald class members is “an unambiguous requirement of Rule 23"
because “each class member who can be identifredgh reasonable effort must be notified that
he may request exclusion fraime action and therelyserve his opportunitp press his claim
separately or that he may remain in the class and perhaps participate in the management of the
action.”).

Further, Defendants’ positionahPlaintiffs couldand should have opted back into the class
action upon the Secon@ircuit’'s decision inindyma¢ notwithstanding the expiration of the
statutes of repose, makes little sei@=Defs.’ Br. at 27. Firstindymacis a non-binding Second
Circuit opinion which should not nessarily dictate the lmavior of parties outside that circuit.
Second, once Plaintiffs opted out of the clasacind, according to Defenus, the statutes of
repose had already run, it is diffilt to understand how Plaintiffs could have a viable claim, as
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November 14, 2013, and January 14, 2014, again lesaithear after the statutes began to run
once more. Accordingly, neitherastite of repose had yet run &haintiffs’ claims; therefore,
Plaintiffs’ claims may not be dismissed the basis that they are time-barred.

C. Plaintiffs’ common-law fraud claim is adequately pled.

Finally, Defendants argue that PlaintiffS’ common-law fraud claims must also be
dismissed. Specifically, Defendants contend thatinBffs failed to adequately plead actual
reliance on the alleged misrepresentations madleebefendants, an essential element to a fraud
claim, thus necessitating dissaal under Rule 12(b)(6) of thed&zal Rules of Civil Proceduré.

Federal fraud claims face heightened pleading requirements under Fed. R. Civ.$eé(b).
Frederico v. Home Depp507 F.3d 188, 200 (3d Cir. 2007) (“Theingent pleading restrictions
of Rule 9(b) . . . apply to such a [fraud] claim.”).Aredericq the Third Circuit articulated the
heightened pleading stdard under Rule 9(b):

Pursuant to Rule 9(b), aguhtiff alleging fraud must state the circumstances of the

alleged fraud with sufficient particularity to place the defendant on notice of the

“precise misconduct with which [it is] charged.” To satisfy this standard, the

plaintiff must plead or allege the datitme and place of the alleged fraud or

otherwise inject precision or someasure of substantiation into a fraaliggation.
Id. at 200 (internal citations omitted)) re Supreme Specialties, Inc. Sec. Litd38 F.3d 256,

276—77 (3d Cir. 2006) (advising thairsuant to Rule 9(b), at aminum, a plaintiff must support

his/her allegations of fraudith all the essential factual tleground that would accompany “the

class members or individual claimants, under Defetgd#ogic that the situtes of repose cannot
be tolled for any reasoeeDefs.’ Br. at 1 (The “total’ ad ‘unqualified bar’ ®ok effect on May

1, 2012 for Plaintiff's insider tradg claims, and no later than January 3[0], 2013 for Plaintiffs’
misrepresentation claims.”).

2Defendants initially contend that if this Codismisses the Securities Exchange Act claims, the
court would no longer have origingirisdiction over the action)lawing the Court to decline to
exercise jurisdiction over the remaining stie-fraud claims pursuant to 28 U.S.C. § 1367.
However, given that Plaintiffs’ federal question claims survive on this motion, the Court need only
decide if Plaintiffs’ common-law &ud claims are adequately pled.
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first paragraph of any newspaper story'—tlgtthe ‘who what, when, where and how’ of the
events at issue” (citations omit)@. Moreover, a complaint must do more than assert generalized
facts, it must allege fagispecific to the plaintifiRolo v. City Investig Co. Liquidating Trustl55

F.3d 644, 658-59 (3d Cir. 1998) (where the complaiteddo allege “what actually happened to
either” of the plaintiffs, the complaint did not plead “fraud with the specificity required
by Rule 9(b)”). This type of heightened plaaglirequirement is in accord with Ninth Circuit
precedentSee Kearn$67 F.3d at 1124 (“Averments of fraud must be accompanied by ‘the who,
what, when, where, and how’ of the miscondtiarged.” (citations and quotations omitted)).

After reviewing the applicable standardse t@ourt finds that Platiffs have alleged
sufficient facts relating to actual reliance on mmBesentations by the Defendants to survive a
Rule 12(b)(6) motion to dismiss, even unttee heightened Rul(b) standard.

The only element of a New Jersey common-feaud claim that Defendants contend is
insufficient relates to actual reliance.dJprevail on a common|-]law fraud claim under New
Jersey law, a plaintiff must alle¢feat he or she ‘actually receivaddconsideredhe misstatement
or omission . . . before he she completed the transactiokVeske v. Samsung Elecs., Am., Inc.
42 F. Supp. 3d 599, 607—-08.N.J. 2014) (quotingaufman v. i-Stat Corp165 N.J. 94, 108 (N.J.
2000)). In other words, Plaintiffs must allethpat, but for the omissioof the ENHANCE results
from the alleged misrepresentations they recearetconsidered, they would not have made the
securities transactions that they diee id.

All four of the complaints are repletaith factual and specific allegations of
misrepresentations made by Defendants regarding the Vytorin Seeggenerally, e.gCompl.

As to reliance, Plaintiffs firsassert that they are entitleddgresumption of reliance, “because

the claims asserted herein against Defendantpradicated in part upomaterial omissions of
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fact that Defendants Haa duty to discloseE.g., Compl. {1 325-28 (citingffiliated Ute Citizens
of Utah v. U.S.406 U.S. 128 (1972)). Second, PlaintiiBege direct reliance as follows:
“Plaintiffs and/or their investent manager acting on their b#hactually, reasonably, and/or
justifiably relied upon Defendants’ misleading statements by (1) reading Schering’s SEC filings,
including without limitation, annuaéports filed on Form 10-K and guerly reports filed on Form
10-Q; (2) reading analyst reports regarding $adge (3) reading newspapers and other media
accounts regarding Schering; (4)dising to, or readig the transcripts of, earnings conference
calls, and other investor presentations bye®ing management. In reliance on Defendants’
misleading statements and/or omissions, Plaintfiichased Schering securities after each of the
misleading statements alleged [in the Compladoting the Relevant Ped, as reflected in the
trade data attached” to the Compl&hE.g., Compl. 11 329-30.

Defendants contend that it is not egbuhat “Plaintiffs claim to havgenerallyread Merck
or Schering’s ‘media account, advertisememsestor presentationsneé SEC filings.” Defs.’
Reply Br. at 14 (quoting Pl.’s OpPBr. at 36). Rather, according efendants, Plaintiffs must
more specifically allege that thégictually read and relied upon tepecificdocuments claimed
to have been misleading. Nor does the claim thaih#ffs purchased securities ‘after each of the
misleading statements’ show that anyghase was made, in whole or in péecause othose

statements.” Defs.” Reply Br. at 14-15 (quot@gmpl. 1Y 455-56). However, the Court finds it

21 The foregoing assertions of reliance were mayi®laintiffs as general statements preceding
their stated causes of action. Hwsg further statements of refice are made in each cause of
action. In Count Four, the commonmvéraud claim asserted in the Colaipt, Plaintiffs assert that
they “actually and justiibly relied on Defendants’ misrepresations and/or omesions to their
detriment when Plaintiffs purchased Scherimgusities. Plaintiffs wuld not have acquired
Schering securities, nor would Plaintiffs have péid prices that they paid for such securities—
which were inflated by Defendants’ miscontdtad they known the truth about the matters
alleged herein.” Compl. 1 363-64.
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sufficient for the purposes of thisotion that Plaintiffs have alledehat they read and relied upon
Defendants’ misrepresentatiomg reading Defendants’ media acmts, advertisements, investor
presentations, and SEC filingsathcontained those misrepreseiatas, and that they purchased
Defendants’ securities in relianapon Defendants’ misleading statemese, e.g.Prudential
Ins. Co, 14 F. Supp. 3d at 610 (rejectitige defendants’ argument that the plaintiffs’ complaint
“does not specifically state that [the p]laintiffs adty read the specific statements they allege to
be fraudulent misrepresentations” in supporthair common-law fraud claim because such an
argument “is unpersuasive and could succeed only by elevating form over substance”).

Accordingly, Plaintiffs’ common-laviraud claims survive dismissal.

IV. Conclusion

The tolling doctrine established American Pipas legal tolling and applies to the statutes
of repose here. Further, the common-law frawnetlsets out sufficient allegations of actual
reliance to survive a 12(b)(6) motion to dismiss: the reasons given@e, Defendants’ Motions

to Dismiss is DENIED.

Dated: August 26, 2015 /s THonorable Freda L. Wolfson
United States District Judge
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