ESTATE OF DANIEL SANTIAGO RODRIGUEZ et al v. JANE DOES 1-10 et al Doc. 11

*NOT FOR PUBLICATION*

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ESTATE OF DANIEL SANTIAGO
RODRIGUEZ et al.

Plaintiffs,
Case No. 13-774BLW)
V.
OPINION
5 POINTS TIRE & AUTO REPAIRet al.

Defendan.

WOLFSON, United States District Judge:

Plaintiffs, Estate of Daniel Santiago Rodriguez, by and througladhisinistrator Jose A.
Mendez, Jensen Daxel Santiago Jimeaemninor,and Joshuan Daniel Santiago Jimenez, by and
through s guardianad litem Carmen Jimenez Veldeollectively,“Plaintiffs’) moveto remand
the instant matter to Superior Court of N@darsey Defendant Campbell Hausfeld/Scott Fetzer
Company (“Defendant” or “Campbell Hausfeld"pppose®laintiffs motion on the basis than
additional nondiversepartyin this case-Defendant 5 Points Tire & Auto Repair (“5 Points”)
wasfraudulently joined. In that connectiocBampbell Hausfel@rgues that when the citizenship
of 5 Pointsis disregarded, complete diversity exists and this Court may properlyiseesrbject
matterjurisdiction over the Complaint. For the reasons that followCinrtfinds that Plaintiffs’
joinder of 5 Points isiot fraudulent,and thus diversity of citizenship does not exist, requiring

remand of Plaintiffs’Compgaint.

! Campbell Hausfeld contends that it was improperly named in the pleadings gsb&llam
Hausfeld, Co.”
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BACKGROUND

Plaintiffs’ Complaint sets forth the following facts and allegatiori3ecedent Daniel
Santiago Rodrigue¢’'Rodriguez”)was a New Jersegitizen who wasformerly employed ly 5
Points a New Jersey company located in Camden, New JeGeypl., |1 2, 5 Def. Notice of
Removal, 1 9 During anddr related to the scope of Rodriguez’s employment, heseasusly
injured bya*“grinding air machine™also referred to a& “grinding air tool and cutting wheel”—
which ultimately resulted in Rodriguez’s dea®ompl., 15; Def. Notice of Removal, § 1Based
on thisaccidenton October 25, 201 R laintiffs brought the instant action in thep@uor Court
of New Jersey, Law Division, Middlesex County, alleging survival and wromigfath claims, as
well as claims sounding in product design defect, lack of adequate warning, and neglijlenc
particular Plaintiffs alleged thaCampbell Hausld and another named Defendant, Arrow, a/k/a
Smith & Arrow (hereinafter “Arrow”), “did design, assemble, manufacture, sa@bply, repair,
service, alter and/or distribute” the grinding machine or its parts that causadueat injury
and death. Compl{{ 34.

Campbell Haugldtimely removed the Complaint on December 20, 2013, on the basis that
diversity exists between Plaintiffs, all of whom are New Jerssidents, and both Campbell
Hausfeld and Arrow. Def. Notice of Removal, 8. With respect to 5 Points, (@eeth Hausfedl
acknowledged that the entity “is a sole proprietorship with a principal place of &sisine[in]
New Jersey,” but nevertheless contended that 5 Point’s citizenship should bardestefipr
diversity jurisdiction purposes because it had been fraudulently joihgdat § 9. Shortly

thereafter, Plaintifféiled the instant motion for remand, arguing that 5 Points is properly jethed

2 Campbell Hausfeld also claimed that, based on a reasonable reading of Plaintiffs
Complaint, the amount in controversy exceeds $75,000.
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thus complete diversity is lacking among the partiaad, for that reason, this Coaxtcordingly
lacks subject matter jurisdiction over the action.
LEGAL STANDARD

The removability of a legal matter is determined from the plaintiff's pleadings at the time
of removal. See Am. Fire & Cas. Co. v. Fing41 U.S. 6, 141951). It is well established that a
defendant may remove a civil action filed in state court to federal court ifttee wsoould have
had original jurisdiction to hear the matter in the first instar2®@.U.S.C. § 1441(b)Boyer v.
Snapen Tools Corp.913 F.2d 108, 111 (3dir. 1990). The removing defendant bears the burden
of establishing jurisdiction and compliance with all pertinent procedural esgents.ld. Once
the case has been removed, however, the court may nonetheless remand it to statdheourt
removal vas procedurally defective or subject matter jurisdiction is lackd8gJ.S.C. § 1447(c).
Removal statutes are to be strictly construed against removal, and all deuotda resolved in
favor of remand.Shamrock Oil and Gas Corp. v. She&$3 U.S.100, 104 (1941)Brown v.
Francis 75 F.3d 860, 865 (3d Cir. 1996).
DISCUSSION

Plaintiffs move to remand their Complaint to state court, arguing that 5 Points is a New
Jersey citizen, like Plaintiffs, and thus complete diversity does not existexpired under 28
U.S.C. 813322 In opposing Plainti#’ motion to remand, and as indicated in their initial removal
papers, Campbell Hausfeld contends that 5 Points is fraudulently joined asndatefin this
action, andhatwhen 5 Pointscitizenshipis disregarded for diversity purposes, complete diversity
exists and this Court has subject matter jurisdiction over the Complaint. Spkgci@eanpbell

Hausfeld argues that the claims in Plaintiffs’ Complaint asserted againsgjiRas employer, 5

Plaintiffs do not contest that, absent 5 Points as a party, complete diversityexistl
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Points,do not fall within the intentional wrong exceptionNew Jersey’s Workers’ Compensation
Act, N.J.S.A. 34:15-1 to -127, (the “Workers’ Compensafioti) and thus are barred.

“In a suit with named defendants who are not of diverse citizenshighepiaintiff, the
diverse defendant may still remove the action if it can establishihatandiverse defendants
were fraudulently’ named or joined solely to defeat diversity jurisdictionin re Briscog 448
F.3d 201, 216 (3d Cir. 2006). In that connection, joinder is fraudulent if “there is no reasonable
basis in fact or colorable ground supporting the claim against the joined deferflagis’v. State
Farm Fire & Cas. Cq.770 F.2d 26, 32 (3d CiL985) Once it has been determined that a party
was fraudulently joinedin this sense, the court can “disregard, for jurisdictional purposes, the
citizenship of certain nondiverse defendants, assume jurisdiction over a cases disnis
nondiverse defendants, and thereby retain jurisdiction.ré Briscog 448 F.3dat 216 (nternal
guotation marks omittgd

In evaluatingwhetherjoinder was fraudulenthe districtcourt must assume as true all
factual allegations of the omplaint, at the time the complaint was fileBatoff v. State Farm Ins.
Co, 977 F.2d 848, 8552 (3d Cir. 1992). Theourt “also mustesolve any uncertainties as to the

current state of controlling substantive law in favor of the plaihtif. at 852. Thus, “nless the

4 Plaintiffs did not file a reply brief to Campbell Hausfeddoppositionputinstead fied a
letter indicating that Plaintiffs intended to rely on the reasoning in an unpubbgir@dn from
this district. Seeln re Paulsboro Derailment CaseSiv. No. 13-5583RBK/KMW), 2014 WL
197818 (D.N.J. Jan. 13, 2014). That case is inapposite to Campbell Haugfielibn to remand,
as then re Paulsboracase concerrthe doctrine of fraudulemhigoinder, not fraudulent joinder.
These are distinct concepts, and the doctrifeaatiulentmisjoinder has no application to that of
fraudulent joinder.See ida *3 n.2 (‘Fraudulent misjoinder (also called procedural misjoinder)
should not be confused with the widely accepted doctrine of fraudulent joindefraudulent
joinder typically occurs when alaintiff inserts a party withno real connection with the
controversyinto the compintsolelyto defeat federal jurisdiction.. . Fraudulent misjoinder, on
the other hand, involves claims which may be valid, but are not properly joined under the
permissive joinder rules.” (Citations and Internal quotation marks omitted.)).
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claims against noediverse defendastanbe deemedwholly insubstantial and frivolousjoinder
cannotbe considered frauduleht.In re Briscoe 448 F.3d a218. Neverthelessit is not the
Court’s role to pass on the merits of a claim in deciding a motion to rense®oyer v. Snap

On Tools Corp.913 F.2d at 112 And, although acourt may properly pierce the pleadings in
certain circumstances,“must not step ‘from the threshold jurisdictional issue into a decision on
the merits.” In re Briscoe 448F.3d at 219.

Accordingly, | begin with the &gations in the Complaint regarding Plaintiffs’ claims
against 5 PointsThe gravamen of Plaintiffs’ claims is that Rodriguez was severely injyrad b
allegedly defective grinding air machine that he was operating in the schijzeenfiployment by
5 Pants. SeeCompl., First Count at 1&. In that connection, Plaintiffs allege Counts Two
through Fivethat all Defendantare liable undetort theories of negligencéd., Second Count at
1 2, Third Count at 4, and defective desidn,Fourth Count atff2-4, Fifth Count at §1-5. In
the Sixth Count, Plaintiffallege inter alia, that 5 Pointgi) “failed to install, maintain, and use
protective devices and safeguafdsits employees, to protect against recognized hazaadsl
(i) “rendered ineffecte those protective devices or safeguards originally installed or provided for
the aforesaid [machihé Id., Sixth Count at § 5(b(c). Furthermore, Plaintdfallegethat these
failures weré'intentional actson the part of 5 Pointsld., Sixth Countat 6

Campbell Hausfeldrguesthat based on these allegatiofdaintiffs’ claims agaist 5
Points, brought on behalf of Rodriguez as a former emplof/éePoints, are barreand thus
joinder is fraudulent. | disagree. The Workers’ Compensation Act provides in relesant pa

If an injury or death is compensable under this article, a person shall not be liable

to anyone at common law or otherwise on account of such injury or death for any

act or omission occurring while such person was in the same employ as the person
injured or killed,except for intentional wrong.



N.J.S.A. 8§ 34:18 (emphasis addedjee alsd orres v. Lucca’s Bakeyyl87F. Supp. 2d 507, 511
(D.N.J. 2007) (“[O]nly claims based on an employer’s alleged ‘intentional wraagempted
from the workers compensation bar established by N.J.S.A. 8-84)13n order for Plaintiffs to
avoid this bar, they must show that Si®® conduct “was sufficiently flagrant as to constitute an
‘intentional wrong” Oquendo v. Bettcher Indus., In839 F. Supp. 357, 360 (D.N.J. 1986]d,
118 F.3d 1577 (3d Cir. 1997).

Here, the Complaint contains allegations that 5 Points acted intentionally to harm
Rodriguez specificallyby intentionallyfailing to use and/oremoving safetyequipmentor the
machinethat allegedly caused Plaintdfinjuries and resultant deatlsuch allegtions, if proven
true, could result in Plaintiffs imposiniability on 5 Points, notwithstanding the Workers
Compensation Act. See e.g, Calderon v. Machinenfabriek Bollegraaf Appingedam B85 N.J.
Suwper. 623, 63867, (App. Div. 1995)(suggestinghat the removal of safety equipment by an
employer mightonstitute an intentional wrongupporting imposintiability on employeioutside
of Workers Compensation Hacertif. denied 144 N.J. 1741996) Laidlow v. Harriton Mach.
Co., Inc, 170 N.J. 602, 6224 (2002) éxplainthatan employéis removal of a safety guard could
result in liability for employes injury where there as substantial certainty thajury would
occur andhedangerous condition wasutside the purview of the conditions the Legislature could
have intendedo immunize under the Workér€ompensation bay. | recognize that Plaintif
facea difficult, uphill battle in successfully proving that 5 Points acted intentian&igMillison

v. E.l. du Pont de Nemours & Cd.01 N.J. 161, 179 (1985Nevertheless| cannotsay at this

5 In that connection, although not pled, | note that Plaintiffs argue inlhef in support of
their motion that the Occupational &lth and Safety AdministratioH@QSHA") fined 5 Points in
comection with theaccidentleading the Rodriguézdeah, for failing to furnish a place of
employment free from recognized hazards.
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juncture, on the facts plethat Plaintif§’ claims against 5 Pointse “wholly insubstantial and
frivolous,” and thus I cannot find that 5 Points has been fraudulently joiSeédln re Briscoe
448 F.3d aR18. Thus, because | cannot disreg&rBoints citizenship and it is undisputed that
5 Points and Plaintiffs are New Jersey citizes@mnplete diversitydoes notexist between the
parties Accordingly, Campbell Hausfeld ha®t carried its burden of esblishing this Court’s
subject matter jurisdiction over the Complaint, and Plaintiffs’ motion to remamdrised®

CONCLUSION

For the reasons stated aboR&intiffs’ motion to emand is grantedndmatter is
remanded to the Superior Court of New JerseigdMsexCounty.

An appropriate order will follow.

Date: Julyl0, 2014 /sl Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.

6 | note that, if after proceedings in state court, Plaintdfaimsof intentional actdy 5

Points are dismisse@ampbell Hausfeld would then be able to seek removal of the Complaint.
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