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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

WHITE WINSTON SELECTASSET FUNDS,
LLC,

Plaintiff,
Civil Action No. 1G-£82b
V.
OPINION
INTERCLOUD SYSTEMS, INC.

Defendant

WOL FSON, United States District Judge:

This matter comes before the Court upon a Complaint filed by Plaintiff Whistiv
Select Asset Funds, LLEWWSAF" or “Plaintiff’) seeking damages against Defendant
InterCloud Systems, Inc. (“InterClouddr “Defencant”) for allegedly breaching contractual
obligationsbetween the two partiaglated toa financingarrangement In particular, Plaintiff
asserts claims oftl) breach of contract; (2) breach tbke implied duty of good faith and fair
dealing; ad (3) promissory estoppelDefendant moves to dismiss the Complantsuant to
Federal Rule of Civil Procedure (12)(b)(6) for failure to state a claim uporhwiief can be
granted. In thategard, Defendant argues taintiff's claims fail becawsthere is ndinding,
enforceable agreement between the partiest thefollowing reasonsPefendant’s Motion to

Dismiss is granted.



BACK GROUND?

In or about May 2013, WWSAF and InterCloud entered into negotiations regarding a
proposed secured financifiipe “Financing”), whereby WWSAF would invest up to five million
dollars inIinterCloud to be advanced towards redemption of outstanding shares of InterCloud’s
preferred stock and general working capitédeeComplaint at 11 -B. On July 24, 2013,
InterCloud agreed to and acceptetiTerm Sheétprepared by WWSAF outlining the principal
terms of the proposed secured financiftg.at 1. Under the Term Sheet, InterCloud was to issue
WWSAF a senior secured convertible debenture (the “Debenture”) wetimeof one year in the
amount of five million dollarsld. at § 9.

In that connection, the particulprovisionsof the Term Sheet relevant to the presetiba
are as followsFirst,following the proposed offer and sale of InterCloud’s common stock pursuant
to a Registration Statement onrfoS-1 (the “Offering”), WWSAF would have the right to convert
the Debenture into shares of InterCloud’s common stoclpegraium price;n the event that the
Offering did not close, WWSAF woultill have theight to convert the Debenture into shares of
InterCloud’s common stock &iked price. Id. at § 13. Second, as a condition precedent to the
Financing, WWSAF was required to enter into an ereditor agreementwith MidMarket

Capital Partners, LLC (“Milarket”). Id. at § 20? Third, the Term Sheet included Germination

! In reviewing his motion to dismiss,attual allegtions are taken from Plaintiff's
Complaint, and thosexhibits attached to th€omplaint,including the Term Sheet discussed
herein, and are assumed to be.tr@ension Benefit Guar. Corp. v. White Consol. Inde@8 F.2d
1192, 1196 (3d Cirl993)(noting that on motion to dismiss, court may consider undisputedly
authentic documents that relate to the claims in the complaint)

2 At the time the Term Sheet was draftéédWWSAF had already entered into discussions with
MidMarket and had obtained MidMarket’'s agreement in principal to the terms of ¢éneraditor
agreement prior to InterCloud’s acceptance of the Term Sheeeidt I 21. InterCloud was aware
of the negotiations between WWSAF and MidMarket, and InterCloud had also obtained
MidMarket's agreement in principal to the terms of the intercreditor agre@gmmento executing

the Term Sheetld. at 1 22-23.



Daté€' that stipulated that the contemplated agreement between the parties “shall ternanate up
the earlier of the following: (a) a date which is thirty days (30) afterr@ed] stall have
provided [WWSAF] by written notice that it does not wish to proceed with the Firggranirgb)
November 15, 2013.Term Sheet{ 22;Complaint,§] 24. The Term Sheet further provided that
all obligations of the parties would be deemed null and as of the Termination Datwiith the
exceptia of Sections 17(d), 18, and 1Berm Sheetf 22;Complaint,y] 24. Fourth, and in relation
to the Termination Datehe Term Sheet contained a bragkfee provision in Paragraph 17(d),
which requiredinterCloudto pay WWSAF “if, within 45 days of the Termination Date, WWSAF
was prepared to close the Financing under substantially the same terms anohsoasiget forth
[in the Term Sheet], but InterCloud failed to close with WWSAF becauseClotel arranged
financing through another sourceComplaint,y 25. In that event, InterCloud was required to pay
WWSAF a brealup fee as follows:

(i) if [InterCloud] closes the Offering within such 45 day period, then Giterd

shall pay WWSAF the sum of ... $100,000.00; or (ii) if [InterCloud] casith

any other lender, investor, or other party (separate from a closing undeflthe S

Registration) within such 45 days, then [InterCloud] shall pay [WWSAF] . . .

$500,000.00. In the event both (i) and (ii) of thegeding sentence applies,

[InterCloud] shall pay a Brealdp Fee of $500,000. The Brebdlp Fee shall be

immediately due and payable by InterCloud to WWSAF.
Term Sheetit § 17(d). Additionally, Paragrapt8 (the “ReimbursemenProvision”) and 19 of
the Term Sheet, whicdsosurvived the Termination Date, obligdtaeterCloud to fully reimburse
WWSAF for“any and all legal or other expensexurred by WWSAF in connection with the
proposed Financing, agell as expenseincurred in the collection of amounts due to WWSAF
pursuant to the Term Sheet if the proposed Financing did not close. Comflaat2.

Following the execution of the Term Sheat all relevant timesncluding through the

Termination DateWWSAF was willing and prepared to close the Financing under substantially



the same terms and conditiasset forth in the Term Shedéd. at 11 33, 35. Indeedyroughout

the simmer andall of 2013, WWSAF diligently prepared to close the Financing by working in
good faith with InterCloud, andeither InterCloud nor WWSAF ever served written notice that
either party did not wish to proceed with the Financilig.at 34, 36.

On or about November 5, 2013, InterCloud closed the Offetimgpering WWSAF's
rights under the Term Sheetd. a f 13, 37. However, in September, 2013, and without
WWSAF’s knowledge, InterCloud entered into an agreement with PNC Bank, N.KNCY),
which provided InterCloud with a revolving credit facility in a principal amount of up to
$10,000,000.00 (the “PNCaEility”). Id. at  38. The PNC Facility, which is secured by
substantially all of InterCloud’s assets and the assets of InterCloud’'&liaubs, made it
unnecessary for InterCloud to close the Financing with WWSWFat 9 3%40. In a parallel
agreementinterCloud entered into an amendment to its loan agreement with MidMatkettvi
informing WWSAF, through which InterCloud obtained MidMarket's consent to grant PNC a
senior security interest in InterCloud’s assei@. at § 41. InterCloud’s amendment of its loan
agreement with MidMarket precluded WWSAF from entering into the intercrediteement
with Midmarket on the terms in the Term Shdet.at { 42. Subsequently, on or about December
13, 2013, InterCloud completed the sale of convertible debentures withiffivertyays of the
Termination Date without any involvement by WWSAF.Id. at 1 4546. In other words,
InterCloud’s greement witiPNC and the sale of debentures negated the contemplated Financing
with WWSAF. Id. at 147.

Because WWSAF was prepared to go through with the FinanbilgSAF demanded,
via letter dated November 15, 20X&m InterCloud a breakip fee in the amount of $100,000

pursuant to the Term Sheet as a result of the closing @iftaang on November 5, 2013, and an



additionalbreakup fee in the amount of $500,088 a result ointerCloud’s consummation of the
PNC Facility, the grant to PNC of a senior security interest in IntadXassets, and the sale of
its debentures.ld. at fl 48-50 In responsginterCloud,by letter datedNovember 24, 2013,
refused to papnybreakup fee. Id. at § 51. Thereafter, WWSAF filddis action in December,
2013, asserting claims for breach of contract, breach of the duty of good faitiratehfing, and
promissory estoppel. InterCloud subsequently filed the instant motion to diemisslure to
state a claim upon which relief can be granted.
. STANDARD OF REVIEW

When reviewing anotionto dismisson the pleadings, courts “accept all factual alieges
as true, construe the complaint in the light most favorable to the plaintiff, amchohetevhether,
under any reasonable reading of the complaint, the plaintiff may be entitideetd rPhillips v.
County of Alleghenyp15 F.3d 224, 233 (3d Ci2008)(citation and quotations omitted)n Bell
Atlantic Corp. v. Twomb)p50 U.S. 544 (2007), the Supreme Court clarified the 12(b)(6) standard.
The factual allegations set forth in a complaint “must be enough to raise anighét above the
speculative level.” Id. at 555. As the Third Circuit s stated, “[tlhe Supreme CogrTwombly
formulation of the pleading standard can be summed up thus: ‘statinfa]. claim requires a
complaint with enough factual matter (taken as true) to sugpestequired elementThis ‘does
not impose a probability requirement at the pleading stage,’ but instead ‘siatiglyor enough
facts to raise a reasonable expectation that discovery will reveal evideribe mecessary
element.” Phillips, 515 F.3d at 234quotingTwombly 127 U.S. ab56); see alsaCovington v.
Int’l Assn of Approved Basketball Official10 F.3d 114, 118d Cir.2013)(“[A] claimant does

not have to ‘set out in detail the facts upon which he bases his clainT.he pleadingtandard



‘is not akin to a ‘probability requirement,” . . . to survivenationto dismiss a complaint merely
has to state a ‘plausible claim for relief.” (Citations omitted.)).

In affirming thatTwomblys standards apply to athotionsto dismiss the Supreme Court
explained several principles:irst, “the tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusiodshcroft v. Igbal556 U.S. 662,
663(2009). Second, “only a complaintathstates a plausible claim for relief survivasationto
dismiss” Id. Therefore, “a court considering raotion to dismisscan choose to begin by
identifying pleadings that, because they are no more than conclusions, are nat entitie
assumptiorof truth.” Id. at679. Ultimately, “a complaint must dmore than allege the plainti§’
entitlement to relief.A complaint has to ‘show’ such an entitlement with its factsdwler v. U
PMC Shadysidés78 F.3d 203, 211 (3d Ci2009). However, “a disct court ruling on anotion
to dismissmay not consider matters extraneous to the pleadingalthough a] limited exception
exists for documents that are integral to or explicitly relied upon in the complaivitPenn
Allegheny Health Sys., Ine. U PMC 627 F.3d 85, 97 n.6 (3d Ci2010)cert. denied132 S.Ct.
98 (2011)citation and internal quotation marks omitted)

1. DISCUSSION

WWSAF’'s Complaint raiseseveralclaims arising from InterCloud’s actions following
the execution of the Termh8et. In Count I, WWSAF brings a breach of contraa@intlagainst
InterCloud, asserting thahe Term Sheet constitutes a binding enforceable agreetmant
InterCloud breachedlId. at § 52-68. Within that claim, WWSAF first asserts that the brepk
fee, as set forth in Paragraph 17(d) of the Term Sheet, survived the Terminatas Raalid
and enforceable obligationid. at Y 5455. WWSAF claims that because of InterCloud’s

agreement with PNC and the sale of itisedebentures, InterCloud failéd close the Financing



with WWSAF. Id at {1 5658. As a result, WWSAF claims that InterCloud was and is required
to pay WWSAF the $500,000 breap fee which InterCloud has failed and refused tq despite
WWSAF's demandsld. at 6061. Second, W\SAF claims that InterCloud failed teimburse
WWSAF for expenses, pursuantRaragraph 18 of the Term She#t. at] 6263. Specifically,
WWSAF contendgthat it inarred approximately $33,000 in expenses, and that InterClasd
breached its obligation to reimburse WWSAF for those expendeat {1 6568.

Under Count II, WWSAF avers that InterCloudisoliable for breaching the implied duty
of good faith and fair dealingld. at 1 6973. In particular, WWSAF claims that “InterCloud
owed WWSAF an implied duty of good faith and fair dealing separate from InterCloud’s
obligations under the express terms of the Term Sheet,” and that the parttesofailese the
Financing as a result of InterCloud’s failure to deal with WWSAF in gool. fédtat § 7673.

Lastly, in Count Il WWSAF brings a promissory estoppel claim, alleging that InterCloud
promised to reimburse WWSAF’s expenses and costs pursuant to Paragraph 18 of BleeE¢rm
and that WWSAF reasonably relied upihis promise. Id. at 1 7578. WWSAFarguesthat
InterCloud understood that this promise, and others made in the Term Sheet, “would induce
WWSAF to devote time and resources, and take steps and incur significant costsdd pitite
the Financing with the expectation that the Financing would close and that WW&A& be
reimbursed its expenseésld. at § 76. Accordingly, WWSAF claims that it has suffdosdesas
a result of InterCloud’s failure and refusal to close the Financing with Wi\&@that InterCloud
must eimburse WWSAF for the expenses incurred in connection with preparing for theiRona
Id. at 1 7830.

InterCloud moves to dismisdl of WWSAF's claims pursuant to Federal Rule of Civil

Procedure (12)(b)(6) for failure to state a claim upon whetiefrcould be granteds follows (1)



WWSAF’s breach of contract claim must be dismissed because the Term Sheet-lsradmgn
and unenforceable agreement; (2) WWSAF's claim for breach of the impligaebdgood faith
and fair dealing must be dismissad duplicative of the breach of contract claim; and (3)
WWSAF’s claim for promissory estoppel must be dismissed as duplicative of éaehbof
contract claim.|l address each of these arguments in turn.
A. Breach of Contract Claim

“To state a claim ifiederal court for breach of contract under New York fangomplaint
need only allege (1) the existence of an agreement, (2) adequate performance dfdbelpon
the plaintiff, (3) breach of contract by the defendant, and (4) damagessco Corp. v. Segui
91 F.3d 337, 348 (2d Cir. 1996). “[T]he words employed in the agreement musebetgpu
plain meaning, and the agreement must be construed to accord a meaning and purposé to each o
its parts.” EQT Infrastructure Ltd. v. Smitl861 F. Supp. 2d 220, 226 (S.D.N.Y. 2012) (quoting
Siebel v. McGrady566 N.Y.S.2d 736, 738 (3d Dep’t 1991internal quotation marks omitted)
Becausehe partiesgree that they did nekecuteany finalagreementor the Financing, the issue
is whether the Term Sheconstitutea binding preliminary agreement.

“Parties to proposed commercial transactions often enter into prelimineagnagnts,
which may provide for the execution of more formal agreemerasijustrite Sys., Inc. v. GAB
Bus. Serv., In¢c145 F.3d 543, 547 (2d Cir. 1998). “When they do so and the parties fail to execute
a more formal agreement, the issue arises as to whether the preliminaryesmgnseabinding
contract or an unenforceable agreement to agrele.Here, the partiedispute theenforceability

of the breakup fee andthe reimbursemenprovisionin the Term SheetPlaintiff assertghat the

3 The parties agreed that the Term Sheet would be governed by New Yor&daherm
Sheet, § 10.



Term Sheet was an enforceable preliminary agreement, Weflendantarguesthat the Term
Sheet was an unenforceable agreement to agree.

Under New York law, “[o]rdinarily, where the parties contemplate further négotsand
the execution of a formal instrument, a preliminary agreement does notat@ating contract.”
Adjustrite Sys., Incat 548. However, “in some circumstances .preliminary agreements can
create binding obligations.ld. “The extent of the obligations created desordthe preliminary
agreement in question, though, in general, ‘binding preliminary agreementgdadine of two
categories.” Brown v. Cara420 F.3d 148, 153 (2d Cir. 2005) (quotixdjustrite Sys., Inc145
F.3d at 548). The first type ofgdiminary agreement (“Type I"occurs when the parties have
reached complete agreement (including the agreement to be bound) on all the issiasdper
require negotiation.Teachers Ins. & Annuity Ass’n of Am. v. Tribune, 680 F. Supp. 491, 498
(S.D.N.Y. 1987). “Such an agreement is preliminary only in feionly in the sense that the
parties desire a more elaborate formalization of the agreémdnfdjustrite Sys., In¢145 F.3d
at 548. Therefore, a Type | preliminary agreement “binds both sidesitallfimate contractual
objective in recognition that, ‘despite the anticipation of further formalittesontract has been
reached.” Adjudrite Sys., Ing.145 F.3d at 548 (quotinfribune Co, 670 F. Supp. at 498%e
Brown 420 F.3d at 154 (“The hallmark of a Type | agreement is that the parties haaa: tagab
necessary elements of the contract and are, therefore, bound to thesudtijeative despite the
fact that a more formal or elaborate writing has yet to be produced.”). @Lamhly, “a party may
lawfully demand performance of the transaction even if no further steps reaveaken following
the making of the ‘preliminary’ agement.” Tribune Co, 670 F. Suppat 498;Adjustrite Sys.,

Inc., 145 F.3d at 548.



The second type of preliminary agreemestmetimes called a preliminary
commitment—recognized by New York courts (“Type I1I”) is “binding only to a certainrdegd
in that it “expresses mutual commitment to a contract on agreed major terms, whileziagogn
the existence of open terms that remain to be negotiatadjistrite Sys., Inc145 F.3d at 548;
Tribune Co, 670 F. Supp. at 498. Unlike Type | preliminary agnents, Type Il preliminary
commitmentonly obligate the parties “to negotiate the open issues in good faith in an attempt to
reach the alternate objective within the agreed frameworkibune Co, 670 F. Supp. at 498.
Thus, where a Type Il preliminagommitmentexists, a party may lawfully demand tltats
counterparty negotiate the open terms in good faith toward a final contract indoptiratagreed
terms.” Id. In sum, Type |l preliminarggreementslo not commit the parties to “their ultimate
contractual objective,” and merely require the parties to negotiate in golod Aaljustrite Sys.,
Inc., 145 F.3d at 548 ribune Co, 670 F. Suppat 498 (explaining thahe obligation to negotiate
in good faith “bar[s] a party from renouncing the deal, abandoning the negotiations, torgnsis
on conditions that do not conform to the preliminary agreement.”).

Here,the parties agrethat the Term Sheet was reoT ype | preliminary agreemesgePl.
Opp., 17;however Plaintiff arguesthat the Term Sheet was a Typeiteliminary commitment
that obligated the parties to negotiate in good faith. In that regard, Plaiotifénds that
Defendant failed to negotiate in good faith, and, as a result, that Defendequiied pay the
breakup fee and renburse Plaintiff for expenses incurred in preparation for the Finan8geg.
id. at 1#18. Plaintiff argues that while the ultimate goal of Financing was aaneaing provision,
the breakup fee provision in paragraph 17(d) of the Term Sheet was a binding obligation in the

preliminary agreementn that regardPlaintiff relies on the court’s opinion FCS Advisors, Inc.,

10



v. Fair Finance Cq. Civ. No. 076456, 2009 WL 1403869 (S.D.N.Y. May 19, 2008y the
proposition that contracts may include both binding and non-binding parts.

In general,New York courts look to five factors when considering whether a Type Il
preliminary agreement exists:

(1) whether the intent to be bound is revealed by the language of the

agreement; (2) the context of the negotiations; (3) the existence of open

terms; (4) partial performance; and (5) the necessity of putting the

agreement in final form, as indicated by the customary form of such

transactions.
Brown v. Cara420 F.3d at 157Tribune Co, 670 F. Supp. 49903; Arcadian Phosphates, Inc.
v. Arcadian Corp884 F.2d 69, 72 (2d Cir. 1989). Furthermore, in determining whether a Type Il
agreement exists, the intention of the parties as revealed by the language oéeheeagis of
primary importance.Adjustrite Sys., Inc145 F.3d at 5489; EQT Infrastructure Ltd. v. Smith
861 F. Supp. 2d 220, 229 (S.D.N.Y. 2012) (“The first factor, the intent to be bound as evidenced
by the language of a preliminary agreement, is the most impd&ytafithus, if the language of
the agreement is clear that the parties did not intend to be bound, the Court need lookni furthe
Singer v. Xipto In¢.852 F. Supp. 2d 416, 424 (S.D.N.Y. 2012) (quotiahen v. Lehman Bros.
Bank 273 F.Supp.2d 524, 528 (S.D.N.Y2003); see Beekian Inv. Partners, L.RCiv. No. 05
8746, 2006 WL 330323, at {5.D.N.Y. Feb. 14, 200§holding Type Il preliminary agreement
did not exist where memorandum of intent includshrexpression of intent not to be bound);
Network Enterprises, Inc. v. APB3ffshore Prod.427 F. Supp. 2d 463, 483 (S.D.N.Y. 2006)
(“The obligation to negotiate in good faith thakype Il preliminaryagreement would otherwise

impose upon a party may, of course, be negated by a sufficiently clear expredsioa fiaaties

are not bound to each other in any way until a formal written contract is executed By both.

11



In this case, a plain reading of the disclaimer language in the Term Sheet evidences a clear
intent not to be boundin fact, the parties explicitly stated thentention not to be bound by the
Term Sheet in the disclaimer provision:

This Term Sheet is intended for use only as the basis for continued discussion

between the company and the investor, and does not constitute a commitment letter,

an agreement to @ into a commitment letter, or an offer to enter into a

commitment letter and shall not be deemed to obligate the investor, its affiliates,

partners, or principals to close the financing under any terms or circu@stan
Term Sheetat 10. Additionallythe Term Sheeatpecificallycontemplates “continued discussions
between the company and investor,” and the parties recognized that th&Hieshserved as a
mere summary of “the principal terms opeoposedsecured financing.” Term Sheet, at 1, 10
(enphasis added)Finally, the Term Sheet in this case is clearly distinguishable from the letter of
intent inFCS Advisors In FCS Advisorsthe letter of intentéxpressly provide[d] that it [was]
not a legally binding contra@xceptfor sections 6 through 12FCS Advisors, In¢.2009 WL
1403869 at *Aemphasis added)Conversely, heraeither the reimbursement provision nor the
breakup fee contairexplicit language stating that those provisions were bindingtherwise
enforceable Accordingly, this Court finds that theerm Sheetis a wholevas not a Typell
preliminary commitmentand thus Plaintiff cannot obligate Defendanany of the provisions in
the Term Sheet, including the breaj fee provision.Cf. id.

Evenassumingirguendahatthe Term Sheetould be interpreted asTgpe Il preliminary
agreementthis would still not permit Plaintiff to impose the bragifee obligation on Defendant.
As explained above, the sole obligation that arises under a Type Il prelimm@ement is the
obligation between the partiBeferdant to negotiate in good faitidjustrite Sys., Inc145 F.3d

at 548(explaining that Type Il preliminary agreements do not commit the partigsultimate

contractual objective,” and merely require the partieadgotiate in good fai)h Thus, even

12



assuming thabefendantvas obligated, bufiled, to negotiate in good faitilaintiff's argument
thatthe penalty foDefendant’s breach of that obligation is found in the-bimaling Term Sheet
is not supported blaw or reasonSedd. Put differentlyPlaintiff cannot argue, as it does) the
one handhat the Term Sheet as a whole was-hmding—and, significantly, nowhere contained
any language regarding specific provisions being bindingt that Defendard’ failure to
negotiate in good faittriggeredthe breakup fee/reimbursement provisionBlaintiff’'s argument,
taken to its logical end, would eviscerate the difference between prelinimaliyng and non
binding agreements established under New York law, as it would allow a partytie dpenefit
of selectively enforcing aotherwise norbinding provisiorto the detriment of the other partin
sum,under theTerm SheetPlaintiff “only had to the right to demand that [Defendant] negotiate
the terms bthe [Financing] in good faith,” and diabt obligateDefendant t@any specific term or
provision, including the brealfp feeandreimbursement provisionSeeBear Stearns Inv. Prod.,
Inc. v. Hitachi Auto. Prod. (USA), Ine¢l01 B.R. 598, 628 (S.D.N.Y. 2009%ccordingly,because
there is no enforceable agreement in this dalsentiff’'s breach of contract claim is dismissed.
B. Duty of Good Faith and Fair Dealing

In Count II, Plaintiff brings a claim for breach of the implied duty of good faitt &r
dealing, arguing thddefendanbwed Plaintiff duties separate and independent from those under
the breach of contract claim, and that Plaintiff violated those dufiest, Plaintiffclaims that the
breakup fee expressly provided thBefendantwould be liable toPlaintiff for entering into
another financing arrangement within 45 days ofTteemination Dateand thatDefendantdid
enter into such agreements wHiliaintiff was performing its due diligence. SecdRjintiff cites
several actsfaDefendanthat were allegedly mada bad faith, includindpefendant’dailure to

disclose toPlaintiff the intended sale of its debentureSefendant’sfailure to disclose its

13



negotiatiors with MidMarket, and other acts defendantallegedly undertakem secrecy and
intentionally withheldrom Plaintiff.

In responseDefendantairgues thaPlaintiff's cause of action for breach of the implied duty
of good faith and fair dealing mube dismissed because the Term Sheet was not a binding
contract, andefendant’salleged conduct is not separate frBhaintiff's breachof contract claim.
Defendantissertshat New York law “does not recognize a separate cause of action for breach of
the implied covenant of good faith and fair dealing when a breach of contract claiochupase
the same facts, is also pledDef. Br., 16. In sumDefendantargues thaPlaintiff's claim for
breach of the implied duty of good faith and fair dealing is duplicative of thetbrdacontract
claim, and, as a result, must bhemdissed.

“There is implicit in all contracts . . . an implied covenant of fair dealing and gabd fa
Van Walkenburgh, Nooger & Neville, Inc. v. Hayden Publ’'g, G0.N.Y.3d 34, 45 (1972)See
Dalton v. Educ. Testing Sen87 N.Y.2d 384, 389 (1995)‘Integral to a finding of a breach of
the implied covenant is a parsyaction that directly violates an obligation that may be presumed
to have been intended by the partieBl/A-COM Sec. Corp. v. Gale$904 F.2d 134, 13@d Cir.
1990). Thus,aclaimant’sbreach of the implied covenant of good faith and fair dealisigh must
arise out ofan agreement between the parti8ge Bank of N.Y. v. Sass@86 F.Supp. 349, 354
(S.D.N.Y. 1992) (“[T]he implied covenant of goodtfaand fair dealing is limited to performance
under a contract and does not encompass future dealings or negotiations betwediestig par
Broder v. Cablevision Sys. Coyptl8 F.3d 187, 1999 (2d Cir. 2005) (“The implied covenant
can only impose anhbtigation consistent with other mutually agreed upon terms in the coritract

(Citations omitted). Accordingly, the implied covenant “does not ‘add .to the contract a

14



substantive provision not included by the partieBtoder, 418 F.3d at 199 (qtiag Green v.
Quantum Chem. Corp832 F. Supp. 728, 732 (S.D.N.Y. 1993).

| have alreadyound that the Term Sheet is not a binding preliminary agreement, and thus
Plaintiff's implied covenant clairfails for lack of avalid and binding contract from which such a
duty would arise FCOF UB Securities vMorEquity, Inc., 663 F. Supp. 2824, 23132 (S.D.N.Y.
20) (applying New York law)see alsdBeekman Inv. Partners, L.P. v. Alene Candles, Qig.
No. 05 Civ. 8746, 2006 WL 330323, at *7 (S.D.N.Y. Feb. 14, 2006 rause of action for breach
of an implied duty of good faith and fair dealing [is] properly dismissed for lack of a valid and
binding contract from which such a duty would arisé&inericanEuropean Art Assocs., Inc. v.
Trend GalleriesInc., 227 A.D.2d 170641 N.Y.S.2d 835, 836 (1st Ded996. Accordingly,
Plaintiff's claim for breach of the implied covenant of good faith and fair dealing ciaim

dismissed'

4 Moreover, Plaintifs implied covenant claim must be dismissaen if arguendo the
Term Sheetonstitutes a binding agreememew York law “does not recognize a separate cause
of action for breach of the implied covenant of good faith and fair dealing when a breactratt
claim, based upon treame facts, is also pledHarris v. Provident Life and Accident Ins. Co.
310 F.3d 73, 81 (2d Cir. 2002}t is clear from the Complaithat Plaintiff's claimfor breach of

the implied covenant of good faith and fair dealsmfased on the same predicate facts underlying
Plaintiff's breach of contract claimAlthoughPlaintiff contendghat Defendant owed Plaintiff an
implied duty separate and independent of Defendant’s obligations undeertimeSheet, this
aspect of Plaintifs claim is pla@ in a conclusory fashion, with no additional facts to substantiate
it. Accordingly, even assuming that the Term Sheestitutes dindingpreliminaryagreement-
which, for the reasons aboviind that it does net-| would nevertheless dismiss Plairsfclaim

for breach of the implied duty of good faith as beiluplicative of its contract claimSeeln re
Houbigart, Inc. v. ACB Mercantile, Inc914 F.Supp. 964, 989 (S.D.N.YL.995) explainingthat
claim for breach of the implied covenant “will be dismissed as redundant whererttiect
allegedly violating the implied covenant is also pinedicate for a claim for breach of covenant of
an express provision of the underlying contract”).

15



C. Promissory Estoppel

In Count I, Plaintiff brings a clainfior promissory estogg. In that connection, Plaintiff
argues that Defendant made a clear and definite promise to reimbursdfPtaittie expenses
incurred in preparation for the FinancirfgurthermorePlaintiff alleges that Defendant understood
that this promise would “induce WWSAF to devote time and resources, and take stepsuand i
significant costs to proceed with thenancingwith the expectation that the Financing would close
and WWSAF would be reimbursed for its expenseSdmplaintat § 76. Plaintiff claimshat
Defendantneither closed the Financing nor reimbursed Plaintiff, and, as a resultjfPrest
suffereddamages. Inresponse, Defendant arguesvsd Plaintiff may be able to plead a claim
for promissory estoppel in the altative, here, Plaintiff's claim must be denied because the
underlying basis for the claim is dependent on the Term Sheet. In that regBmagdd@ht argues
that Plaintiff has failed to allege any duties independent of the Term Sheet, and, therefore,
Plaintiff's promissory estom claim must be dismissed as redundant of the breach of contract
claim.

“A cause of action for promissory estoppel under New York law requires theifblen
prove three elements: 1) a clear and unambiguous promise; 2) reasonable and foretiaeable
on that promise; and 3) injury to the relying party as a result of the reliakegg v. Grossman
202 F.3d 611, 615 (2d Cir. 2008geReadco, Inc. v. Marine Midland Bartl F.3d 295, 301 (2d
Cir.1996). “Because it is a quasontractual claim, dwever, promissory estoppel generally
applies only in the absence of a valid and enforceable contracivdon v. Yun606 F. Supp. 2d

344, 368 (S.D.N.Y. 2009). In this cavayingdetermined that the Term Sheéghot a valid and

5 For this reason, Defendasitontention that Plaintiff promissory estoppel claim must be
dismissed a'uplicative” of the breach of contract claim is misplaced.

16



enforceableontract, the issue is whether Plaintiff has adequatetithe elements for promissory
estoppel.

Review of the Complaint reveals that Plaintiff's promissory estoppel claim must be
dismissed. PlaintifE claim is based solebn the provisions set forth withthe Term SheetAs
noted abovehe disclaimetanguageat the end of the Term Shebtarly evinceghat all promises
and provisions within the Term Sheet were contingent uposighi@g of a future contractThus,
Plaintiff could notreasonablyely on the Term Sheet as ‘amambiguous promisen support of
apromissory estoppel claimSee, e.g.Reprosystem, B.V. v. SCM Corp27 F.2d 257, 265 (2d
Cir. 1984) (dismissing promissory estoppkim for lack of a clear and unambiguous promise
where “[tlhe negotiations of the parties as reflected in the draft agreemaagsiinclear that the
obligations of both SCM and Muller were contingent upon execution . . . of the formal contract
documents’); R.G. Group, Inc. v. Horn & Hardart Cp751 F.2d 69, 79 (2d Cir. 1984) (holding
that becausthe parties negotiations made it clear that any promise or agre&rasmonditional
uponthe signing of written contract, there was never a clearmamobiguous promiselirutico
S.A.de C.V,, Itex, Inc. v. Bankers Trust,@83 F.Supp. 288, 299 (S.D.N.Y. 1993 laintiff does
not allege any duties on Defendant tlaae independent of the Term Sheet, and thus, as pled,
Plairtiff fails to state a claim fopromissory estoppel claim. Accordingly, Count Il of the
Compilaintis dismissed.

CONCLUSION

For the foregoing reasons, the Codgtermineghat Plaintiff fails to state a claim upon

which relief can be granted all Counts of the Complaint. The Cothierefore grants Defendant’s

motion to dismiss.
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Dated August 19, 2014 /s/ Freda L. Wolfson
Hon. Freda L. Wolfson
United $ates District Judge
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