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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

WHITE WINSTON SELECTASSET
FUNDS,LLC,
Civil Action No. 13-7825BRM-DEA
Plaintiff,

V.
INTERCLOUD SYSTEM,INC.,

OPINION
Defendant.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtare: (1) DefendantntercloudSystems]nc.’s (“Defendant”) Motion for
SummaryJudgment(ECF Nos. 38-39; Plaintiff White Winston Select Asset Funds,LLC’s
(“Plaintiff”) Motion for SummaryJudgmen{ECF No. 42); and(3) Plaintiff’s Motion for Writ of
Attachmen{ECFNo. 45).All motionsareopposed.$eeECFNo0s.49, 55, 56.) Pursuatu Feceral
Rule of Civil Procedure 7®), the Courtheardoral argumenton Septembe6, 2017.(ECF No.
63.) For thereasonssetforth below, Plaintiff's Motion for SummaryJudgmen{(ECF No. 42) is
GRANTED and Defendant’sMotion for SummaryJudgmentECF Nos. 38-39)is DENIED.
Plaintiff's Motion for Writ of Attachments DENIED AS MOOT .

l. BACKGROUND
A. FactsRelating to Summary Judgment Motion

Defendant is a publicly traded corporation that, via its subsidiaries, provides
telecommunicationand cloud computingervices.(Pl.’s Resp.to Statemenbf Facts(ECF No.
56-1) 1 1.)Iit is a corporation organizeahdexistingunderthe laws of Delawarewith its principal

placeof businessn New Jersey(Def.’s Resp.to Statemenbf Facts(ECF No. 54) § 2.)Plaintiff
1
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is a firm engagedin debt and equity investing into private companyand smallcap public
companies(ECFNo. 56-1  10.)t is alimited liability companyorganizedandexistingunder the
laws of Utahwith its principalplaceof businesslsoin Utah.(ECFNo. 54 § 1.)

OnSeptembet 7, 2012MidMarketCapitalPartnersl.LC (“MidMarket”), executedaloan
and securityagreementvith Defendantproviding approximately$13 million in financing (the
“MidMarket Loan”). (ECF No. 56-1 { 3.)The MidMarket Loan prohibited Defendantfrom
incurringcertaintypesof additional debt unlegdidMarket approvedhem (Id. § 6.)Specifically,
the MidMarket Loan satesDefendantigreeshotto “create,incur,assumeguaranty, or otherwise
becomeor remaindirectly or indirectly liable on afixed or contingenbasis,with respecto any
[i] ndebtednessivith the exceptionof certaincategoriesdentifiedin the MidMarket Loan.(ECF
No. 41-3at 45.} With MidMarket's knowledge Defendantcontinuecto seekadditionalsources
of fundingfrom late 2012to early2014. ECFNo0.56-1 1 7.)

In the spring of 2013, Plaintiff enteredinto negotiationswith Defendantto provide
Defendantwith up to $5,000,000n securedinancing.(ECF No. 54 § 3.)Defendantsought the
proposedinancingin orderto redeemoutstandingshare of its preferredstock,aswell asfor
working capital. (Id. 1 5.) The principal termsand conditions of the proposédancing were
reducedo atermsheefthe“Term Sheet”)executedn July 24, 20131d. 1 6.)Thepartiesagreed
the Term Sheetwould be governedoy the laws of theStateof New York without regad to any
conflict of law principles. [d. T 7.)Underthe Term Sheetthe proposefinancingwasto takethe

form of a seniosecuredconvertible debenturghe“Debenture”) to beissuedby Defendanttthe

! The partiesagree DefendangrantedMidMarket a “perfected[l] ien of first priority ranking
(subjectonly to the PermittedEncumbrancesh andto all right, title andinterestof [Defendant]
in anyandall assetandall propertyof [Defendant],all whethernow owned ohereaftercreated,
arisingor acquiredandwhereverocated’in theMidMarket Loan (ECFNo. 54  12.)



time of closingwith a term of oneyear andin the original principalface amount of upto
$5,000,000.1¢l. T 8.)The Debenturavasto be securedasfollows:

a A UCC-1 (junior only to the existing oredit facility payable to MidMarket Capital)
security interest in all tangible and intangible property now owned by the Con.lpauy
or to be ncquired in the future including without limitation: accounts receivable
together with all instruments, notes, claims, choses in action and other types of
obligations arising therefrom, inventory, real property, machinery and cqulpmen?,
other tangible and intangible property, patents, trademarks, and all future credit
balances and reserves, goods, merchandise, other property in the possession of the
Company or any of its subsidiaries’ or affiliates” possession.

b. As a condition precedent to the Financing, the Investor shall have entered into a
intercreditor agreement (the “Intercreditor Agreement”) with MidMarket Capital on
terms and conditions acceptable to the Investor and Mid-Mark in their respective
discretion.

(TermSheetECFNo. 42-14) at6.) Thepartiesagreeenteringinto anintercreditoragreemenfthe
“Intercreditor Agreement”)with MidMarkert was a conditiorprecedento closing the proposed
financing pursuantto the Term Sheet.(ECF No. 54 { 13.)In light of this obligation, before
Defendanexecutedhe Term Sheet Plaintiff enterednto discussionsvith MidMarket regarding
the contemplatedntercreditor Agreementin June 2013.1¢. § 14.) Duringtheir conversation,
Plaintiff informedMidMarket it sought:(1) a secondariien on Defendant’'sassets(2) theright
to cure any monetarydefault on behalf of Defendant;and (3) the unilateralright to purchase
MidMarket’s position at par in the event of Defendant’s default.HCF No. 56-1 1 24-26.)
Defendantallegesthat during this discussiorMidMarket objeced to severaltermsproposedy
Plaintiff, andthe discussioterminatedwithout resolution of those disputeEQF No. 54 § 14.)
Defendantontendst wasnot presenfor those discussionsld))

The Term Sheetalsoincluded abreakup fee provision(the “Break-Up fee provision”) to
ensurePlaintiff would receivethe benefitof its bargainif it waspreparedo makethe proposed
financingavailableto Defendant, bubefendantclosedon financingwith another lendeinstead.

(Seeid. 11 17-20.) 1t is undisputedDefendantwas involved in discussionswith severalother



potentiallendersor investorsat the time the partieswere negotiatingthe Term Sheetand that
Plaintiff was awareof those discussionsld( T 19.) As executedthe BreakUp fee provision,

Sectionl7(d) of theTerm Sheet required:

Break-up Fee, If, within forty-five (45) days from the Termination Dalte (as defined
below), the Tnvestor is prepared to close the Financing under substantially the same
terms and conditions as set forth herein, but the Company fails to close with ]nyestor
due to the fact that the Company has arranged any financing through another source,
then the Company shall pay the Investor a break-up fee (the “Brealb_up Fee”) as
follows: (i) if the Company closes the Offering within such 45 day period, then the
Company shall pay the Investor the sum of One Hundred Thousand and Np."lﬂl)ths
Dollars ($100,000.00); or (ii) if the Company closes with any other len.de‘r, investor,
or other party (separate from a closing under the S-1 Registration) within such 45
days, then the Company shall pay the Investor Five Hundred Tblousand and
No/100ths Dotllars ($500,000). In the event both (i) and (if) of the preceding sentence
applies, the Company shall pay a Break-up Fee of $500,000. The Break-Up Fee shall
be immediately due and payable by the Company to Investor.

(ECFNo. 42-14at9.)

On August 6, 2013Plaintiff requestedo examinea term sheetrelatedto Defendant’s
proposedinancingwith PNC Bank,N.A. (“PNC Bank”), anotherlenderDefendantenterednto
discussionsvith regardinga potential revolvingreditagreement(ECFNo. 56-1 1 8, 30.After
receivingthe PNC Bank term sheet,Plaintiff “did not commenton it or otherwiseexpress. . .
[Defendant’s]proposedinancingwith PNC [Bank] . . .endangeredhe [Plaintiff’'s] Financing
and/orbreachedhe Term Sheet.”(Id. 1 32.)Plainiff allegest wasawareDefendant

wasinvolvedin discussionsvith severalotherpotentiallendersor
investorsat the time the partieswere negotiatingthe Term Sheet.
Thisawarenesanderscoretheneedfor abreakup feeprovisionin
theTermSheet[Plaintiff] did notcommentbn, or otherwisexpress
to [Defendantlthatthe proposeéinancingwith PNC [Bank] would

breachthe Term Sheetand thebreakup fee provisionwere self
evidert.

(Id.)
Notably, Sction18 of theTerm SheetalsoprovidesDefendant'shall berequiredto pay

all of [Plaintiff's] reasonableosts fees,andexpensegincluding, but notimited to all traveland



other expensesncurred by [Plaintiff] pursuantto the duediligence. . . paid or incurredin

conjunctionwith the consideratiorof the Financing.(ECFNo. 42-14at 9.) In addition,it states
Defendantagreedo payall legalfeesandexpensesor servicesprovidedin connectiorwith this
transactioror thecollectionof amounts du& Plaintiff pursuanto the Term Sheet.(ld.)

OnAugust 9, 2013plaintiff circulatedadraft of the closing agenda concerning pagties
proposedinancingto Defendant. ECFNo. 56-1 § 33.Plaintiff allegest conducted dudiligence
for the proposedinancingduring thesummerandfall of 2013,workedin goodfaith to closethe
proposedinancing,andpreparechecessargylocumentation-curring costsandexpense the
interim. (ECFNo. 54 11 33, 34, 46While Defendantoes not disputBlaintiff participatedn the
due diligence mcessit disputeghatPlaintiff completedts due diligenceandcompletedirafting
documentsn anticipationof the closing.I¢. 1 33.)

On SeptembeR0, 2013 Defendantlosedonthe revolvingcreditandsecurityagreement
with PNC Bank (the “PNC Agreement”) which provided Defendantwith a revolvingcredit
facility of upto $10,000,000.I¢. § 36.) Concurrentith Defendansigningthe PNC Agreement,
DefendanandMidMarketalsoamendedheMidMarket Loanto allow PNCBankto obtain a irst
priority securityinterestin Defendant’sassets(ld. 1 37.)PNCBanKs revolvingcreditfacility was
securedy substantiallyall of Defendant'sassetandtheasset®f Defendant’ssubsidiaries.Id.
38.) As aresult,on October11, 2013 Defendat informed Plaintiff, that, at best,it would “be
taking athird positionasto all collateralbehindMidMarket and PNC [Bank].” (Id. 1 39-40.)
Accordingly, Plaintiff arguesthe INC Agreementrenderedit impossiblefor the proposed
financingto closeunder thetermsandconditionssetforth in theTerm Sheetpecausét could not

enterednto thelntercreditorAgreementvith MidMarket (Id. §139-40.)



OnOctober7, 2013 Plaintiff circulatedanother “closing agendtetailingthestatusof the
variousitemsrequiredfor the proposetinancing” (ECFNo. 56-1 1 3%ndClosingAgendaEmail
ExchanggECFNo. 41-14) at2.) On October 13, 201&laintiff emailedDefendantattemptingo
collecton theBreakUp fee of the Term Sheet,but willing to negotiateon thetermssetforth in
the Term Sheet.(Pl. Email RegardingBreakUp Fee (ECF No. 41-19).) Specifically, the email
stated,’l tried to work-up somethinghataddressethe breakup feeto datein an equitableway
andcoversour managemertime andenergygeting thedealdonein light of whathastranspired
to date.”(Id.) However,in emailsexchangedaterthesameday, Plaintiff statel, “we arehappyto
continueto work onthematterif youlike. If youdon’twantto continuetheprocess| understand—
we have no plant enforcethebreakup fee giventhe situation.” Pl. Email (ECFNo. 41-20).)

Defendantdid not pay eBreakUp fee, butinsteadthe partiescontinuedto communicate
towardthe proposed financin@n Octoberl4, 2013Plainiff sentadraftinteraeditorAgreement
to MidMarketfor review. (ECFNo. 56-1 1 41.Plaintiff's draft Interaeditor Agreemenfprovided
for thesamerequirementasMidMarket andPlaintiff discussedn their earlierdiscussions(l) a
secondarylien on Defendant’sassets (2) the rightto cure any monetarydefault on behalf of
Defendant;and (3) the unilateralright to purchaseMidMarket’s positionat par in the eventof
Defendant’'sdefault. (Id. § 42.)MidMarket did not proposeany modificationsto the proposed

Intercredtor Agreementput onlystatedthatthe secongriority line calledfor in theIntercreditor
Agreementwas a complete “non-startet as a result of the PNC Agreement.(ld. 50 and
IntercreditorEmail (ECF No. 41-21)at 3.) Therefore MidMarket andPlaintiff could notcometo
termson the IntercreditoAgreement(ECFNo. 56-1 §147-50.)On November 15, 201Rlaintiff
wrote to Defendantdemandingt pay the $500,000 iBakUp fee. (ECF No. 54  43.)By letter

datedNovember 25, 201PDefendantefusedo paythe BreakUp fee.(Id. 1 44.)



Subsequentlyin DecembeR013,Defendantompletedhesaleof convertible debentures
in the principafaceof $11.625million with amaturitydateof June 13, 2015Id. 1 45.)

B. FactsRelating to Writ of Attachment

Defendanthasincurredlossesandcarriedsubstantiablebtfor years.(SeeECFNo. 45-1at
4-5andECFNo. 49 at 4.) Forinstance Defendant’s 201SECForm 10-K disclosedossedrom
operations of $2.&illion and$21.2million in indebtedness. (20Frm10-K (ECFNo. 50-2)at
19-20.) DefendantsForm 10-K for the year ending onDecember3l, 2016,demonstrates
Defendantincurredlossedrom operations of $18.&illion and$25.9million” in 2015and2016,
respectively(2016Form 10-K (ECFNo. 45-4)at 8.) The 2016Form 10-K alsostatedDefendant
believedits “cashbalances . .will not besufficientto fund outanticipatedevel of operationgor
atleastthenext12 months.” [d. at49.)

OnFebruary 28, 201 Defendanallegedts wholly owned subsidiarADEX Corporation
(“ADEX"), sold its “High Wire Networks” division for $4 million plus a workingcapital
adjustmen (SeeAssetPurchaseAgreement(ECF No. 45-6).) Defendant contendsDEX and
Defendantrreseparatentities.(SeeDecl. of Daniel Sullivan (ECFNo. 50)117-21.)ADEX was
foundedin 1993andallegedlyoperatedndependentlyrior to Defendantcquiringit in 2012. (d.
1 17.)ADEX’s managementeamis separatdrom that of Defendant(ld. § 18.)ADEX hasits
own employeesandoffices separat@andapartfrom those ofDefendant(ld.) ADEX hasits own
contractswith vendorsandcustomersto which Defendants not aparty.(ld. { 19.)ADEX hasits
own tax identification number,different than Defendant'stax identification number. [d. § 20.)
ADEX hasits own bankaacountat PNC Bank. (d. 1 21.)Defendantdoes not havdirectaccess
to this bankaccountandanytransferof fundsbetweemPADEX andDefendanimust beeffectuated

via aformal process(ld.)



Defendantusedthe proceeds of th&DEX saleto eliminate$3,625,000f their secured
convertible debt.Korm8-K (ECFNo. 45-5)at 3.) Theworking capitalis allegedlydueto bepaid
to ADEX in August2017,andwill constitute$900,000lessadjustment$or unrecordediabilities,
costsincurredatfter the closingdate,etc.(ECFNo. 45-5at 3.) Theadjustmentsincluding money
alreadycollectedby ADEX, allegedlyleavethe workingcapitalnow atlessthan$500,000(ECF
No. 50 1 5 n.1.Defendantallegesthe workingcapital adjustments likewise alreadydedicated
towardpayrollexpensesf ADEX, andfor reduction ofADEX andDefendant’semainingsenior
secureddebt.(Id. 1 25.)

Plaintiff has a different understandings to the sale. Plaintiff is under theimpression
Defendantsold ADEX, its subsidiaryto HWN, Inc., notthat ADEX sold High Wire Networks.
(ECFNo. 45-1at5.)

The AssetPurchasé\greementctuallystates:

THIS ASSET PURCHASE AGREEMENT . . . is dated of
February28, 2017,andis madeeffective as of Februaryl, 2017,
andis madeandenterednto by andamongHWN, INC., aDelaware
corporation (the “Purchaser”), ADEX Corp., a New York
corporation (*ADEX”), INTERCLOUD SYSTEMS, INC., a
Delawarecorporation (“InterCloud,andtogetherwith ADEX, the
“Seller”).
(ECFNo. 45-6.)

Defendanthas also allegedly acquiredadditional property(1l) an unsecuredoneyear
convertible promissory notim the aggregateorincipal amount of $2,000,000, plus a working
capital of $1,500,000(the “Mantra Agreement”); and (2) $1,400,000million in cashplus a
working capitaladjustmen({the“RedaptAgreement”)(ECFNo. 51 at 9.) Defendants allegedto

receivethe workingcapitaladjustment under tHeedaptAgreemenbnapproximatelyOctober 12,

2017,andtheMantraAgreemenbnNovember25, 2017(Pl.’s Letter(ECFNo. 61).)



C. Procedural History
Plaintiff filed its Complaint orDecembeR4, 2013 assertinglaimsof breachof contract,

breachof the duty ofgood faith and fair dealing,and promissoryestoppeland seeking(i) the
$500,000 BeakUp feeand(2) reimbursementf expenseandattorneysfees.(SeeCompl. ECF
No. 1).) On February21, 2014 Defendantmovedto dismissPlaintiff's Complaintfor failure to
stateaclaim. (Def.’s Mot. to Dismiss(ECFNo. 9).) On August 19, 2014, Judd¥olfson granted
Defendant’anotionto dismissin its entirety,finding theTerm Sheetevidenceda clearintent not
to be bound’andwas thus not a binding@greemenunderNew York Law. (Mot. to Dismiss
Opinion ECFNo. 14)at 12.)On August4, 2015, thel'hird Circuit reversedhe District Court’s
dismissalfinding

a plausiblereading of the breakup fee clause,which [Plaintiff]

allegedlytold [Defendant]‘was an essentiaprovision of theTerm

Sheet,”was to protect [Plaintiff] from the risk that [Defendant]

would securea more favorabledeal after [Plaintiff] had already

expendedesourcen theFinancing.Thus,given the languageof

theTermSheetwe declineto readthe TermSheetin amannetthat

“would operateto leave[a] provision of thecontract. . . without

forceandeffect.”
White Winston Select Asset Funds, LLC v. Intercloud Sys.6lt& F. App’x 157, 162 (3d Cir.
2015)(internal citations omittedAccordingly, the Third Circuit found it was premature to dismiss
the breach of contract clairfid. at 163.) As a result, Plaintiff's breach of contract and promissory
estoppel claims were reinstated and the matter was remanded for further piggegt) On
April 7, 2017, both partiefled Motionsfor Summary Judgment. (ECF Nos. 38, 83 42.)Both
motions are opposed. (ECF Nos. 55 and 6&.)September 8, 2017, the Court requested further
briefing on the summary judgment motions to be filed by September 12. As such, on Septembe

12, 2017, the parties filed briefs in support of their motions for summary judgmeftN&C 64

65.)



On April 21, 2017, Plainti also filed a Motion for Writof Attachment seeking tattach
one ofDeferdant’s Asset Purchase Agreementigtking capital adjustment(ECF No. 451.)
Defendant opposes the Motion for Writ of Attachment. (ECF No. 49.)

Il. LEGAL STANDARDS
A. Summary Judgment

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatoriesand admissions offile, togetherwith the affidavits,if any, showthatthereis no
genuineassueasto anymaterialfactandthatthe movingpartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c).A factualdisputels genuine onlyf thereis “a sufficientevidentiary
basisonwhich a reasonable jury coufahd for the non-moving party,andit is materialonly if it
hastheability to “affect the outcome of the suit under governiag.” Kaucherv. Cty. of Bucks
455 F.3d 418, 4283d Cir. 2006);seealso Andersor. Liberty Lobby,Inc., 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude a gramf summary
judgment. Anderson477U.S.at 248.“In considering anotionfor summaryjudgment,adistrict
courtmaynotmakecredibility determination®r engagen anyweighingof theevidencejnstead,
the non-movingarty’sevidencéis to bebelievedandall justifiableinferencesareto bedrawnin
his favor.” Marino v. Indus. Crating Cq.358 F.3d 241, 24{3d Cir. 2004) (quotingAnderson
477U.S.at 255));seealso Matsushit&lec. Indus. Cov. ZenithRadio Corp,.475U.S.574, 587,
(1986);Curleyv. Klem 298 F.3d 271, 276-773d Cir. 2002).

Thepartymovingfor summaryjudgmenthastheinitial burden of showing thieasisfor its
motion. CelotexCorp. v. Catrett, 477U.S. 317, 323 (1986):If the movingparty will bearthe
burden ofpersuasiorat trial, that party must supporits motion with credibleevidence. . .that

would entitleit to adirectedverdictif notcontrovertedattrial.” Id. at 331.0On the other handf

10



the burden opersuasiomttrial would be on the nonmovingarty, theparty movingfor summary
judgmentmay satisfy Rule 56’s burden of productiooy either (1) “submit[ting] affirmative
evidencehatnegatesn essentiablementof the nonmovingparty’s claim” or (2) demonstrating
“that the nonmovingparty’s evidenceis insufficient to estdlish an essentialelementof the
nonmovingparty’sclaim.” Id. Oncethe movantdequatelysupportgts motion pursuanto Rule
56(c), the burdershifts to the nonmovingparty to “go beyond thepleadingsand by her own
affidavits, or by the depositionsanswersto interrogatoriesand admissions orfile, designate
specificfactsshowingthatthereis a genuinassuefor trial.” 1d. at 324;seealsoMatsushita 475
U.S.at 586; Ridgewoodd. of Ed. v. Stokley 172 F.3d 238, 25@3d Cir. 1999).In decidingthe
meritsof aparty’smotionfor summaryudgment,thecourt’'srole is notto evaluatethe evidence
and decidethe truth of the matter, but to determinewhetherthereis a genuinassuefor trial.
Anderson477U.S.at249.Credibility determinationsirethe province othefactfinder.Big Apple
BMW,Inc.v.BMWofN. Am.,Inc., 974 F.2d 1358, 1363d Cir. 1992).

Therecanbe“no genuinessueasto anymaterialfact,” however jf apartyfails “to make
a showingsufficientto establishthe existenceof anelementessentiato thatparty’scaseandon
whichthatpartywill bearthe burderof proofattrial.” Celotex 477U.S.at322-23.[A] complete
failure of proofconcerninganessentiatlementof the nonmovingarty’scasenecessarilyenders
all otherfactsimmaterial.”ld. at 323; Katz v. AetnaCas. & Sur. Cq.972 F.2d 53, 5%3d Cir.

1992).
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B. Writ of Attachment

FederalRule ofCivil Procedure 64) provides:

[a]t thecommencemendf andthroughoutan action,everyremedy
is availablethat,underthelaw of thestatewherethe courif located,
providesfor seizinga person or propertg securesatisfactiorof the
potential judgmentBut a federal statuegovernsto the extentit

applies.

Pursuanto FederalRule ofCivil Procedure 64, federalcourt must apply thiaws of the
statein which it sits in determiningwhetheran attachmeniof propertyis appropriate Granny
Goose Foods. Bhd. of TeamstersLocal No. 70 415 U.S. 423, 436, n.10 (1974keealso
MarsellisWarnerCorp.v. Rabens51F. Supp. 2d 508, 53@.N.J.1999)(“Statelaw governsan
applicationfor awrit of attachment.”)seealsoMcQueeny. J.W.Fergussor& Sons,Inc., 527F.
Supp. 728, 731D.N.J. 1981)(“The federalrules of procedurespell out nodetailsfor the writ.
They merely provide that Statelaw is to be applied.”); Prozel & Steigman,Inc. v. Int'l Fruit
Distrib., 171F. Supp. 196, 19€D.N.J.1959)(statingthatattachmentemediesemovedrom state
courtaregovernedoy statelaw).

New JerseyCourt Rule 4:605(a) permitsa writ of attachmento be issuedbasedon a
finding that:

(1) thereis a probabilitythatfinal judgmentwill berenderedn favor

of the plaintiff; (2) thereare statutorygroundsfor issuanceof the

writ; and(3) thereis areal or personalpropertyof thedefendantt

a specific location within this State which is subject to the

attachment.
SeePreferredRealEstatelnvs, LLC v. LucentTechs.]nc., No. 07-05374, 2008VL 2414968 at
*1 (D.N.J.June 11, 2008citing Empresas Lourdes, S.A.KuppermanNo. 06-5014, 200WL
2814660at*3 (D.N.J.Sept.25, 2007)Attachmenis “an extraordinaryprocess. Corbitv. Corbit,

13 A. 178(N.J. 1888). Thus}jurisdiction to issueit must be showhby the party suing o[n]such

12



writ,” id., andthe“rulesregardingattachmentnust bestrictly construed, Wolfsonv. Bonellg 637
A.2d 173, 181N.J. Super Ct. App. Div. 1994).
1. DECISION
A. Summary Judgment
a. Breach of Contract

DefendantrguesPlaintiff failed to satisfymultiple conditionsprecedento triggeringthe
BreakUp fee provision,suchas (1) not executingthe IntercreditoAgreementwith MidMarket
and(2) notbeing“preparedo close”sinceit did notcompletets duediligenceprocess(ECFNo.
39at 17-23.)Regardinghelatterargument Defendant contends th@nguagan the Term Sheet
stating“the Investoris preparedo closethe Financing undesubstantiallythe sametermsand
conditionsassetforth herein’requiredPlaintiff to havecompletedts duediligencein orderto be
entitledto the BreakUp fee (Id. at 21-22.)Defendantfurther arguesit did notbreachthe Term
Sheetby failing to closethe proposedinancingdueto arrangingfinancingwith PNC Bank (ld.
at 23.) However,Defendantdoes not dispute tHBerm Sheetwasavalid contract.(SeeECF No.
39))

Plaintiff arguesit is entied to the BreakUp fee because(1) it was“preparedto close”
undersubstantiallythe sametermsand conditionssetforth in the Term Sheet;(2) Plaintiff either
satisfiedall conditiongprecedento theBreak Up feeprovision or those conditioqsecedat were
excusedecaus®efendanpreventedlaintiff from satisfyingthem;and(3) Defendanbreached
the Term Sheetby closingwith PNCBank (SeeECFNo. 42-2andECF No. 56). Specifically,as
to the “preparedto close” argument,Plaintiff arguesit was “preparedto close” the proposed
financingagreemenbecausgheterm“prepared”should bedefinedas“willing to do something”

andnotascompletingall duediligenceandfinalizing all closing document¢ECFNo. 56at 15.)

13



With respectto the conditions precedentargument,Plaintiff arguesthat by amendingthe
MidMarket Loan and granting PNC Bank a seniorsecurity interestin Defendant’'sassets,
Defendantrenderedt impossiblefor Plaintiff to comply with the Term Sheetby obtainingan
IntercreditorAgreementecauseectionl2(a)of thetermsheetstated’[tjhe Debentureshall be
securedasfollows . . .[a] UCC-1 (junior onlyto theexistingcreditfacility payableto MidMarket
Capital)securityinterestin all tangibleandintangible property nowwned by the Company . . .
" (ECF No. 42-14 at 6.) Lastly, Plaintiff arguesit is entitled to the BreakUp fee because
Defendant’sfinancing with PNC Bank was due to the fact that Defendantarrangedfinancing
through another sourae violation of theTerm Sheet (ECFNo. 42-2at22-23andECFNo. 56 at
26-27.)

The“essentiaklements’of abreachof contractclaim “are theexistenceof acontract,the
plaintiff’ s performancepursuanto the contract,the defendant breachof his orher contractual
obligations,and damagegesultingfrom the breach.> NecklesBuilders,Inc. v. Turner, 117
A.D.3d 923, 924 N.Y. App. Div. 2019; seeHahn v. OnBoard, LLCNo. 093639, 2011 WL
4737058, at *7 (D.N.J. Oct. 5, 201@)To provebreachof a contractunderNew York law, the
party assertingthe claim mustestablish:(1) the existenceof a contract;(2) performanceof the
contractby thepartyassertingabreachy3) failure to performby thepartyallegedlyin breachand
(4) resultingdamaged$rom thebreach’) (citationsomitted).

“[A] contractis to be construeih accordancevith the parties’intent, which is generally
discernedrom the four ornersof the documentself.” IDT Corp.v. TycoGrp., 918 N.E.2d 913,
916 (N.Y. 2009) @lterationin original) (quoting MHR Capital Partnerd_P v. Presstek|nc., 912
N.E.2d 43, 47 N.Y. 2009)). A court‘must” construe thecontract“to accorda meaningand

purposeo eachof its parts,”Graphic Scanning Corpu. Citibank,N.A, 116 A.D.2d 22, 25N.Y.

14



App. Div. 1986),and“should not adopaninterpretationivhich will operateto leavea provision
of acontractwithoutforceandeffect” Labav. Carey, 277 N.E.2d 641, 64AN(Y. 1971)(ellipsis
omitted).

“Ascertainingwhetherthelanguagef acontractis clearor ambiguouss a question oflaw
to bedecidedoy the court."Lucentev. Int’| Bus.Machines Corp.310 F.3d 243, 25@2d Cir. 2002)
(citationomitted).A contractis ambiguousf it is “capableof morethanonemeaningvhenviewed
objectively by a reasonablyintelligent personwho has examinedthe context of the entire
integratedagreement Sayersv. Rochesteifel. Corp. Supplementdligmt. PensionPlan, 7 F.3d
1091, 1095(2d Cir. 1993) (citation omitted). No ambiguity exists, however,“when contract
languagehas a definite and precisemeaning,unattendedy dangerof misconception . . and
concerningvhichthereis noreasonabléasisfor adifferenceof opinion.”1d. (citationomitted).

Whereacontractis unambiguous, the Coumayinterpretits meaningasamatterof law.
PhotopaintTechs.LLC v. Smartlens Corp.335 F.3d 152, 16(®d Cir. 2003).New York courts
interpret contracts“so as to give effect to the intention of the parties as expressedin the
unequivocalanguagemployed.Breedv. Ins.Co. ofN. Am, 385 N.E.2d 1280, 128RI(Y. 1978).
A court should notinterpret a contractin a mannerthat would be “absurd, commercially
unreasonable, arontraryto the reasonablexpectationf the parties.”In re Lipper Holdings,
LLC, 1 AD.3d 170 171 (.Y. App. Div. 2003) (citations omitted). A contract should be
interpretedo give meaningo all of its terms.See Mionis/. Bank JuliusBaer & Co., 301A.D.2d
104, 109 (N.Y. App. Div. 2002)Courtsareobligedto interpreta contracsoasto give meaning
to all of its terms.The reasonis clear. Sincea contractis a voluntary undertakingt should be

interpretedo give effectto theparties'reasonablexpectations.”jcitationsomitted)
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“It is well settledthat, where a contractis ambiguous,its interpretationremainsthe
exclusivefunction of the court unlesgeterminationof the intent of thepartiesdepends on the
credibility of extrinsicevidenceor on a choice amongasonablenferencedo be drawnfrom
extrinsicevidence’ P&B Capital Grp.,LLC v. RAB PerformanceRecoveriesl.LC, 128 A.D.3d
1534, 1535N.Y. App. Div.),reargumentdenied 132 A.D.3d 1329N.Y. App. Div. 2015).

“It is well-settledthat no action for breachof contract lies where the party seekingto
enforcethe contracthasfailed to perform a specifiedcondition precedent.Navilia v. Windsor
Wolf Rd.Props. Co, 249A.D.2d 658, 659N.Y. App. Div. 1998)(citing Grin v. 345E. 56th St.
Owners 212 A.D.2d 504 (N.Y. App. Div. 1995)); accord Hahn 2011 WL 4737058,at *7.
Moreover, undeNew York Law, the “prevention doctrinebarsadefendantvho haspreventeca
conditionprecedenfrom occurringfrom relying on thefailure of that conditionto justify non-
performanceof its own contractuabbligation.Thor Props.LLC v. ChetritGrp. LLC, 91A.D. 3d
476, 477 N.Y. App. Div. 2012);seealso ADC Orange,Inc. v. CoyoteAcres,Inc., 857 N.E.2d
513, 517(N.Y. 2006)(“[A] partyto acontractcannotrely on thefailure of anotherto performa
conditionprecedentvherehehasfrustratedor preventedhe occurrence ahecondition.” (quoting
Kooleraire Serv.& Installation Corp. v. Bd. of Ed. of City of N.Y, 268 N.E.2d 782, 784N.Y.
1971))). “The doctrineis purely one ofwaiver; active conduct of the conditional promisor,
preventing or hindering thtuilfillment of the condition.eliminatesit and makesthe promise
absolute.”Cross & Cross Props., Ltd.v. Everett,886 F.2d 497, 502(2d Cir. 1989) (citation
omitted) Amiesv. Wesnofskel74N.E. 436, 438(N.Y. 1931).In essenceunder the prevention
doctrine, the conditioprecedento the defendant’sobligationis excusedand the defendant’s
conditional promisdbecomesabsolute SeeRoyal Park Invs. SA/NVv. HSBC BankUSA, Nat'l

Ass’n 109F. Suypp. 3d 587, 60%S.D.N.Y.2015).
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1. Whether Plaintiff Satisfied all Conditions Precedent

It is well-settledunderNew York law “that noactionfor breachof contractlies wherethe
party seekingto enforce the contracthas failed to perform a specified condition precedent.”
Navilia, 249 A.D.2d at 659. Therefore,the Court mustfirst determinewhetheror not Plaintiff
satisfiedits conditions precedentDefendantarguesPlaintiff failed to satisfy two conditions
precedento triggeringthe BreakUp feeprovision:(1) executinghe IntercreditoAgreementvith
MidMarket and(2) being“preparedto close”sinceit did notcompleteits due diligencerocess.
(ECFNo. 39at 17-23.)Plaintiff does not disputdhateitherof thesewere conditionsprecedento
theBreakUp fee.(SeeECFNo. 42-2.)The Courtwill addressothin turn.

I. The Intercreditor Agreement

Section12 of theTerm Sheetrelatesdirectly to the IntercreditorAgreementcondition

precedenandprovides:

Collateralfor the Debenture.The Debentureshall besecuredas
follows:

a. A UCC-1 (junior onlyto the existingcreditfacility payable
to MidMarket Capital) securityinterestin all tangible and
intangible property now ownedy the Company oto be
acquiredn thefuture. . . .

b. As a conditionprecedento the Financing,the Investoshall
have entered into a [sic] intercreditor agreement(the
“IntercreditorAgreement) with MidMarket Capitalonterms
and conditionsacceptabldo the Investorand Mid-Mark in
theirrespectivadiscretion.
(ECFNo. 42-14at6.) As such, thisSectiomarticulates(1) Plaintiff canonly takeasecurityinterest
junior to MidMarketand(2) Plaintiff andMidMarket mustenterinto anagreedupon Intercreditor

Agreement.
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On SeptembeR0, 2013 Defendantlosedonthe revolvingcreditandsecurityagreement
with PNCBank which allowedPNCBankto obtain &irst priority securityinterestin Defendant’s
assets(ECFNo. 54 1136-37.) PNCBankKs revolvingcreditfacility wassecuredy substantially
all of Defendant’sassetsand the assetsof Defendant’ssubsidiaries.Il. T 38.)As aresult,on
Octoberll, 2013 DefendaninformedPlaintiff, that, at best,it would “be taking athird position
asto all collateralbehindMidMarket and PNC [Bank].” (Id. 11 39-40.) Therefore,Defendant
renderedit impossiblefor Plaintiff to be “junior onlyto the existing credit facility payableto
MidMarket” per the Term Sheet.(ECF No. 42-14 at 6.) In turn, Defendanturther renderedt
impossiblefor Plaintiff and MidMarket to evercometo an agreementhat would be consistent
with the Term Sheetandto enterinto an IntercreditorAgreementdueto the PNC Bankfinancing.

Defendant’'sargumenthat“any applicationof the prevention doctrine must be ‘consistent
with the intent of thepartiesto the agreement,is not persuasive(ECF No. 55 at 9 (citing Thor
Properties,LLC, 91 A.D.3d at 477)). It further arguesthe evidencedemonstratePefendant
enteringinto the credit agreementvith PNC Bank was not the “butfor” causeof Plaintiff and
MidMarket's failure to cometo terms.(ld.) Instead DefendantlaimsPlaintiff's failure to satisfy
Sectin 12(b)flowed directly from Plaintiff ignoring MidMarket’s objectionsbeforethe Term
SheetwassignedandPlaintiff’s rigid inflexibility to negotiaewith MidMarketonanyterms.(ld.)
Essentially,DefendantarguesPlaintiff bore sole responsibilitfor its inability to successfully
negotiatean IntercreditorAgreementith MidMarket. DefendanélsoarguesPlaintiff wasaware
(1) Defendantwas negotiatingwith other lendersand (2) that Plaintiff was awarefrom the
beginningthatit would haveto cometo anagreementvith MidMarket. (Id. at 10.)

MidMarket and Plaintiff could not come to an agreementduring their June 2013

discussions priaio Defendansigning theTerm SheetHowever,once Defendargnterednto the
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PNC Agreementit becaméampossiblefor Plaintiff andMidMarket to enterinto an Intercreditor
Agreementconsistentwith the Term Sheet,which stated Plaintiff would be junior onlyto
MidMarket? If Defendantdid notenterinto the PNC AgreementPlaintiff and MidMarket could
have continuedo discuss the Intercreditor Agreement ptiothe terminationdate of November
15, 2013.The Court cannaspeculateasto whetherthe partieswould evercometo anagreement
prior to the terminationdate.However, onOctober14, 2013 Plaintiff sent adraft Interaeditor
Agreementto MidMarket for review. (ECF No. 56-1  41.)Plaintiff's draft Interaeditor
Agreementprovidedfor the samerequirementsas MidMarket and Plaintiff discussedn their
earlierdiscussionsfl) a secondy lien on Defendant’sassets(2) theright to cureanymonetary
defaulton behalf of Defendantand(3) the unilateralright to purchaseMidMarket’s positionat
parin theeventof Defendant’sdefault.(Id. I 42.)MidMarket did not proposany modifications
to the proposethtercreditorAgreementput onlystatedthatthe secongbriority line calledfor in
the Term Sheetwasacomplete“non-starte” asaresultof theirinterestandthe PNC Agreement.
(ECF No. 41-21at 3.) Thefact that MidMarket statedthe IntercreditoAgreementwasa “non-
starter’becausdefendanenterednto thatagreementvith PNC Bankindicatesthe partiesmay
havebeenableto work outanagreemenhadDefendaninotenterednto anagreementvith PNC

Bank The Court noteslaintiff's draft IntercreditorAgreemenprovidedfor thesamedemandss

2 Plaintiff enteredinto discussios with MidMarket regardingthe contemplatedintercreditor
Agreementn June 2013eforeDefendanexecutedheTermSheet(ECFNo. 42- 1 { 14.Puring
their conversationPlaintiff informed MidMarket that they sought:(1) a secondarylien on
Defendant'sassets(2) theright to cureanymonetarydefaulton behalfof Defendantand(3) the
unilateralright to purchasévlidMarket’s positionat parin theeventof Defendant'slefault.(ECF
No. 56-19124-26.) Defendarallegesthat duringthis discussiorMidMarket objectedto several
termsproposedoy Plaintiff, andthe discussioterminatedwithout resolution of those disputes.

(1d.)
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thosePlaintiff askedfor earlierandwereneverresolvedNonethelessthe Court finds Defendant
preventedPlaintiff from evenengagingin further negotiationswith MidMarket. Accordingly,
under the prevention doctrine, the Intercreditgreementondition precederb the defendant’s
obligationwasexcusedSeeRoyalPark Invs.SA/NV 109F. Supp. 3dcat 605.

il “Prepared to Close”

Defendantcontends thépreparedto close the Financng undersubstantiallythe same
termsandconditionsassetforth” languagen the Term SheetequiredPlaintiff to havecompleted
its duediligencein orderto beentitledto theBreakUp fee.(ECFNo. 39at21-22.) Plaintiff argues
it was“preparedto close” the proposefinancingagreemenbecauseheterm“prepared’means
“willing to do something”’and not completing all due diligence and finalizing all closing
documents(ECFNo. 56at 15.)

As articulated above, “[a]scertaining whether thelanguageof a contractis clear or
ambiguouss a question ofaw to be decidedby the court.”Lucente 310 F.3dat 257 (citation
omitted).Whenacontractis unambiguous, the Courtayinterpretits meaningasamatterof law.
SeePhotopaintTechs.LLC, 335 F.3cdat 160.“[W]here acontractis ambiguousits interpretation
remaingheexclusivefunction of the court unlesketerminatiorof the intent of theartiesdepends
on thecredibility of extrinsicevidenceor on achoiceamongreasonablénferencego bedrawn
from extrinsicevidence."P&B Capital Grp.,LLC, 128A.D.3dat 1535.

TheBreakUp Feeprovisionstatesjn relevantpart:

“If, within forty-five (45) days from the Termination Date (as
defined below), the Investors preparedto close the Financing
under substantially thesameterms and conditions aset forth
herein but the Companfails to closewith Investor dudo thefact

thatthecompanyhasarrangednyfinancingthrough another source
thenthe Companghall paythe Investor ébreakupfee. . . .
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(ECFNo. 42-14at9.) The Court findsthis provision unambiguousimeangPlaintiff wasentitled
to theBreakUp feeif it waswilling to andengagedin some due diligend®e closeonsubstantially
the sametermsandconditionsassetforth in the Term Sheef but notthatit must haveeompleted
all duediligence

Defendant’dnterpretationdefieslogic. Underits interpretationjf Defendantlosedwith
and securedsenior financingwith anotherlender the dayafter it executedthe Term Sheet
renderingit impossiblefor Plaintiff to obtain thesecondpriority securityinterestrequiredby the
Term Sheet Plaintiff would not beentitledto the BreakUp fee becausgat thetime payment of
the fee wastriggered it had not yet finalized all closing documentsSuchinterpretationwould
encourageoartiesto needlesslyincur expensestatherthan mitigate their damageslt makesno
senseo penalizePlaintiff for avoiding additional dudiligenceexpensesiter Defendantlosed
with PNCBank It is undisputedlaintiff stoodwilling to proceedwith the proposefinancingon
substantialljthesametermsarticulatedn the Term Sheetat thetime Defendantlosedwith PNC
Bank and performedsome due diligence to close on thoseterms. (See ECF No. 54 { 33
(demonstratinghat Defendant'does not disputehat [Plaintiff] participatedn the duediligence
processduring thesummerand fall of 2013”)) Defendantcannot nowevadeits contractual
obligationby arguingPlaintiff did notcompleteits duediligence,whenthe Term Sheetcould not
ultimately beeffectuatedasaresultof Defendant’sown actions.

Defendant’sinterpretationof “preparedto close” also eliminatesthe purpose behind the
BreakUp fee. Plaintiff told Defendanthe BreakUp fee wasan essentiaprovision ofthe Term
Sheeto protectPlaintiff from therisk that Defendantwould securea morefavorabledealafter

Plaintiff hadalreadyexpendedesource®ntheFinancing.(SeeECFNo. 54 1120-21.)
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EvenunderDefendant’'sinterpretationof “preparedto close,” the Court findDefendant
renderedt impossiblefor Plaintiff to closethe propsedfinancingonsubstantialljthesameterms
and conditions as set forth in the Term Sheet.As articulated above, Defendantrenderedit
impossiblefor Plaintiff to be “junior onlyto theexistingcreditfacility payableto MidMarket” as
per the Term Sheet (ECF No. 42-14 at 6.) Becausethat condition precedentwas rendered
impossibletherewasnoway or reasorfor Plaintiff to completets due diligencavhentheclosing
could nevebeperformedaccordingo theTerm SheetAccordingly, the Court findRlaintiff was
“preparedto close” or in the alternativethat Defendant closingwith PNC Bank prevented
Plaintiff from performingits conditionsprecedenandthus those conditionsereexcused.

2. Whether the Break-Up FeeProvision wasTriggered

Becausethe Court findsPlaintiff either satisfied or was excusedfrom satisfying all
conditionsprecedentit mustdeterminewhetheror not theBreakUp fee provisionwastriggered.
Section17(d) provideghat in orderfor Plaintiff to be entitled to the $500,00BreakUp fee
provision,Defendantmust havdailed to closewith Plaintiff “due to” thefact thatit “arranged]]
financingthrough another sourcelhdclosedwith anothersource“within” forty-five daysfrom
theTerminationDate.(ECFNo. 42-14 at 9.)

DefendantirguesheBreakUp fee provisionwasnottriggeredoecausé®efendant did not
fail to close with Plaintiff “due to” arrangingfinancing through PNC Bank and because
Defendant’dinancingwith PNCBankwasnot “within” forty-five daysfrom the TerminationDate
asrequiredby the Term Sheet.(ECF No. 39 at 23- 25;ECF No. 55 at 16; and ECF No. 64.)
Specifically, Defendantacknowledgeshe Term Sheetcalledfor Defendanto pay theBreakUp
feeif it failed to closewith Plaintiff “due to thefact that[Defendant]hasarrangedanyfinancing

throughanothersource.”(ECF No. 39 at 23.) “The plain languageof the BreakUp [f] ee also
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makesclearthattheremustbe acausahexusbetweerDefendantreceivingalternativefinancing,
and [Defendant]walking away from the [Plaintiff] deal.” (Id. at 23-24.) However, Defendant
arguests closingwith PNCBank“did notreplaceor otherwiseendersuperfluous thiPlaintiff’s]
[flinancing.” (Id. at 24.) In addition,Defendantrguests financingwith PNC Bankdid notoccur
“within” forty-five daysfrom theTerminationDatebecausé’ within forty-five (45)daysform the
TerminationDate’ indicatesa 45-day period runninfjom November 15, 201® December30,
201[3]” andit closedwith PNCBankon SeptembeR0, 2013(ECFNo. 64 at 1-3.)

Plaintiff arguegheBreakUp fee provisionwastriggeredbecaus®efendantailedto close
with Plaintiff “due to” its financingwith PNC Bank prior to the TerminationDate.(ECF No. 42-
2 at 22-25.) Specifically, Plaintiff arguesDefendant’'sfinancing from PNC Bank “made it
impossiblefor thepartiesto closeon substantialljthesametermsandconditionsasthosesetforth
in theTerm Sheet.”(ECF No. 42-2at 22.) FurthermorePlaintiff arguesthe financingwith PNC
Bank occurred“within” forty-five daysfrom the Termination Date becausé‘within” means
“beforetheendof.” (ECFNo. 58at 13andECFNo. 65at 3.)

Becausethe Court previously foun®efendantrenderedt impossiblefor Plaintiff and
MidMarketto evercometo anagreementhatwould be consistenwith the Term Sheet‘due to”
its financingwith PNCBank it accordinglyfinds Defendanfailed to closewith Plaintiff “dueto
thefactthat[Defendant]ha[d] arranged] financing”with PNCBark. (ECFno. 42-14at9.)

The Courtalsofinds Defendantlosedwith PNC Bank “within” forty-five daysfrom the
TerminationDate. Section17(d) ofthe Term SheetprovidesDefendantshall pay Plaintiff the
Breakup feeif “within forty-five (45) daysform the TerminationDate,” Plaintiff is preparedo
close, but Defendantfails to closewith Plaintiff dueto the fact that it hasarrangedfinancing

through another source anlbsedwith another lend€iwithin such45days” (ECFNo. 42-14at
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9.) TheCourtagreesith Plaintiff andfinds “within” forty-five daysunambiguouslyneandefore
the endof, creding an expirationdatefor the BreakUp fee provision, notan exclusivity period
betweerNovemberl5 andDecembeB0, 2013 Plaintiff's interpretationof thewordis consistent
with the Term Sheettheparties’intentions,andis commerciallyreasonable.

Plaintiff's interpretatiorof “within” is consistenwith Section22 of theTermSheetwhile
Defendant’'snterpretationdisregardghat Section. Section22 provides th@bligationto pay the
BreakUp fee “shall survive theTerminationDate.” (ECF No. 42-14at 10.) Indeed,it confirms
the BreakUp fee hadto exist prior to the TerminationDate and could notsolely exist between
November 15, 201and December30, 2013.Becausea contractshould benterpretedto give
meaningo all of its terms,Mionis, 301 A.D.2dat 109,andPlaintiff's interpretatiorgivesmeaning
to all termswhile Defendant’snterpretations inconsistentith the Term Sheetasa whole, the
Court finds“within” meansbefore theendof. SeeOlszewsky. Cannon PoinAss'n 148 A.D.3d
1306, 1309N.Y. App. Div. 2017)stating“a readingof thecontractshould not rendeanyportion
[thereofl meaninglessandthe contractmustbe interpretedso asto give effectto, notnullify, its
generalor primary purpose.’(citationsomitted)).

Evenif the Court found th&8erm Sheetwas ambiguoussubjectto either Plaintiff or
Defendant’sinterpretation its interpretationremainsthe exclusivefunction of the Court unless
determinatiorof the intent of thgpartiesdepends on theredibility of extrinsicevidenceor on a
choiceamongreasonablenferencesto be drawn from extrinsic evidence.”P&B Capital Grp.,
LLC, 128 A.D.3dat 1535.1t is undisputed thessentl provision of theTerm Sheetwasto protect
Plaintiff from therisk thatDefendantvould secureamorefavorabledealafterPlaintiff hadalready
expandedresourcesnthefinancing.(SeeECFNo. 541120-21.)Defendant’snterpretatiorwould

evisceratdhat purposebecauset would haveallowed Defendantto closewith another investor
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with impunity upto the TerminationDate,whenit would beexpectedhat Plaintiff hadalready
competedts duediligence.

In addition, theparties’correspondence during the nagbon of theTerm Sheetreveat
thatPlaintiff’s interpretations consistenwith thepartiesunderstanding of therm*“within.” In a
June 18, 2018mail, Defendantin anattemptto limit the BreakUp feetime period, proposed a
carveout for Defendant’scontemplatedtock offering, suggestinghat “if prior to the dateyou
are preparedo closewe are advisedby the SEC that they are preparedo declareour offering
effective, we should have theight to declineyour funds withoutpenalty.” (ECF No. 42-20
(emphasisadded).) Defendantesmaildemonstrated understood th8reakUp feeto existprior
to theTerminationDate Lastly, while not dispositiveDefendanteverraisedthetiming argument
asa defensen responséo Plaintiff's demandfor the BreakUp fee prior to this litigation. (See
ECFNo. 42-29.)

Thereforethe Courtfinds “within” means‘before theendof.” Becausdhe partiesagree
Defendantlosedwith PNCBankon SeptembeR0, 2013, prioto Decembe0, 2013, th@8reak
Up feeprovisionwastriggered Accordingly,the CourtGRANTS Plaintiff's Motion andfinds the
BreakUp fee provisionwastriggered.

b. Liquidated Damage vs. Penalty

Defendantirgueghat“[e]venif the Courtwereto find thattheBreakUp Feeprovision of
Sectionl7(d)wastriggered, the $500,000 amouapresentanunenforceablpenaltyunderNew
York law.” (ECF No. 39 at 25.) Specifically,it arguesthat Plaintiff’s maximumreturn,hadthe
financingwent through, would haveeen$600,000. Id. at 28.)Therefore the BreakUp fee of
$500,000represents83% of Plaintiff's expectedgain, which is “grossly disproportionateto

Plaintiff's actualdamagessaresultof abreach(ld.) Plaintiff arguesheBreakUp feeprovision
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is enforceabldecausét is aliquidateddamagegprovision, not genalty.(ECFNo. 56 at 30-35.)
Specifically, Plaintiff arguesDefendanthas failed to offer evidencedemonstratingthat the
$500,000BreakUp feeis plainly disproportionat¢o the $600,00@ain Plaintiff would have
reapedrom the proposed financingd( at 34.) It furtherarguesheBreakUp feewasnegotiated
betweentwo commerciallysophisticategbartiesrepresentetty counselaspart of anarmslength
transactiorandthus should be founehforceable(ld. at 34-35.)
“Whethera contractualprovisionrepresentsin enforceabldiquidation of damage®r an
unenforceabl@enaltyis a question ofaw, giving due consideration to the nature of tomtract
andthecircumstancedBates Advert. USA, Inc. v. 498 Seventh, 183D N.E.2d 1137, 113N(Y.
2006).In TruckRent-A-Center theNew York Supreme Courtharacterizediqguidateddamages
as‘[iln effect,. . .anestimatemadeby the partiesat thetime theyenterinto their agreementof
theextentof theinjury thatwould besustainedsaresultof breachof theagreement 361 N.E.2d
1015, 1018N.Y. 1977)(emphasisadded).The New York Supreme Courtalled thedistinction
betweeniquidateddamagesnd apenalty“well established”:
A contractualprovisionfixing damagesn the eventof breachwill
besustainedf the amount liquidated bears a reasonable proportion
to the probable losandthe amount ofctuallossis incapableor
difficult of preciseestimation.If, however,the amountfixed is
plainly or grossly disproportionatg¢o the probable lossthe
provisioncallsfor apenaltyandwill not beenforced

Id. at 1018(emphasisadded)citationsomitted.

“The party challengingtheliquidateddamagegrovisionbearsthe burden of provinthat
the provisionconstitutesa penalty."Wechslenv. HuntHealth Sys, Ltd., 330 F. Supp. 2d 383, 413
(S.D.N.Y. 2009. In order to challenge a liquidated damagesprovision, theparty “must

demonstrateeither that damagesflowing from a prospectiveearly termination were readily

ascertainablat thetime [the parties]enterednto their [contract],or that the[liquidateddamages
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are]conspicuously disproportionatethesdoreseeabléosses.” JMD Holding Corp. v. Cong. Fin.
Corp., 828 N.E.2d 604, 60N(Y. 2005).“Partiesto acontracthavethe right . . to specifywithin
a contractthe damagedo be paid in the eventof a breach,so long assucha clauseis neither
unconscionable narontraryto public policy.” L & L Wings, Inc. v. Marcdestin Inc, 756 F.
Supp. 2d 359, 363 (S.D.N.Y. 201@uotingRatiganv. Commodorént’| Ltd., 739F. Supp. 167,
169 (S.D.N.Y.1990)). “Theeasonableness the liquidateddamagesndthe certaintyof actual
damagesnust bemeasure@sof thetime thepartiesenteredhecontract,notasof thetime of the
breach.” Id. “When evaluating aliquidated damagesprovision, acourt must also give due
consideratiorto ‘whether thepartieswere sophisticate@ndrepresentedhy counsel, theontract
was negotiatedat armslength betweenparties of equal bargainingpower, and . . . that [the
provision] was freely contractedto.” Id. at 364 (quotingThe Edward Andrew&rp., Inc. v.
AddressingservsCo, Inc., No. 04-6731, 2008VL 3215190at*6 n.3(S.D.N.Y.Nov. 30, 2005)
Further,astheThird Circuit articulatedpreviouslyin thiscase, [ a] courtapplyingNew York law
shouldfind a provision unenforceabbes a penaltyonly in ‘rarecases, Fifty StatedMgmt. Corp.
v. PioneerAutoParks,Inc., 389 N.E.2d 113, 116 (1979nd‘[t]he burdenis on thepartyseeking
to avoid liquiddeddamages . .to showthatthestatediquidateddamagesre,in fact, a penalty,’
JMD Holding Corp, [828 N.E.2dat 609.]” White Winston Select Asset Funds, L6TO F. Ap’x
at 162-63:'Absentsomeelementof fraud, exploitive overreaching or unconscionable conduct on
thepartof the[parties],thereis nowarrant.eitherin law or equity,for a courto refuseenforcement
of theagreemenof theparties.”Fifty StatedMigmt.Corp, 389 N.E.2cat 116.

Lastly, “[w]here the court has sustaineda liquidated damagesclause the measureof
damagedor abreachwill be the sumn the clause,no more,noless.If theclauseis rejectedas

being gpenalty,therecoveryis limited to actualdamagegroven.”Brecherv. Laikin, 430F. Supp.
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103, 106(S.D.N.Y. 1977)(citationsomitted) seealso 3 E.A. FarnsworthContracts§ 12.18 at
304 (3ded 2004) (notinghat,wherealiquidateddamageprovisionis anunenforceabl@enalty,
“the restof theagreemenstandsand the injuredparty is remittedto the conventional damage
remedyfor breachof thatagreementjustasif the provisiorhadnotbeenincluded.

Therefore Defendantmust demonstrateitherthat damagedlowing from not closing on
the financingverereadilyascertainablat thetime the partiesenterednto theTerm Sheetor that
the BreakUp fee provisionsis conspicuously disproportionate theseforeseeabléosses.JMD
Holding Corp, 828 N.E.2dat 609. The BreakUp fee provision was requiredto compensate
Plaintiff for “allocationof time, expectatiorof partner’'sime working on d@ransactionppportunity
costsassociatedvith a transaction. . . [and]complexity of the transaction.{ECF No. 44-6 at
18:16-21:1.)Defendantarguesthe Prepaid ExpenseFee provision compensatedPlaintiff for
allocation of time, expectationof partner’stime, opportunity costs, and complexity of the
transaction(SeeECFNo. 39at29andECFNo. 57 at 10.) The Courtdisagrees

WhenPlaintiff andDefendanenterednto the Term Sheet,they could noteadilyforecast
theseexpensessevidence by multiple provisions of th&erm SheetThe Term Sheetprovides:

18.ExpensesThe Financingwill bemadewithoutcostto Investor.
The Companyshall be requiredto payall of Investor'sreasonable
costs fees,andexpensesincluding, but notimited to all traveland
otherexpensesncurredby Investor pursuano the due diligence
(including data subscription), audit, negotiationappraisal,
documentation or closingand costs, fees and expensesof any
inspectors or consultanengagedy Investor) paid oincurredin
conjunctionwith the consideration dheFinancing.In addition, the
Companyalsoagreedo payall legalfeesandexpensesf Investor’s
attorneysfor servicesprovidedto Investorin connectionwith this
transactioror thecollectionof amounts du& Investor pursuarto
theTermSheetor anyotheragreemeniby andbetweennvestorand
the Company.The legal fees of Investor’'s attorney shall be
calculatedon atime-spentbasis,basedupon thestandardhourly

ratesof Investor'sattorneygenerallychargedo clientsof thatfirm
on similar matters. In the event that the transaction outlined
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hereunderis not closed,then the Companyshall fully reimburse
Investor for any and all legal or otherexpensesncurred by it
pursuantto the duediligence, audit, negotiationappraisal,and
documentation of the propostrdnsation.

Thelnvestoragreesto notify the Company at anyme suchcosts
and expensegxceedlwentyFive Thousand and No/100ths atwl
provide the Companwith detailedinvoicesreflecting suchcosts
andexpensesicurred underthis Paragraph 17.

19. PrepaidExpenseFee.Uponits acceptancethe Companyshall

tenderto Investor, the sum offwentyFive ThousandDollars

($25,000.00)to representyour prepaymentof the Investor’s
anticipateddue diligenceandlegalexpense$the “PrepaidExpense
Fee”). The PrepaidExpenseFee (which shall be depositedin a
segregatedclients due diligence account maintained by the
Company). . . In the event,that the PrepaidExpenseFeeis to

exhaustedsic] prior to the Closing, the Compamgreesto tender
additional amountgo the Investor, orits counselto replenishthe
Prepaid ExpenseFee upon three (3) days written notice to the
Companywith a detailedaccounting of thexpensegaid to such
date.

(ECFNo. 42-14at 9-10(emphasisadded).)As a preliminarymatter,neitherSection18 nor 19 of
the Term Sheettakes into consideration opportunityosts associatedwith a transactionor
complexityof the transaction. Furthermore, contreoypefendant’sargumentallocationof time
andexpectatiorof apartner’stime working on atransactiorwerenotentirelycompensatetbr in
the PrepaidExpensefee. Instead, thePrepaidExpensefFee provisionin conjunctionwith the
Expensegprovision demonstrateshosedamageswvere not preciselyascertainableand that the
$25,000was a justan initial startuppayment forPlaintiff to beginits due diligence.Indeed,
Plaintiff “seeksreimbursemenbf $23,500in expensesncurred over and above thprepaid
expensdee.” (ECFNo.56at9 n.5andECFNo. 42-3 1 6. Becausdlaintiff hasfailed to establish
Plaintiff's prospectivalamagesverecapableof preciseestimationat thetime thepartiesexecuted
the Agreementor thatthe BreakUp fee wasgrosslydisproportionatéo Plaintiff's probable loss

and the New York Court of Appealshas*“cautionedgenerallyagainstinterfering with parties’
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agreements,the Court finds th®&reakUp fee enforceableJMD Holding Corp, 828 N.E.2dat
609-10 (€iting Fifty StatesMgmt. Corp, 389 N.E.2dat 116 (“A bsentsomeelementof fraud,
exploitive overreachingor unconscionable conduct . to.exploit a technicalbreach thereis no
warrant,eitherin law or equity,for a courto refuseenforcemenof theagreemenof theparties”);
3 Farnsworth, Contrés§ 12.18,at 303-04 {[I] t hasbecomeincreasinglydifficult to justify the
peculiarhistoricaldistinction betweenliquidateddamagesnd penalties.Todaythe trendfavors
freedomof contractthroughthe enforcemenbf stipulateddamageprovisionsaslong asthey do
not clearly disregardthe principle of compensatioi)). Accordingly, Plaintiff's Motion for
SummaryJudgmenis GRANTED in its entiretyandDefendant’s Motiorior SummaryJudgment
is DENIED in its entirety3

B. Writ of Attachment

Plaintiff seeksa writ of attachmenbecauset doubtsDefendantwill be ableto satisfya
judgmentfor thefull BreakUp fee,if judgments enteredn favor ofPlaintiff atalatertime. (ECF
No. 45-1at 1.) Specifically, Plaintiff arguesit is entitledto a writ of attachmenbecauset has
establishech probabilitythatjudgmentwill berenderedn its favor, a statutorybasisfor issuance
of thewrit, andtheexistenceof propertyin New Jersesibjectto attachment(Seeid.) Defendant
arguesPlaintiff hasfailed to satisfy all the elementsfor a writ of attachmentgspecifically a
probabilityof succesandtheexistenceof propertyin New Jerseysubjecto attachment(SeeECF
No. 49.)However,at oral argumenthe partiesagreedhegrantingof summaryudgmentin favor

of eitherPlaintiff or Defendant wouldenderthewrit of attachmentnoot.(ECFNo. 63.) Because

3 In the alternative Plaintiff soughtsummaryjudgment orits promissory estoppelaim. (ECF
No. 42-2at 24-25.)However,becausehe Court findslaintiff is entitledto the BreakUp fee, it
neednotaddres$laintiff’s alternativeargumenbf promissory estoppel.
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the Court grantsummaryjudgmentn favor of Plaintiff, the Writ of Attachmentis DENIED AS
MOOT.
V. CONCLUSION
For thereasonsetforth above,Plaintiff’'s Motion for SummaryJudgmen{ECF No. 42)
is GRANTED andDefendant’s Motiorfor SummaryJudgmen{ECF Nos. 38-39)s DENIED.
Plaintiff's Motion for Writ of Attachmentis DENIED AS MOOT .
Date: October3, 2017 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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