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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ALFIO & JENNIFER A. LEONE IV,
Plaintiffs, :. Civil No. 14-695JAP)(DEA)
V. : OPINION
LANTANA INSURANCE LTD.,

Defendant.

PISANO, District Judge.

Plaintiffs, Alfio and Jennifer Leone IV (“Plaintiffs”), have broughistaction against
Defendant, Lantana Insurance Ltd. (“Defendant” or “Lantgnalating to their claims for
coverage under their Homeowner’s Inswa®olicy. Before the Court is a motion to dismiss
Plaintiffs’ demand for attorney’s fees by Defendant Lantana [ECF No.H§ riotion is
unopposed. For the reasons set forth below, the Court grants Defendant’s motion.

l. Background

The following allegations are summarized from the Complaint, and must be takea as
in deciding this motior. Plaintiffs purchased a Homeowner’s Insurance Policy from Defendant
Lantana.On or about October 29, 2012, Plaintiffs’ home, located in TRwmar, New Jersey
(the “Insured Property”), suffered extensive wind damage as a result of SoparSandy.
Plaintiffs allege that Lantana has denied or partially denied Plaintifsirance claim, despite

evidence of wind damage that is separable faomflood damage to the Insured Property.

1 See Toys ‘R’ Us, Inc. v. Step Two, S3A8 F.3d 446, 457 (3d Cir. 2008)ayhoff, Inc. v. H.J.
Heinz Co, 86 F.3d 1287, 1301 (3d Cir. 1996).
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On October 29, 2013, Plaintiffs filed suit against Lantana in the Superior Court of New
Jersey, Law Division, Ocean County. Plaintiffs’ Complaint consists of ia ¢tai declaratory
judgment, breach of contract, and breach of the duty of good faith and fair dealingauvaryJa
31, 2014, Lantana removed the action to this Court under 28 U.S.C. § 1332. Lantana now moves
to dismiss Plaintiffs’ demand for attorney’s fees.

. Standard of Review

Federal Rule o€ivil Procedure 12(b)(6) provides that a court may dismiss a complaint
“for failure to state a claim upon which relief can be granted.” When revieaumgtion to
dismiss, courts must first separate the factual and legal elements of the atadrascepall of
the wellpleaded facts as trué&owler v. UPMC Shadysig®&78 F.3d 203, 210-11 (3d Cir. 2009).
All reasonable inferences must be made in the Plaintiff's fa8ee In re Ins. Brokerage
Antitrust Litig, 618 F.3d 300, 314 (3d Cir. 2010).

In order to survive a motion to dismiss, the plaintiff must provide “enough facts to state a
claim to relief that is plausible on its fac&&ll Atl. Corp. v. TwombJy\550 U.S. 544, 570
(2007). This standard requires the plaintiff to show “more than a shesbitity that a
defendant has acted unlawfullyAshcroft v. Igbal556 U.S. 662, 678 (2009). A “plaintiff's
obligation to provide the grounds of his entitle[ment] to relief requires more thels knd
conclusions, and a formulaic recitation of the elements of a cause of actiontvado.”

Twombly 550 U.S. at 555 (internal quotations and citations omitted). When assessing the
sufficiency of a civil complaint, a court must distinguish factual contentions[ghdeadbare
recitals of the elementd a cause of action, supported by mere conclusory stateméaqibsl;
556 U.S. at 678. Any legal conclusions are “not entitled to the assumption of truth” by a

reviewing court.ld. at 679. Rather, “[w]hile legal conclusions can provide the framewak of



complaint, they must be supported by factual allegatiolts.”"See also Fowle578 F.3d at 210
(explaining that “a complaint must do more than allege a plaintiff's entittiement td)elief
1.  Analysis

A federal court sitting in diversity should look to the law of the state in which thiey s
guidance regarding attorrieyfee awards, providing that the state law does not run counter to a
federal statute or rule of courEee Alyeska Pipeline Serv. Co. v. Wilderness StitlyU.S. 240,
259 n. 31 (1975) (quoting 6 J. Moore, Federal Practice Y 54.77(2), pp. 1712-1713 (2d ed. 1974)).
New Jersey follows the American Rule, under which “the prevailing litigamtisarily not
entitled to collect a reasonable attorneys fee from the lo§&ardrantee Ins. Co. v. Saltma2il7
N.J. Super. 604, 609 (App. Div. 1987)his rule stems from the belief thaond judicial
administration will best be advanciditigants bear their own casel fees.”Right to Choose v.
Byrne, 91 N.J. 287, 316 (1982) (qaton omitted). There are three exceptions to the general
rule against recovery of attorney&es: (1) Where counsel fees are permitted by court oule
statute”; (2) “mrsuant to a contrdgt(3) “or where counsel fees are a traditional element of
damages in a particular cause of actioGUarantee Ins.217 N.J. Super. at 610.

Here, Plaintiffs have alleged that Lantana issued them a first party propentgnce
policy, under which they submitted a claim for wind damage to the Insured Proddrgy:
Complaint is based on the alleged failure to pay this first party property daiaam.
Specifically, Count One seeks a declaration of Lantana’s contractual abigy&di pay
Plaintiffs’ first paty property damage clainGount Two alleges Lantarbreached its insurance
contract with Plaintiffs by failing to pay Plaintiffs’ first party property daga claimand Count

Three alleges that Lantana has breached its duty of good faith and faigdeats handling of



Plaintiffs’ claim. Under eachlaim, Plaintiffs seek attornéy/fees pursuant to N.J. Ct. R. 4:42-
9(a)(6).

Under New Jersey Court Rule 4:983)(6), counsel fees are allowed “in an action upon a
liability or indemnity policy of insurance, in favor of a successful claimantJ. Ct. R. 4:42-
9(a)(6). Therefore, New Jersey courts have held thah¢gsthe intention of the Rule is to
permit an award of counsel fees only where an insurer refuses to indemnify or teefend i
insureds thirdparty liability to another, generallit, is not extended to per mit counsel feesto
itsinsured on a direct suit against theinsurer to enforce a casualty or other first-party
direct coverage.” Guarantee Ins.217 N.J. Super. 604, 610-11 (emphasis added)also
Shore Orthopaedic Grp., LLC v. Equitable Life Assur. Soc. of B93.N.J. Super. 614, 624
(App. Div. 2008) (affirming rejection of claim for counsel fees under Rule @(d46) because
the Rule “does not pertain to first party claims”). This Rule, therefore, doesrnut fiee
impositon of attorness fees as a form of relief in a first party claim such as tRiaintiffs have
provided no other grounasd express statutory authorizatianagreement, oan established
exception under which they could receive counsel fees. AccdydPigintiffs’ demand for
attorney’sfees must be dismisse@eeShore Orthopaedji397 N.J. Super at 62&uarantee
Ins., 217 N.J. Super. at 610-11.

V.  Conclusion

For the reasons stated above, Lantana’s motion to dismiss Plaintiffs\déona

attorneys fees is granted. An appropriate Order accompanies this Opinion.

/s/ Joel A. Pisano
JOEL A. PISANO, U.S.D.J.

Dated: September 2, 2014



