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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN SACCH)]
Civ. No. 14-119FLW)
Plaintiff,
V. : OPINION
ABC FINANCIAL SERVICES, INC, et aI.,':

Defendants.

WOL FSON, United States District Judge:

Defendants ABC Financial Services, Inc. (“ABC Financial”), Paul W. Schdienes A.
Bottin, and Robert Whisnant (collectively, “Individual Defendants”) (together wiBICA
Financial, “Defendants”) removed Plaintiff John Sacchi’'s (“Plaintiff”) staburtComplaint to
this Court, and now move to dismiss all claims against them. In opposition, Plaingfihdsihat
this Court lacks subject matter jurisdiction over the lawsmit, seeks remand to state court. For
the reasons set forth below, this Court finds that subject matter jurisdiction doeestpoand
remands Plaintiff’'s Complaint to state court.

l. BACKGROUND

This matter arises out of a membership agreement between Plaintiff, abew ksident

and senior citizef and Retro Fitnesof West Long Branch (“Health Club”), a health and fitness

club located in Monmouth County, New Jersegompl. 1, 16. On June 4, 200Rlaintiff

! As defined by the Blw JerseyConsumer Fraud &, N.J.S.A. 56:8-2.2t seq.



executed a membership agreenweitth the Health Club to enroll as a monthly dues member under
the Health Club’'sautomatic renewal rpgram. Id. at §{ 16-20; see also Def. Br., Ex. B
(Membership Agreement Under the terms of the agreement, Plaintiff's membership would
automatically renew eaanonth;however, the membershipg the automatic renewals) could be
terminated at any time Wlaintiff providing 68days written notice of cancellation to the Health
Club’s billing company, ABC Financial. Compl. { 17-18, 20. Furthermore, the agresmh
authorized ABC Financial to make recurring monthly charges to Plasntfgédit card in the
amount of $19.99 for his monthly membership dues, to be processed thirdheday of each
month. Id. at{17-18.

On May 16, 2013, Plaintiff provided written notice of cancellation to ABC Finantiial.
at{21. Although the terms of the contract dictate that Plaintiff's membership termimafedlyo
15, 2014, ABC Financial processed charges on Jidy 8 full morth’s dues, effectively billing
Plaintiff for membership dues through August 2, 201&.at 122-25. Subsequentlrlaintiff
filed the instant Complainh the Superior Court of New Jersey, Monmouth County, Law Division,
assertingon behalf of “himselfand all persons similarly situated,” claims agaidstendants
based on the allegation that he was charged membership dues in violation of the terms of his
agreement.ld. at 120-26 see also Def. Br.,1. Plaintiff's Complaint alleges five relateduses
of action: (1) conversion, (2) fraud, (3) breach of contract, (4) breach of contractual thitgHt
party keneficiary, and (5) violatisof the New Jersey Consumer Fraud Act, N.J.S.A.-2&@2&t
seg. (“NJCFA”). Compl.,7-11. Shortly thereafte on February 24, 2014, Defendatitaely
removed the Complaint tine United States District Court for the DistridtNew Jersey on the
basis of diversity of citizenship pursuant to 28 U.§.€332(a)(1) Defendants thefiled (i) a

motion to dsmissall counts pursuant toed R. Civ. P. 12(b)2) & (6), and (ii) a motion for



sanctions pursuant to Fed. R. Civ. P. 11. Plaintiff opplbets motions solely on the basis that
this Court lacks subject matter jurisdiction over the Complaint, arguing ghatpatative class
action, the jurisdictional requirements of the Class Action Fairnes§ @&FA"), see28 U.S.C.
8 1332(d)(2)must be met, and that Defendants have failed to make such a showing with respect
to Plaintiff's Complaint.
. STANDARD OF REVIEW

A civil action brought in state coumay be removed by the defendant or the defendants,
to a federal district court if the district court has original jurisdiction over thecla8 U.S.C. §
1441(a);see also Samuel-Bassett v. Kia Motors Am., 357 F.3d 392, 398 (3rd Cir. 2004). Federal
district courts have original jurisdiction on the basis of diversity of citlagnshere, (1) the matter
in controversy exceeds the sum or value of $75,000,(2nthere is diversity of citizenship
between eacplaintiff and each defendant in the caSee, e.g., Kaufman v. Allstate N.J. Ins. Co.,
561 F.3d 144, 148 (3rd Cir. 2009) (citing 28 U.S.C. § 1332(a)(1)). Alternatively, pursuant to
CAFA, federal district courts have original jurisdiction over class acidrese, (1) the matter in
controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs, and (2) any
member of a class of plaintiffs is a citizen of a state different froypndafendant. 28 U.S.C. §
1332(d)(2)(A). Under either § 1332(a)(1) or CAFA, “the party asserting federaligtias in a
removal case bears the burden of showing, at all stages of the litigahtibthe case is properly
before the federal court.Frederico v. Home Depot, 507 F.3d 188, 193 (3rd Cir. 2007) (citing
Samuel-Bassett, 357 F.3d at 396Morganv. Gay, 471 F.3d 469, 473 (3rd Cir. 2006). Any doubts
must be resolved in favor of remanSamuel-Basset, 357 F.3d at 403.

Finally, where a plaintiff’'s complaint does not expressly limit the amount in controversy

to an amount lower than the jurisdictional requirement, and where, as hererigdetjonal



dispute is based solely on the plaintiff's complaint,dtase must be remanded only if “from the
face of the pleadgs, it is apparent, to a legal certainty, that the plaraifhot recover the amount
claimed.” Frederico, 507 F.3d at 194emphasis added) (quotir® Paul Mercury Indem. Co. v.
Red Cab Co., 303 U.S. 283, 289 (1938)).
1.  DISCUSSION

Defendand assert that removal igroper under 8 1332(a)(lallegingthatthe complete
diversity requiremenis satisfied because Plaintiff is a citizen of the state of New Jersey and
Defendants are citizens of the state of Arkangas is notdisputed Def. Notice of Removal, {1
26-27. Furthermore, Defendantontendthat the amount in controversy “exceeds $75,000
according to a reasonable reading of the Plaintiff's Complaint,” noting Rizantiff seeks
compensatory, treble, and punitive damages, as well as attorneyd'dess]] 28. In opposition,
Plaintiff does not address whether his individual claim exceeds $75,000, and asstedd that
this court lacks subject matter jurision over his claimbecauseCAFA governs andestricts
diversity jurisdiction oveputativeclass actionssuch as Plaintiff'sto thosethat seekmore than
five million dollarsin damages.PIl. Opp, 2. In light of this, Plaintiff contends that Defendants
failed to showthatPlaintiff's Complaintseeks more than fivaillion dollars in in damagesnd
thus have failed to show that jurisdiction exists over his Compl&unthermorePlaintiff rejects
the applicability 68 1332(a)arguing thag 1332(auniquely applies to nealass action matters
In response, Defendadrgue thag1332(a) and CAFA providalternativebasedor establishing
subject matter jurisdiction ovarputative class actiorDef. Rep. Br., 2.

Plaintiff has notdentified and the Court has nfdund any precedent in support thfe
proposition thag 1332(a) is inapplicable to putative class actamsuits orthat CAFA restricts

the federal judiciary’s subject matterisdiction of diversitybasedputativeclass ations tothose



that seek more than five hon dollarsin damages. Pl. Opp.,2. To the contrary, the Supreme
Court has explained that Congress enacted CAFA in ordiergen the requirements for diversity
jurisdiction over certain class actions, noting that CAFA was passed in ligldnokerns that
“certain requirements of diversity jurisdiction . . . had functioned to keep cases of hationa
importance in state courts rather than federal coulsississippi ex rel. Hood v. AU Optronics
Corp., 134 S.Ct. 736, 740 (2014). In that connection, Wright & Mill&ederal Practice and
Procedure explicitly describes CAFA asxpanding rather thasiminishingthe scope of diversity
jurisdiction. 14C Charles Alan ght & Arthur R. Miller, Fed. Prac. & Proc. Juris. 8 3728 (4th

ed.) (“Insofar as [CAFA]creates original jurisdiction over cases that previously were beyond
federal diversity subjeanatter jurisdiction, the Acenlarges the universe of cases that may be
removed pursuant to 28 U.S.C.A. § 1441.” (Emphasis added.)

Indeed, inShah v. Hyatt Corp., 425 F. App’x 121 (3rd Cir. 2011), the Third Circuit
affirmed the District Court’s holding that a defendant properly establishdject matter
jurisdiction over the plaintiff's individual claims pursuant8ol332(a)—even though the case
itself was a putative class action that did not meet CAFA'’s jurisdictional requiteramnd thus
implicitly rejected the same argument Plainbifre makes.ld. at 121, 1245. Put differently,
Shah demonstrates that a putative class action may be removed as to the named iplaintiff
8 1332(a) is sati®d, regardless of whether CAFA’s requirements are also satisfied

In light of the forgoing authority, | conclude that CAFA does not limit the scope of
traditional diversity jurisdiction pursuant §€1332(a), but rather relaxes the complete diversity

rule in in the context of certain class actidnhus, contrary to Plaintiff's argumentisis evident

2 For these reasonBlaintiff's reliance orerie Ins. Exch. v. Erie Indem., 722 F.3d 154, 158
(3rd Cir. 2013), is misplaced. The principle disputdiire was whether the case constituted a
“class action” under CAFAErie 722 F.3d at 158see also 28 U.S.C.8 1332(d)(1)(B) (defining



that8 1332(a) and CAFA constitugeparate bases for removal of class action matters. Because
Defendants removed this case on the basis of diversity jurisdiction pursugid3g®(a), the
proper inquiry is whether Defendants established that the requirements of catnyaetey and

an amounin-controversy exceeding $75,000 are satisfied.

To that end, although Plaintiff has not contested Defestaadsertionthat the
requirements of complete dingity and amountn-controversyexceeding$75,000 are satisfied
the Court has an independattiigation to determine whether it has subject matter jurisdiction.
Kaufman, 561 F.3d at 151 (citinamuel-Bassett, 357 F.3d at 395¥%ee also Golden exrel. Golden
v. Golden, 382 F.3d 348, 35rd Cir.2004) (“The federal courts themselves, of course, have a
continuing obligation to investigate their jurisdiction over the matters before”)hehevaluate
jurisdiction by reviewing the allegations in t@emplaint and notice of removaKaufman, 561
F.3d at 151 Frederico, 507 F.3d at 197 (“[T]o determine whether the minimum jurisdictional
amount has been met in a diversity case removed to district court, a defendard’sfrreticoval
serves the same function as the complaint would if filetie district court.”)

Regarding diversity of citizenshifefendants assert that completeedsity existsas
Plaintiff is a citizen of the $ate of New Jersey arall Defendants are citizens of théa& of
Arkansas. Notice of Remov@l27. Theseallegationsare consistent with Plaintiff's @nplaint,
and Plaintiff did not object to or offer evidence to dispute tiadlsgations Thus, based othe
assertionsof both parties complete diversity exists.Therefore, the inquiry now turns to the
principle issue of whether the amount in controversy exceeds the $75,000 threshold required by §

1332(a).

the term “class action” within the scope@AFA). Erie makes no mention &1332(a), let alone
the notion that CAFA supersedg&4.332(a) as the sole basis for diversity jurisdiction over class
actions.



Plaintiff's Complaint does not expressly limit his claito an amount less than $75,000,
andthe parties do not dispute threlevant factsthus, the “legal certainty” test must be applied
meaning that the amount in controversy is satisfied unless the coamtiiaced to a legal certainty
that Plaintiffs claims could not exceed $75,006rederico, 507 F.3d at 197 Although not
quantified, Plaintiff's Complaint seeks relief in the form (@) compensatorgamages(2) treble
and otheistatutory damages as permitted under the NJCBAqunitive damages; (4) attorneys’
fees and costs; and (5) any other relief deemstgndoroper by the courtl now considethese
requesteddamages to determine whether it appears to a legal certainty that Plaintiff obuld n
recover more than $75,000.

In the present case, Plaintitfegeshat he sufferedpproximately $10 in acaldamages,
while also seekingreble damages and statutory penalties pursuant to Defendants’ alleged
violations of the NJCFA. A private party may state a claim under the NJCFA if sieeoan
demonstrate an ascertainable loss caused by a defendant®wiofahe statute. N.J.S.A. 56:8
19; Thiedmann v. Mercedes-Benz USA, LLC, 183 N.J. 234, 246 (2005)Because Plaintiff has
allegedan ascertainable loss of about $10, the statute further requires courts dopbairaiffs
threefold the actual damages resulting from a violation, which in this case, worgdds@ac
Plaintiff's potential award to approximately $30. N.J.S.A. 56:8-19.

Plaintiff also aversn his NJCFA clainthat ABC Financials liable for enhanced damages
under the statute “additional penalties” provision for violations causing injuries to senior ogize
and/or disabled persons, such as Plainffe N.J.S.A. 56:814.3. While this provision provides
for civil penaltiesof up to $30,000 to punish defendants for certain unlawful conduct directed
towards senior citizens and/or disabled persons, these penalties are nbteauatdar a private

causes of actiohut may only be sought by the Attorney Genef@de Weinberg v. Sorint Corp.,



173 N.J. 233, 247-50.Plaintiff, as a privaténdividual, is limited tothe treble damagegsovided
by N.J.S.A. 56:819. Therefore, with regard to compensatory and statutory damages ffRlainti
claims total, at mosgpproximately $30.
| turn next toPlaintiff's request fopunitive damages, attorneys’ fees, and related costs.
Claims for punitive damages may be aggregated with claims for compensatorgedama
determining whether the requisite amoin controversy is satisfiaahly where theyare available
as a matter of state substantive la®@olden, 382 F.3d at 355Similarly, potential attorneys’ fees
must also be considered in calculating the amount in controversy where they aredpi@mvize
state statuteSuber v. Chrysler Corp., 104 F.3d 578, 585 (3rd Cir. 199AVhere, as here, punitive
damages and attorneys’ fees would need to represent the bulk of any possible teceatsfy
the amount in controversy requiremensubject those claims to particularly close scrutifge
Packard v. Provident Nat. Bank, 994 F.2d 1039, 1046 (3rd Cir. 1998knn v. Wal-Mart Sores,
Inc., 116 F.Supp.2d 557, 569.
Under New Jersehaw, punitive damages are governed by the Punitive Damages Act, N.J.
Stat. Ann. 8§ 2A:15-5.0%t. seq. (“NJPDA”), which provides that:
[tjo recover punitive damages, the plaintiff must demonstrate by clear and
convincing evidence that the harm suffered was the result of defendant’s acts or
omissions, and such acts or omissions were actuated by actual malice or
acconpanied by a wanton and willful disregard of persons who foreseeably might

be harmed by those acts or omissions. This burden of proof may not be satisfied by
proof of any degree of negligence including gross negligence.

8 The New Jersey Supreme Court has explaihatthe damages and penaltiagailable to
private individuals are limited to those provided in N.J.S.A. B&8Weinberg v. Sporint Corp.,

173 N.J. 233250(N.J. 2002). Thus, the enhanced penalties pursuant to N.J.S.AL%b8:Bay
only be sought by the Attorney General, and an@vailable in private claimsSee N.J.S.A. 56:8
3.1 (stating that the Attorney General is granted authority to hold hearings adalletations,
and assess penalties to the extent of his statutory authority).



Vibra-Tech Engineers, Inc. v. Kavalek, 849 F. Supp. 2d 462, 500 (D.N.J. 2012) (ciflaglova v.
Mint Mgmt. Corp., 375 N.J. Super. 405 (App. Div. 2005)). Actual malice is defined as “an
intentional wrongdoing ithe sense of an euwhinded act;wanton and willful disregard is defined
as ‘a deliberate act or omission with knowledge of a high degree of probability of hanather
and reckless indifference to the consequences of such act or omigsidnS3tat. Ann8 2A:15-
5.09.

As pled in theComplaint, Plaintiff could not recoveupitive damages under New Jersey
law for any of his claims. First, with respect to Plaintiff's contract clamhere the essence of a
cause of action is limited to a breach of a commercial conteat,absent exceptional
circumstances concerning a s@crelationship between the parties, punitive damages are
inappropriate regardless of the conduct constituting the br&acddler v. Lawn-A-Mat Chemical
& Equipment Corp., 141 N.J. Super 437, 449 (App. Div. 197@®)is clear thaPlaintiff's claims
arise from a boilerplate membership agreement executed between himself and theChialt
Moreover, absent from Plaintiff's Complaint are any allegations showing @akpaationship
betweerPlaintiff andthe othemparties. Acordingly,Plaintiff would be unable teecover punitive
damages in connection with his claims for breach of contract, or for breach of taitdaty to
a third-party beneficiary.

Turning toPlaintiff's commonlaw tort claims for fraud and conversion, although such
causes of actiomay, urder different circumstancesypport punitive damages under New Jersey
law, here Plaintiff fails to allege the requisite intent and culpability necessgunstidy such an
award. An award of punitive damages requires “a showing of culpability in exddkat needed
to state the bare bones elements of the underlying tbotBosco v. Kure Engineering Ltd., 891

F. Supp. 1020, 1034 (D.N.J. 199@)iting W. Page Keetoret al., Prosser and Keaton on Torts 8



2 at 9 (5th ed. 198%)see also id. (“Fraud,standing alone, without some additional aggravating
element, will not sustain a claim for punitive damages.’itif@ Jugan v. Friedman, 275 N.J.
Super. 566, 572 (App. Div. 199) Indeed as noted abovy@unitive damages are availabieder
New Jerseydwin conversion and frauclaims only if the plaintiff demonstrates that the defendant
acted with the level of culpability required by the NJPD@nyiuke v. Cheap Tickets, Inc., No.
09-CVv-891, 2009 WL 5218064 at *3 (D.N.J. Dec. 31 2009) (citations omittelbwever the
Complaint merly sets forth a barebones clashfraud, without any additional element, such as
malice Similarly, with respect to his conversion claiRlaintiff merely alleges that ABC
Financial acted “dliberately, knowingly, and wrongfully,” and pleads no facts showing or
supportinga plausible inference that ABC Financials may have engaged in type of conduct that
constitutes an “eviminded act” or “knowledge of a high probability of harnBé&cause Riintiff

fails to allege malice or wanton recklessness with respect to either of his adawntort claims,
Plaintiff cannotrecover punitive damage$ee Gruber v. Xactis Corp., Civ. No. L.-804407, 2013
WL 4746529, at *4 (App. Div. Sept. 5, 201@3)To be subject to liability for punitive damages, a
defendant’s conduct must be willfully and wantonly reckless or malicio@ubd{ingGennari v.
Weichert Co. Realtors, 148 N.J. 582, 610-11 (190).

For the same reasor3laintiff would be unable to obtain punitive damages for his NJCFA
claim. Under the NJCFA like the common law causes of action discussed above, to support an
award of punitive damages, a plaintiff must establish that the defendant’s wintamdluct rises
to thelevel of culpability required by the NJPDABoyes v. Greenwich Boat Works, Inc., 27 F.
Supp. 2d 543, 549 (D.N.J. 1998). Althougjaintiff's Complaint avers that ABC Financial made
deliberate false representations in the cancellation provision of #mabktship Agreement,

Plaintiff fails to provide any facts showing, or giving rise to the inferetihag,Defendants acted

10



with “actual malice” or “wanton or reckless disregard.” Therefaiace Plaintiff has not
adequately pled a basis tecover punitive damages from Defendants on dryisoclaims,he
instead is limited to the aforementioned compensatory and statutory damages totaling
approximately $30.

Because | find to a legal certainty that Plaintiff may not recover punitivageson his
claims as pledthe requisite amount in controversy mayyobé satisfied if potential attorneys’
fees and costs, aggregated with $30 of compensatory and statutory damagesatigbylthe
requisite $75,000 amount in controversy. Under the NJCFA, a plaintiff who suffeys “an
ascertainable loss of money” as aule of unlawful conduct under the act shall be awarded
threefold the actual damages sustained, as well as “reasonable attorneyilifgeges and
reasonable costs of suit.” N.J.S§56:819. Because Plaintiff alleges that he suffered a loss of
money due to Defendants’ violation of the NJCFA, attorneys’ fees would be avadaPlaintiff
under the statute, and must be considered in determining whether the amount in controversy
requirement is satisfied. Nonetheless, even under the legal cefi@énty’a claim for an
unspecified amount of attorneys’ fees does not necessarily satisfyrigtecfional minimum.”
Zanger v. Bank of America, N.A., Civ. No. 10CV-2480, 2010 WL 3910142 at *4 (D.N.J. Oct. 1,
2010);see Frederico, 507 F.3d at 199Indeed to satisfy the jurisdictional minimum, this Court
would have to award a preposterously high amount of attorneys’ fees and costs in@omntct
a nominal amount of compensatory damagfe$30—which is inconsistent with the purpose of
the amount in controversy requiremegte Packard, 994 F.2d at 10445 (explaining that amount
in controversy requirement “must be narrowly construed so as to not frustrageéssional intent
to “keepthe diversity caseload of the federal courts under some medium of control”). M@reover

courts have routinely rejectéde argumenthat a plaintiff could meet the amount in controversy

11



by relying primarily on the award of of attorneys’ fees, rather toampensatory damageg.g.,
Lauchheimer v. Gulf Qil, 6 F. Supp. 2d 339, 346 (D.N.J. 1998) (holding that amount in controversy
could not be satisfied by potentially excessive award of attorneys’ fees wphantiff, if
successful, would receive very smadimpensatory damageg§)ail v. Travelers Companies, Civ.

No. 98CV-1254, 1998 WL 709296 at *3 (E.D. Pa. Oct. 6, 1998) (finding to a legal certainty that
amount in controversy could not exceed $75,000 by aggregating potential attorneys’ fees whe
compenstory damages could not exceed $5,0@)hen v. Gerber Products Co., Civ. No. 96
CV-3071, 1996 WL 593720 at *5 (E.D. Pa. Oct. 21, 1996) (finding to a legal certainty that amount
in controversy could not exceed $50,000 where plaintiff could recover up to $4,000 in
compensatory damages, and amount in controversy could only be satisfied by awauging a
$46,000 in attorneys’ fees)l am therefore satisfied, to a legal certainty, that even taking into
consideration an award of attorneys’ fees, Plaintiffidmot recover more than $75,000.

In sum, because | find to a legal certainty that Plaintiff’'s claims camxoetd $75,000,
Defendants have failed to carry their burden of establishing that the instanitlaatisfies the
requisite amount in controversy for this Court to have subject matter jurisdiction2éteS.C.
1332(a). Lacking such jurisdiction, | must remand the instant lawsuit to state court.

Lastly, | note that, in connection with thequest to remandlaintiff asserts that he is
entiled to attorneys’ fees and related costs pursuant to 28 WBI€&47(c). | deny Plaintiff's
request, finding that Defendants’ removal of the Complaint was reasonable, baseshdimg of
the Complaint and the lenient standard applicable to determwinggher Plaintiff's claims
satisfied the requisite amount in controversy; theretmeaward fees and cosssnot warranted
under the the circumstances of this cabtartin v. Franklin Capital Corp., 546 U.S. 132, 141

(2005) (“[T] he standard for awarding fees should turn on the reasonableness of the removal.

12



Absent unusual circumstances, courts may award attorney’s fees under 8§ 1447(c)eoaltheh
removing party lacked an objectively reasonable basis for seeking ren@oalgsely, when an
objectively reasonable basis exists, fees should be dgni¢dlso note that Defendants filed a
motion for sanctions pursuant to Fed. R. Civ. P. 11, based on their contention that Plaintif€s clai
against Defendants are wholly frivolous. Because this Court lacks subjest jonagtdiction over
Plaintiffs Complaint, and because | do not reach the issue of whether Plaagitiny viable
claims against Defendants, Defendant’s Rule 11 motion for sanctions is denied as moot.
CONCLUSION

For the foregoing reasons, this Codetermines that subject matter owaintiff's
Compilaint is lacking, and accordingly remands this action to state court. Ptametffiest foan
awardfor attorneys’ fees and costs is denied, as is Defendants’ motion for Rule iérsanct

An Order will be entered consistent with this Opinion

Date: Augustl8, 2014 /sl Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.
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