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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RAYMOND MILANO,

Plaintiff,
Civil Action No. 14-1263JAP) (TJB)
V.
OPINION
FEDERAL EXPRESS
CORPORATION, et al.,

Defendant

PISANO, District Judge.

Plaintiff Raymond Milano (“Plaintiff” or “Milano”) has filed this action againg h
former employer, Defendant Federal Express CormmrétDefendant” or “FedEX), alleging
numerous claims stemming from his termination from the company after tai@ntgars of
employment. This matter comes before the Court upon a Motion to Dismiss filefdrydant
FedEX[ECF No. 4]. Plaintiff opposes the Motion. The Court has considered the parties’
submissions and held oral argument on October 9, 2014. For the reasons set forth below, the
Court grants Defendant’s Motion to Dismiss.
l. Background

The following allegations are summarized from @@mplaint, and must be taken as true
in deciding this Motion to Dismiss.

Plainiff was hired by FedExn or about February 22, 1982. Plaintiff alleges he was a

model employee throughout his twersy-years of employment Wi FedEx His reviews

1 SeeNewman v. Beard17 F.3d 775, 779 (3d Cir. 2010We accept all factual allegations as true, construe the
amended complaint in the light most favorablhe plaintiff], and determine whether, under angs@nable
reading of the.complaint, he may be entitled to religf.
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averaged 6.4 out of 7. He also won the “Pride Award,” a prestigious award given to only one
employee a year. As an employee, he worked well over 59 hours a week. He hed tleach
top pay scale of approximately $26 per hour, and had five weeks of vacation per ga#iff Pl
had also maximized his pension, and was building towards a second pension. At the time he was
terminated, Plaintiff was approximately number five in seniority out of agpairly 250
people at the Edison, New Jerdawility.

During his entireemployment with FedEx, Plaintiffalled out twice on Christmas Eve.
The final time he called out was during his final year of his employment with-edten, a a
result of his fathem-law passing away, he tookree days of bereavement leavéis leave
included Christmas Eve. Plaintiff alleges that all employees are entitled to seakdment
leave, especially those whom are as senior as Plaintifintfflalleges that FedEmanagement
frowned upon the fact that he was missing Christmas Eve, despite his senioriteged a
entitlement to this bereavement leave.

Plaintiff alleges that the combination of his bereavement leave, his high paytssal
five weeks of vacation, and his beginning of a second pension causedriratdfjement,
including David Lobel(“Lobell”) ,% to “conspire and fabricatestories that Plaintiff was
harassing ten employees of a Gap store that was only one of the hundreds ofdsuginesih
Plaintiff made deliveries. This Gap store was managedbegll's son’s girlfriend. Gap
employees who were managed by Lobell's son’s girlfriend made various cota@gainst
Plaintiff. Plaintiff did not know most of these employees. While Plaintiff was out on

bereavement leave, Lobell allegedly made falatestents in front of Plaintiff's coworkers,

2 Lobell is a named as a defendant in this case, but has yet to be served.
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telling Plaintiff's coworkers that Plaintiff had sexually harassed rotlesn ten women in one
store. Lobell then threatened to kill Plaintiff for what he allegedly did at #pe G

Upon Plaintiff's return tavork, he was called into his manager’s office, allegedly
without any due process, and was escorted off the premises “pending invastigeompl. I
26. Plaintiff was told to return three days later, at which point he was giveniadevn letter
from FedEx

Plaintiff alleges that these statements by Lobell affected his position in the ggrhjzan
reputation, his ability to work with other employees, his promotions and pay, and otlets aspe
of his employment and persondél Plaintiff allegeshat Lobell was aware that the statements
and representations he made about Plaintiff were false when he made them, anthasterte
false representations were made in an attempt to discredit him and cause hemgiakhe
workplace, as well as twause him emotional distress. He allegesFedExand Lobell planned
and conspired to terminate Plaintiff as a result of his pay rate, vacation tooed gension, and
for calling out on Christmas Eve, with knowledge that if they terminated Plaheiffcould
replace him with a new employee who would make less money, have a different paddessa
vacation, and would save them on overtime pay.

On January 7, 2014, Plaintiff filed an eight-count Complaint in the Superior Court of
New Jersey, Middlesex County, Law Division. On February 14, 2014, FedEx removed to this
Court based on diversity jurisdiction and federal question jurisdiction. In his Gampla
Plaintiff alleges théollowing claims: (1) “hostile work environment/wrongful termination”
violation of “public policy and various New Jersey and/or Federal statutes,pICbirst Count,
1 4; (2) interference with prospective economic advantage; (3) intentionetionflof emotional

distress; (4) libel/slander/defamation; (5) breachadiary duty; (6) breach of contract; (7)



breach of implied covenant of good faith and fair dealing; and (8) “concert ohActCompl.
Eighth Count.
. Standard of Review

Federal Rule of Civil Procedure 12(b)(6) provides that a court may dismisspéagam
“for failure to state a claim upowhich relief can be granted.” Fed. R. Civ. P. 12(b)(6). When
reviewing a motion to dismiss, courts must first separate the factual and legaitslefrtbe
claims, and accept all of the welleaded facts as tru&eeFowler v. UPMC Shadysigd&78
F.3d 203, 210-11 (3d Cir. 2009). All reasonable inferences must be made in the Plaintiff's favor.
See In re Ins. Brokerage Antitrust Liti¢18 F.3d 300, 314 (3d Cir. 2010).

In order to survive a motion to dismiss, the plaintiff must provide “enough factsdastat
claim to relief that is plausible on its fac&&ll Atl. Corp. v. Twomb\550 U.S. 544, 570
(2007). This standard requires the plaintiff to show “more thaeer gfossibility that a
defendant has aateunlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (20094 “plaintiff's
obligation to provide the grounds of his entitle[ment] to relief requires more thels knd
conclusions, and a formulaic recitationtieé elements cd cause of action will not do.”
Twombly 550 U.S. at 555 (internal guations and citations omitted)Vhen assessing the
sufficiency of a civil complaint, a court must distinguish factual contentions[ghdeadbare
recitals of the eleants of a cause of action, supported by mere conclusory statemebts,”
556 U.S. at 678. Any legal conclusions are “not entitled to the assumption of truth” by a
reviewing court.ld. at 679. Rather, “[w]hile legal conclusions can provide the framewaba
complaint, they must be supported by factual allegatiolts.”"See also Fowle578 F.3d at 210

(explaining that a proper complainhtst do more than allege a plaintiff's entitlement to relief”).



A statute of limitations defense may appropriated raised in a motion to dismiss under
Fed.R. Civ. P. 12(b)(6) under the law of this Circuit (thecadled “Third Circuit Rule”). The
Third Circuit Rule permits a lintions defense to be raised ‘iié time alleged in the seahent
of a claim showshat the cause of action has not been broughimihe statute of limitations.”
Robinson v. JohnspB13 F.3d 128, 135 (3d Cir. 200@uotingHanna v. U.S. Veterans Admin.
Hosp, 514 F.2d 1092, 1094 (3d Cir. 1975))f the [statutory] bar is not ggarent on the face of
the complaint, then it may not afford the basis for a dismissal of the complaintRuider
12(b)(6).” Bethel v. Jendoco Constr. Corp70 F.2d 1168, 1174 (3d Cir. 197&ee also
Oshiver v. Levin, Fishbein, Sedran & Berm&8 F.3d 1380, 1384 n. 1 (3d Cir. 1994)ile
the language of Fe®. Civ. P. 8(c) indicates that a statute of limitations defense cannot be used
in the context of a Rule 12(b)(6) motion to dismiss, an exception is made where the mbmplai
facially shows nocompliance with the limitations period and the affirmative defense clearly
appears on the face of the pleading.”).

V.  Discussion

A. Counts One an@hreeof Plaintiff's Complaint

In Counts One and Three of his Complaint, Plaintiff has brawghtlaims for “hostile
work environment/wrongfulermination”and intentional infliction of emotional distress. As an
initial matter,in his Opposition, Plaintiff has disavowed that his claim for “hostile work
environment/wrongful termination” in Count One of his Complard discrimination claim
under the New Jersey Law Agaimscrimination(“NJLAD”) or Title VII. SeePl.’s Opp. Br. at
3. Plaintiff argues that his cause of acti®iased upon FedExtecision to terminate him,
based upon some alleged intention to replace him with a loweng,astw employee in order to

avoid the costs of Plaintiff’'s seniority, second pension, high pay scale, and fiveafleeks



vacation. See id.While sympathetic to Plaintiff's plight, the Cowannot ascertaiwhat

possible cause of action exists for such an employment decision, if not based upon a possible
membership in a protected class by Plaintiff. At oral argument, counseéhiotifPwas unable

to elucidate what the actual cause of action would otherwise tmdawgly, for that reason

alone, Plaintiff's claim for “hostile work environment/wrongful terminatishould be

dismissed.

Even if the Court were to assume that Plaintiff had successfully stated amiaomfe
sort of non-discrimination based tort of hostile work environment or wrongful termindtion, i
would fail for the same reasdmat Plaintiff'sclaim for intentional infliction of emotional
distress must fail. Under New Jersey law, ttaitms have a twgear statute of limitationsSee
N.J. Stat. Ann. 8 2A:14-2 (“Every action at law for an injury to the person caused by the
wrongful act, neglect or default of any person within this State shall be eocach within 2
years next after the cause of any such action shall have accraed,”®.g.Hardwicke v.
American Boychoir Schoal88 N.J. 69, 85 (2006) (noting that tort claims, including those for
intentional infliction of emotional distresare subject to a two year statutdiofitations).

Here, Plaintiff has alleged that he was hired on or about February 22, 1982. He alleg
that he was employed yedExas a courier for twentgix years, meaning he was terminated in
20082 Accordingly, Plaintiff was obligated to bring his claims within two years of teerual,
or by 2010. Plaintiflid not commence this lawsuit until 2014, making his claims extremely
untimely. At oral argument, counsel for Plaintiff did not dispute that neither thieaiongt

violation doctrine nor the discovery doctritetled the statute of limitations of thedaims.

3At oral argument, counsel for Plaintiff stated that Plaintiff was terminatelhouary 9, 2008.

6



Therefore, because Plaintiff's tort claims are untimely on the face ofmpldint,Counts One
and Three are dismissed.

B. Count Two of Plaintiff's Complaint

In Count Two of Plaintiff's Complaint, he brings a claim for intentional interfexemith
his prospective economic advantage. Unlike Plaintiff's other tort claimstionahinterference
with one’s economic relations is subject to aysar statute dimitations. SeeN.J. Stat. Ann. 8§
2A:14-1;Patel v. Sorianp369 N.J. Super. 192, 247 (App. Div. 200&yplaining that the
malicious interference claims are subject to aysiar statute of limitations)Plaintiff's claim,
however, suffers from numaeis other deficiencies, and must be dismissed.

In order to state a claim for intentional interference with prospective etomalvantage
under New Jersey law, a party must establish:

(1) a plaintiff's existing or reasonable expectation of economic beoefit

advantage; (2) the defendant's knowledge of that expectancy; (3) the defendant's

wrongful, intentional interference with that expectancy; (4) the reasonable

probability that the plaintiff would have received the anticipated economicibenef

in the absece of the interference; and (5) damages resulting the defendant's

interference.
Lightning Lube, Inc. v. Witco Corp4 F.3d 1153, 1167 (3d Cir. 1993) (citiRgnting Mart—
Morristown v. Sharp Elecs. Corpl16 N.J. 739, 751-52 (1989)). Ewessuming that Plaintiff
has successfully alleged some sort of protectable economic relatierashipsue that this Court

will delve into further below—Rlaintiff’'s Complaint cannot plausibly allege a claim for

intentional interference with prospective economic advantage because the trepuhose

who “lur[e] away, by devious, improper and unrighteous means, . . . the customer of another.”

Printing Mart, 116 N.J. at 750. In other words, “it is ‘fundamental’ to a cause of action for

tortious interferene with a prospective economic relationship that the claim be directed towards

defendants who are not parties to the relationshih.at 751. Here,Plaintiff's claim is against



FedEx SeeCompl. Second Count; Pl.’s Opp. Br. at 4 (explaining that his claim is based upon
“FedExterminat[ing] plaintiff as a result of his starting a second pension, having sugih alyi
rate, fiveweeks vacation|[sic], and all the other financial and medical benefits that came along
with the positiori’). Accordingly, beause tortious interference only exists to protect parties
from outside interference with an existing or prospective contractual retapoidaintiff’s
claim fails as a matter of law and must be dismissed.

C. Counts Five, Six, and Seven of Plaintiff's Complaint

In his Complaint, Plaintiff has brought claims for breach of fiduciary dutychref
contract, and breach of implied covenant of good faith and fair dealing, all of whiphesnised
upon the existence of an alleged contractual relationshigebaPlaintiff and FedEx.SeePl.’s
Opp. Br. at 10-11. Under New Jersey law, employment is presumptivelyititmeaning
“either the employeor employee can terminate their relationsitigny time and for any
reason.” Armato v. AT & T Mobility LLCA-2754-11T2, 2013 WL 14967at*2 (N.J. Super.
Ct. App. Div. Jan. 15, 2013giting Peck v. Imedia, Inc293N.J. Super. 151, 162-63 (App.
Div.), certif. denied147N.J.262 (1996)). This presumption is overcome, however, if “an
agreement exists that provides otherwis@litkowski v. Thomas J. Lipton, Int36 N.J. 385,
397 (1994).

Here, Plaintiff has failed to plead any facts to establish the existence exjm@ss or

implied contractual agreemebétwea Plaintiff and FedEx. The only reference to any sort of

4 Plaintiff appears to rely upohé alleged contractual réilanship between FedEand himself as the basis of his
fiduciary duty claim. For the reasons discussed above, the CourtHatd@laintiff has failed to approptéy

allege the existence of either an express or imphatractual relationship betvemn Plaintiff and FedExHowever,
even if the Court were to find that Plaintiff appropriately pled a conheelationship, Plaintiff's claim for breach
of fiduciary duty would still fail because “[ulnder New Jersey latgraremedy does not arise from a contractual
relationship unless the breaching party owes an independent duty infqydsed” Perkins v. Wash. Mut., F$SB
655 F. Supp. 2d 463, 471 (D.N.J. 2009). Here, Plaintiff has not pled any otheeriddat duty owed toim by
FedEx.



contract between Plaintiind FedExn the Complaint is Plaintiff's assertion that “[t]he
Employment Agreement between plaintiff and FedEx constitutes [an] eafdecontract.”
Compl. Sixth Count at § 2. Plaintiff, however, provides no facts to support his legal conclusion
that there was an “enforceable contrdmgtween Plaintiff and FedEx. Likewisa,his
Opposition, Plaintiflasserts that, “[a]t the very leastere was an implied contract between
plaintiff and defendant after an employment career of 26 years with the sarpary.” Opp.
Br. at 10. Plaintiff, however, cannot defeat the presumptionwillaémployment by relying
solelyon Plaintiff's long areer at FedExather, in order to state a claim for a breach of either
an express or an implied contract of employment, Plaintiff ipoisit to specific language in
either the employment contramt some other widely spread employment document, such as an
employment manual, thahows “anexpress or implied promise concerning the terms or
conditions of employmerit Witkowskj 136 N.J. at 393ee alsdaget v. Wells Fargo Bank,
N.A, CIV. 2:13-03544, 2013 WL 6188638, at *2 (D.N.J. Nov. 26, 20D8)t v. Port Auth.
Trans-Hudson Corp92 F. Supp. 2d 416, 423 (D.N.J. 200B)aintiff’s failure to do so is fatal
to his claims hereWhile a kegal conclusion may provide the framework of a complaint, it must
be supported by factual allegations in order to survive a motion to dismiss under Rul@)12(b)(
See Igbhal556 U.S. at 67%F-owler, 578 F.3d at 210Accordingly, because Plaintiff has alleged
no facts to support the existence of any enforceable employment agreemeendaiwself and
FedEx his breaclof contract, breach of fiduciary duty, and breach of the implied covenant of
good faith and fair dealings must be dismissed.

D. Plaintiff's Remaining Counts

In Count Four of his Complaint, Plaintiff alleges claims for defamation, slaadér

libel. These claims are subject to a gmar statute of limitation under New Jersey l&eeN.J.



Stat. Ann. 8§ 2A:14-3Every action at law for libel or slander shall be commenced within 1 year
next after the publication of the alleged libel or slandeségalso Churchill v. State378 N.J.

Super. 471, 475-76, 478 (App. Div. 2005). At oral argument, Plaintiff's counsel conceded that
these claims were untimely. Accordingly, Count Four must be dismissed.

Likewise, in Count Eight of the Complaint, Plaintitisibrought a claim for “concert of
action,” alleging that the named Defendants “pursued a common plan or design t@ aommi
fraud on plaintiff in which they conspired among themselves to engage in a fraudhmedo
defraud the plaintiff.” Compl. Eight Count at I 2. Like several of Plaintiff's atbants,

Plaintiff's claim lacks any factual allegations that support his claim genenalgrtheless that
would appropriately satisfy the heightened pleading standards for fraud idtatreder Federal

Rule of Civil Procedure 9(9). At oral argument, counsel for Plaintiff conceded that there was no
allegations of fraud in the Complaint. Accordingly, Count Eight must be dismissed.

V. Conclusion

For the foregoing r@sons, Defendant FedBxVotion to Dismiss is grantedAn
appropriate Order accompanies this Opinion.

/s/ Joel A. Pisano
JOEL A. PISANO, U.S.D.J.

Dated: October 20, 2014

5> Rule 9(b) requires thdtn all averments or fraud or mistake, the circumstances constituding 6r mistake shall

be stated with particularityMalice, intent, knowledgend other condition of mind of a person may be averred
generally! Fed. R. Civ. P. 9(b)In general, the complaint must describe‘tiwdo, what, when, where and how of
the events at issuieln re Rockefeller Ctr. Props. Secs. Liti§11 F.3d 198, 217 (3d Cir. 2002) (citations and
guotations omitted) Rule 9(b)5 heightened pleading standard for fraud claims is nm¢ampiace the defendants on
notice of the precise misconduct with which they are charged, and toaafetpfendants against spurious charges
of immoral and fraudulent behavidiSeville Indus. Mach. v. Southmost Madgi2 F.2d 786, 791 (3d Cir. 1984).
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