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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

H.T. and S.T. o/b/o V.T. : Case No. 14-1308 (FLW) (LHG)
: OPINION
Plaintiffs,
V.

HOPEWELL VALLEY REGIONAL
BOARD OF EDUCATION,

Defendant.

WOLFSON, United States District Judge:

Presently before the Court is a Motiom fummary Judgment by arhtiffs H.T. and
S.T., on behalf of their child, V.T. (collectly “Plaintiffs”), and aCross-Motion for Summary
Judgment by Defendant Hopewell Valley Regiddaard of Education (“Defendant” or “school
district”). After unilaterally removing V.T. from the school district, Pldistpetitioned for a due
process hearing, under the Individuals with Dikges Education Ac{*IDEA”); the petition
was dismissed by an Administrative Law Judge (“AlaB)insufficient. Plaintiffs assert that this
dismissal was erroneous and untimely. Defendegues that the petition was insufficient, and
that the timeliness of the de@mn does not invalidathe ALJ’s sufficiency determination. For
the reasons expressed herein, Defendants’dddtr Summary Judgment is granted, and the

ALJ’s decision is affirmed; Plaintiffs’ Miaon for Summary Judgent is denied.

BACKGROUND

A. Individuals with Disabilities Education Act (IDEA)
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Through the IDEA, 20 U.S.C. § 140§, seq,. the federal governmeptovides funding to
assist states in educating children wdtkabilities living within their border8d. of Educ. of the
Hendrick Hudson Cent. Bt Dist. v. Rowley458 U.S. 176 (1982)). Among the IDEA's
purposes is “assuring that all handicapped chiltieare available to them a free and appropriate
public education which emphasizes special edoiatnd related services designed to meet their
unique needs.L.P. v. Edison Bd. of EAy@65 N.J. Super. 266, 272 (Law Div. 1993) (citing 20
U.S.C. § 1400(c)). The IDEA realizes this dmimposing a series of goals and procedures on
participating statesSeeBd. of Educ. of the Pawling Cent. Sch. Dist. v. S¢l29%@ F.3d 476, 481
(2d Cir. 2002)L.P., 265 N.J. Super. at 272—73 (desargprequirements of 20 U.S.C. 88§ 1412
and 1413).

Under the IDEA, the right to a “free angpaopriate public education” is safeguarded by
elaborate procedural mechanisms, including tijlet tio a due process hearing before a state
administrative officialKomninos v. Upper Saddle River Bd. of Eda8.F.3d 775, 778 (3d Cir.
1994) (citing 20 U.S.C. § 1412; 20 U.S.C. § 14)p(Barties who are “aggrieved by the findings
and decision” of a due processahiag may bring a civiaction in court, ad the court grants
such relief as may be appropriatkdl”

“Although state authorities have limitedsdretion to determine who conducts the
hearings, . . . and responsibility generally faabkshing fair hearing icedures, . . . Congress
has chosen to legislate the cent@inponents of due process hearin@haffer ex rel. Schaffer
v. Weast546 U.S. 49, 54 (2005). Indeed, both thdefal IDEA statute and its implementing

regulations under federal and stie provide clear guidelines asttoe required contents of the



petition filed to request a due process heatifige federal statute states that such a petition must
include:

(1) the name of the child, the addredshe residence of the child (or

available contact information itme case of a homeless child), and

the name of the school the childagending; . . . (Ill) a description

of the nature of the problem tfe child relating to such proposed

initiation or change, including fegtrelating to such problem; and

(IV) a proposed resolution of thegtnlem to the extent known and

available to the party at the time.

20 U.S.C. 8 1415(b)(7)(Axee als®4 C.F.R. § 300.508(b).
The New Jersey implementing regulations stiad “a due process h&ag may be requested
when there is a disagreement regardingtifleation, evaluation, realuation, classification,
educational placement, the provision of a fegggropriate public education, or disciplinary
action.” N.J.A.C. 6A:14-2.7(a). Thregulation further requires thatdue process petition “state
the specific issues in dispute, ned@t facts and the relief soughld: at 6A:14-2.7(c).

Upon receipt of the petition, the school district has fifteen days to notify the hearing
officer and the petitioner whether it believes fietition does not meet the requirements listed
above. 20 U.S.C. § 1415(c)(2)(C); 34 C.F.R. § 3004)04); N.J.A.C. 6A:14-2.7(f). Within five
days of receiving the notification of the sufficiency challenge, “the hearing officer shall make a
determination on the face of the due processptaint of whether the due process complaint

meets the requirements” descdtebove. 34 C.F.R. § 300.504(d)(8¢e als®0 U.S.C. §

1415(c)(2)(D)?

1 Although the parties describestdocument at issue as a “duecess petition,” the federal
statute and regulations use the term “due m®cemplaint” or “due process complaint notice”;
the New Jersey regulations use the term “redoest due process hearing.” These terms shall be
used interchangeably.

2 The statute states that “the hearing officedlsihake a determination on the face of the notice
of whether the notification meets the requirersaitsubsection (b)(7)(A)the word “notice”

refers to the “due process colaipt notice” in 8§ 1415(b)(7)(A).
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B. Factual Background and Procedural History

On May 13, 2013, Plaintiffs, the parentsvoT'., a minor, filed a due process petition
against Defendant, the Hopewell Valley Regid®aard of Education, with the New Jersey
Office of Special Education Programs. PIl. Statement of Undispdégerial Facts (hereinafter
“Pl. SUMF”) 1 1; Def. Counterstatement of tlaputed Material Fast(hereinafter “Def.
SUMF”) 1 1. The petition alleged that V.T., a thEfiyear old student, was that time enrolled
at the Family Foundation School (“FFS”), a private therapeuticdbwaschool, and had
attended the school since May 3, 2012. PI. SUBRFA. (hereinafter “May 13 Petition”) Y 3.
Prior to attending FFS, V.T. had been ermolin Somerset County Education Services
Commission — Alternate Academic Programs&réin after “Alternative High School”) for a
“brief period in 2012.1d. | 4.

According to the petition, V.T. was sdntthe Alternative High School following an
alleged violation of the Hopewell VailleCentral High School policy on drug usé. T 9. In
April 2012, V.T. was suspended for four ddg@m the Alternative High School; that same
month, V.T. was admitted to Princeton House BetraliHealth, and then the Carrier Clinic, as
the result of bipolar disordgpsychosis, and cannabis abuge{f 11-12.

The May 13 Petition alleged thdhe district was aware th&.T. was being treated . . .
since May 2011 for depression with unstableochdisorder, Bipolar Biorder, ADHD, etc., yet
took no action to be of assistanto V.T. or his family.’ld. § 13. The May 13 Petition then cites
to numerous exhibits, attached to the patitiregarding V.T.’s mental health statigs.| 16. The
May 13 Petition proposed as a riegion that Defendant declareat'V.T. was and is Eligible
for Special Education and Related Services” and theligible, the district should provide an

Individualized Educational PIgHIEP”), including continued placement at FFS, and that the



school reimburse V.T.’s family for the costs of FRES.J 18(F)3
On May 29, 2013, Defendant filed a timely challenge to the sufficiency of the May 13

Petition, pursuant to 20 U.S.C1815(c)(2)(A). Def. SUMF | 3, Pl. SUMF Ex. F. On June 6,
2013, Administrative Law Judge Joseph F. Martssaed a decision finding that the Petition
was insufficient. Def. SUMF { 4; Pl. SUMF ER.(hereinafter “June 6 Decision”). The ALJ first
stated that the May 13 Petitiproperly states the name thfe child, the address of the
residence of the child, and the name of the sctheothild is attending.June 6 ALJ Decision at
3. The ALJ repeated the fact@ssertions in the petitiord. at 3—4, and then found that:

there is absolutely no assertion contained anywhere in the due

process hearing request that fhetitioners sought an eligibility

determination, evaluations, orhetr relief and that the school

district refused to the providersa. In effect, there is no conduct

or action of the school district amounting to a refusal of the

petitioners’ demands that the schaastrict identify, evaluate or

otherwise classify V.T. as eligibfer special education and related

services.

[1d. at 4.]
Accordingly, the ALJ found that éhPetition did not “set forth a deription of the nature of the
problem relating to the proposed or refusedatign or change.” ThALJ concluded that the
facts alleged in the May 13 Petiti did “not involve alisagreement regarding the identification,
evaluation, educational placement and the pronisif a free appropriate public education to
V.T.” and that the petition did “not set forth a description of the natutleegbroblem relating to

the proposed or refused initiation or chandé.’at 5. Thus, the ALJ fouhthe petition was not

sufficient, and dismissed it.

31t is undisputed that V.T. was never refertedhe school distritg Child Study Team for
consideration for special eduiatal services, and thus wasveefound eligible for special
education or any other services.



Plaintiffs appealed the JuBeDecision by filing a Complaint ithe United States District

Court for the District oNew Jersey on June 25, 20%8eCiv. No. 13-3908(AET)(LHG); this
Complaint was withdrawn on February 20, 2014, pamsto a letter requegled by Plaintiffs
on December 6, 2013. Def. SUMF | 6. On JuRe2013, Plaintiffs filed a second petition,
which was identical to the prior petition save &single paragraph. Def. SUMF 7, Pl. SUMF
6; see alsd®l. SUMF Ex. B (“hereinafter “June 12tR®n”). That paragraph quoted the above
language from the ALJ’s decision, and further stated:

(See Exhibit “W”). While same is on appeal with the United States

District Court, without prejudice Petitionetsereby assert that they

attempted to seek assistance from the district both prior and after the

unilateral placement herein including, but not limited, to the

attached correspondences. (Sé&sxhibit “X”). In addition,

Petitioners rely upon the attachedport and curriculum vitae of Dr.

Charles Martinson, a child psychiat who regularly consults for

school districts including the digtt herein. (See Exhibit “Y”).

[June 12 Petition  19].
Again, numerous exhibits where attachethi petition.

On June 20, 2013, Defendant filed a timely sugincy challenge to the June 12 Petition.

Def. SUMF { 8. On July 1, 2013, ALJ Martone fouhd June 12 Petition also insufficient. PI.
SUMF Ex. | (hereinafter “July 1 Decision”). €hALJ noted the additiohparagraph, but stated
that the exhibits attached to the petition “ogbyup to Exhibit *V.’ | could find no exhibit ‘W',
nor does a cursory review of all the exhilvgseal any correspondess that support the

assertion that the petitioners ‘attemptedaek assistance from the district . . Id”at 2-3. The

ALJ nonetheless found that the June 12 Petitdwe$ assert the existence of a disagreement

4 Although Plaintiffs state thatéhJune 6 Decision was “on appééhe docket clearly reflects
that, at the time of the filing dhe June 12 Petition, no appeal lyatibeen filed in the District
Court. This Court cannot discewhether this language in thetRien is deliberately misleading,
or if it merely inarticulately reflectBlaintiffs’ intenton to appeal.
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regarding the identification, eluation, classification, educatial placement and the provision
of a free appropriate plib education to V.T.ld. at 5. However, the ALJ further found that the
June 13 Petition “FAILS to set forth a descriptmf the nature of the problem relating to the
proposed or refused initiation or change, and itL/SAo include a statement of the facts relating
to the existence of thegfiute between the partiesd’ Out of fairness to the parties, the ALJ
granted permission to Plaintiffs to file an ardenent to their Petition “to provide a statement of
the facts relating to the existence of the disphgtween the parties. &pfic facts shall be
supplied by petitioners supportingethclaims that they attempute¢o seek assistance from the
district both prior and after the unilateral placemeiaL.”

Plaintiffs filed an Amended Petition on July 11, 20%8ePIl. SUMF { 15, Ex. K
(hereinafter “Amended Petition"Rlaintiffs again attached numaeis exhibits to the Amended
Petition, including the four exhitis missing from the previous #en, which were attached as
Exhibit “D.” SeeAmended Petition § 6. In the Amended Petition, Plaintiffs referenced specific
exhibits. Plaintiff pointed to “[tje expert report of Susan M. @an” attached as Exhibit “E,”
which “specifically concludes, in part, that thetdict had an obligatiorot at the very minimum,
evaluate the child herein and that the pareatgacted the distridcioth prior and after the
unilateral placementld. § 7(A). Plaintiffs also indicated that Exhibit “G” consisted of records
from the district “that clearly demonstrate tlta district was aware of the multiple issues
affecting V.T.’s ability to access education imaaningful manner,” but, also, that the district
“failed to initiate any action otheir own as required by ‘Child k™" and that the district “was
aware of the parents [sic] desirenave V.T. evaluated and the likeéd’ § 7(C). Finally,

Plaintiffs drew attention to Exhibit “H,” whichihey contend, shows that the district knew or

should have known that V.T. “at amninum, required ‘504 Services.ld. § 7(D). The Amended



Petition repeated the proposed resolution of the disjulit§.8.

Defendant filed a sufficiency challenge to the Amended Petition on July 16, 2013. Def.
SUMF 1 13. At this point, the procedural histtwecomes unclear. Plaiffi$ allege that ALJ
Martone retired, Pl. SUMF { 16, atitht the case was assignedtfitisALJ Lisa James-Beavers,
and then to ALJ Robert Bingham Il (“ALJ Binghamig, 1 17. In the interim, both parties
evidently sought guidance from the OfficeSyecial Education Programs on the mattery 16,
Def. Reply to SUMF { 16. Ultimately, a Due Process Hearing was scheduled for February 5,
2014, before ALJ BinghanseePl. SUMF Ex. L.

However, on January 15, 2014, Defendant adetter to ALJ Bingham, reiterating
Defendant’s position “that the Amded Petition for Due Process . . . remains insufficient, as it
did not comply with the order from Judge Mare.” Pl. SUMF Ex. L. Shortly thereafter, on
January 29, 2014, ALJ Bingham issued a Decision on the Sufficiency of the Complaint. PI.
SUMF Ex. M (hereinafter “Jan. 29 DecisionALJ Bingham, after reviewing the amended due
process complaint, concluded that “it da®t set forth the information requiredd’ at 3. In
particular, the ALJ found that

it does not aver specific facts, as ordered by Judge Martone,
supporting petitioners’ claim that theytempted to seek assistance
from the district both prior to @hafter the unilateral placement.
Rather than describing specific fadthe amended complaint merely

references attached exhibitsdties not specific what exactly was
requested, from whom, when, and how such requests were made.

[1d.]
ALJ Bingham therefore dismissed the petititzh.
On February 28, 2014, Plaintiffs filed ai@plaint in this Court appealing ALJ
Bingham’s decision, and requesting costs aed.f®n January 12, 2015, Plaintiffs moved for

Summary Judgment, assertingttALJ Bingham erred in findg the petition insufficient; on
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February 9, 2015, Defendant filed an opposition and cross-motion for Summary Judgment,

contending that the sufficiendetermination was correct.

STANDARD OF REVIEW

The parties have styled their motions as summary judgment motions. This practice is
“permissible under the IDEA,” but the Cowrttlecision “is not a true summary judgment
procedure. Instead, the distraurt essentially conducts antoh trial based on a stipulated
record.”D.B. ex rel. H.B. v. Gloucester Twp. Sch. Digbl F. Supp. 2d 764, 769 (D.N.J. 2010)
aff'd sub nom. D.B. v. Gloucester Twp. Sch. 4&9 Fed. App'x 564 (3d Cir. 2012) (quoting
Ojai Unified Sch. Dist. v. Jackspa F.3d 1467, 1472 (9th Cir. 1993)).deciding an IDEA case,
this Court must “appl[y] a modified version @¢ novareview and is required to give due weight
to the factual findings of the ALJL.E. v. Ramsey Bd. of Edud35 F.3d 384, 389 (3d Cir.
2006). That is, “[flactual findinggom the administrative proce®ds are to be considered
prima facie correct” and if theoart “fails to adhere to thent,is obliged to explain why.S.H. v.
State-Operated Sch. Disif City of Newark336 F.3d 260, 270 (3d Cir. 2003).

The Court's review over questions of lamdahe ALJ's application of legal precepts,
however, is plenaryCarlisle Area Sch. v. Scott P. By and Through Bes82F.3d 520, 528,
n.3 (3d Cir. 1995)D.B. v. Ocean Township Bd. of EAU&85 F. Supp. 457, 500 (D.N.J. 1997);
Bucks Cty. Dept. of Mental HehiMental Retardation v. De Moy227 F.Supp.2d 426, 428

(E.D. Pa. 2002).

DISCUSSION

Plaintiffs’ Complaint and Motion present twdated issues. First, Plaintiffs contend that



ALJ Bingham incorrectly determined thaetAmended Petition was insufficient. Second,
Plaintiffs assert that ALJ Binghds decision must be reversed as it was not made within the
time limitation prescribed by statute. However aaditional issue, allttenot raised by the
parties, is whether this Court has jurisdictiorémsider this issue.égause a federal court has
an independent duty essess jurisdictioZambelli Fireworks Mfg. Co. v. Wop892 F.3d 412,
420 (3d Cir. 2010)see alsd-ed. R. Civ. Proc. 12(h)(3), | must address this issue first.
A. Jurisdiction
Federal courts are courts of limited jurcttbn: “they have onl the power that is

authorized by Article 11l othe Constitution and the statutes enacted by Congress pursuant
thereto.”Bender v. Williamsport Area Sch. Djst75 U.S. 534, 541 (1986). Although the IDEA
gives parents the right to haaéhearing before a state admirasive official, the statute also
expressly gives parents the right to file a civil@cin federal court toeview the administrative
decision.See20 U.S.C. 8§ 1415(i)(2)(A). However, theli to file a civil action in federal
district court for review of th state administrative action is not unlimited; rather, the statute
provides that:

Any party aggrieved by the findings and decision made under

subsection (f) or (Kwho does not have the right to an appeal under

subsection (g), and any party aigged by the findings and decision

made under this subsection, shall have the right to bring a civil

action with respect to the compia presented pursuant to this

section, which action may be dught in any State court of

competent jurisdiction or in a digtt court of the United States,

without regard to thamount in controversy.

[d]

Subsection (f) of the statutesteibes the “impartial due pragghearing” conducted by “the

5> Subsection (k), which is not issue here, discusses the prodesplacement of a child in an
alternative educational setting. Id. at 8§ 1415(k).
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State educational agency or by the local educational agddcat’8 1415(f)(1)(A). Subsection
(9) provides that the subsection (f) “impartial guecess hearing” befe a local educational
agency may be appealedihe State educational agenty. at 8 1415(g). Sulestion (i)—"this
subsection”™—provides that decisions made inihgarunder subsectiong,({k), and (g) “shall
be final.”Id. at 8 1415(i)(1).

The plain language of the stautherefore, permits an aggd to the federal courts only
where a party is “aggrieved by the findings and sleni’ made under subsections (f), (k), or (g).
However, a determination by an ALJ that a duzcpss petition is insufficient is made pursuant
to subsection (c); if # petition is found insufficient, no imgal hearing under subsection (f) is
ever held, nor will an appeal undaubsection (g) occur. The statute, therefore, does not provide
for an appeal of the sufficiency determination to the federal courts.

Indeed, two district courtsnd one Circuit court, have founkat the federal courts lack
jurisdiction to hear an appeal of a suficcy determination for precisely this reasBaeKnight
v. Washington Sch. DisCiv. No. 09-0566 (ERW), 2010 WL 1909581 (E.D. Mo. May 10,
2010);aff'd 416 Fed. App’x 594 (8th Cir. 2011G.R. ex rel. Russell v. Dallas Sch. Dist. No. 2
Civ. No. 10-232 (KI), 2010 WL 5232958 (D. Ore. Dec. 15, 2010).Rimight court, in addition
to examining the statutory language, quqgtad of the legilative history:

A due process complaint noticéefi under section 615(b)(7)(A) is
deemed to be sufficient for purposes of going to a due process
hearing. However, if the party raemg the notice believes it to be
insufficient, section 615(c)(2) reges the receiving party to notify

the hearing officer and the otherrfyawithin 20 days of receiving

the notice. A hearing officer then$éive days from receipt of the
notice of insufficiency to determine whether the due process
complaint notice meets the statutory requirementhis
determination shall be made on the face of the complaint. There

should be no hearing or appeal iegard to the hearing officer's
determination.
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[Knight, 2010 WL 1909581 at *8 (quoting S. Rep. No. 108-185, at
35 (2003) (emphasis added))].

The plain language of the statute slo®t appear to provide for adjaial appeal of a sufficiency
determination under 8§ 1415(c)(R), and furthermore legiative history supports that
conclusion.

There is, however, a paucity of case law anftderal courts’ jurisdiction over an appeal
of a sufficiency determination. Moreover, while | @dhat the Third Circuit, as well as courts in
the District of New Jersey, fia decided appeals from sgféncy decisions, none have
considered the question of jurisdicti®eeM.S.-G v. Lenape Reg'l High Sch. Dist. Bd. of Educ.
306 Fed. App’x 772, 775 (3d Cir. 200®);F. v. Collingswood Pub. SciCiv. No. 10-594
JEINJS, 2013 WL 103589 (D.N.J. J&)2013). Just as here, it &aps that in those cases, the
parties never raised the jurisdictional isstiecordingly, while | find that under the plain
language of the statute, it appears that thisrQacks jurisdiction to determine whether the ALJ
correctly dismissed Plaintiffs’ due process peti, nonetheless, out of an abundance of caution,
and to prevent any undue delay to the partiesl] address the substantive issues here: whether
the ALJ correctly determined that the Amendadition was insufficient, and whether the timing
of the ALJ’s decision renders it void.

B. Sufficiency of the Petition

Plaintiffs make two argumentvith respect to the suffemncy of the petition. First,
Plaintiffs assert that ALJ Binghaerred in refusing to consid#ére exhibits submitted with the
Amended Petition. Second, Plaintiffs assert,teaén in the absence of the exhibits, the
Amended Petition was sufficient under the statute. The sufficiency dithprocess petition is
a question of law, rather than a question of fa€tAshcroft v. Iqgbgl556 U.S. 662, 674—75

(2009) (finding that “disposition of a motion to dismiss a complaint for insufficient pleadings”
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falls within the category of “abstract’ legquestions”); thus, my review of the ALJ
determination is plenary.

ALJ Martone determined that Plaintiffs’ Juh® Petition failed to “set forth a description
of the nature of the problem relating to thegmsed or refused initiation of change” and to
“include a statement of facts relating to the &xise of a dispute betwe#re parties” July 1
Decision; ALJ Bingham found that the Amended Ratitlid not rectify this insufficiency. Jan.
29 Decision (concluding that tipetition “does not set forth the information required”).
Plaintiffs, however, argue that ALJ Bingham drre refusing to consider the documents
attached to the petition as exhghiAccording to Plaintiffs, “[there simply is no logical reason
... why a Petitioner must be compelleddoite a statement otherwise provided for in an
attached document in order for the ALJ émsider its content in making a sufficiency
determination.” PI. Br. at 8. Indeed, Plaintiffs nttat the federal district courts are permitted to
consider exhibits attached to a conmpiavhen deciding a motion to dismisd. at 9—10.

Defendant contend that there is no autiidhat a complaint can be found sufficient
based on attached documents. Def. Br. at 10hEyrDefendant notes that “the practice of
attaching exhibits to petitionsas never been sanctioned by @ffice of Administrative Law
and now has been explicitly prohibitedd: (citing Memorandum from Laura Sanders, Acting
Director and Chief Adhinistrative Law Judge of thetate of New Jersey Office of
Administrative Law, 1 4 (Sept. 22, 2014) (‘G humber of exhibits accompanying the initial
filing with the Office of SpeciaEducation (OSE) and the OAL sibeen rising. Neither OSE nor
OAL will continue to accept documents that aat in evidence, as the appropriate time for
offering evidence is at a héag.”)). Although that Memorandu post-dates the ALJ’s decision

here, its underlying rational is pertinent.
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| find that the ALJ did not err in refusing to consider the exhibits attached to Plaintiffs’
due process petitions. The statute and the fedegalation are clear that the sufficiency decision
must be made “on the face of the complaid4 C.F.R. § 300.504(d)(1Moreover, the statute
and regulations provide that thengplaint itself “shall include” a dription of the nature of the
problem. 20 U.S.C. 8 1415(b)(7)(A)(ii); 34 C.F.$&300.504(b) (stating that the complaint “must
include” such a description). The statutel aegulations simply do not provide for the
description of the problem to lrcluded in exhibits attached &édue process petition, requiring
an ALJ to parse through what might be numerous and lengthy exhibits, to hunt for the
petitioner’s claims.

Plaintiffs’ argument that theris “no logical reason” to require such a statement in the
Petition misses the point: the statute does, in faquire that a statement be included in the
petition. Moreover, Plaintiffs’ congrison to a Motion to Dismiss, in which a court may consider
exhibits attached to a complaint, is inapt. Unided. R. Civ. P. 8(a)(2), a complaint must contain
a “a short and plain statement of the claim showlivag the pleader is entitled to relief.” While a
court may consider exhibits attached to a complaint, merely attaching exhibits to a complaint is
insufficient to meet the requirement that “ang@aint must contain sufficient factual matter,
accepted as true, to state a claimelgef that is plausible on its faceXshcroft v. Igbgl556 U.S.
662, 678 (2009)see alsdrD Legal Funding, LLC v. Barry A. Cohen, R.@iv. No. 13-77 JLL,
2013 WL 1338309, at *2 (D.N.J. Apr. 2013) (“Plaintiff cannot meet itgleadingrequirements
under Rule 8(a) by attaching numerous exhiioiit<s Complaint.” (emhasis in original)).

Plaintiffs additionally assert that ALJ Mar@tinvited” the inclusion of exhibits in the
Amended Petition. PIl. Repl. at 14. Plaintiffs cite fhuly 1 Decision, whichated that “[sJuch an

amendment . . . may be limited to an amendroéparagraph 19 to include the specific
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supporting facts and the supporting exhibitd.; see alsaluly 1 Decision at 5. However, | do
not read this language as permitting Plaintiffsely entirely on their exhibits. While ALJ
Martone may have permitted Plaintiffs to incluggporting exhibits, he d ordered Plaintiffs
to include in their amendment “the specifupporting facts.” | ther@ire find that ALJ Bingham
did not err in refusing to rely ahe exhibits attachet the Amended Petition to fill in the facts
missing from the face of the petition.

Moreover, | find that ALJ Bingham correctigund that the Amended Petition, on its
face, was insufficient for failing to contain “asbeiption of the nature of the problem of the
child relating to such proposed initiation or nga, including facts relatg to such problem.” 20
U.S.C. § 1415(b)(7)(A). While thpleading requirements of the IDEA statute are “minimal,”
they are more than a “bare notice pleading requiremBh&’-G v. Lenape Reg'l High Sch. Dist.
Bd. of Educ.306 Fed. App’x 772, 775 (3d Cir. 2009). Thus, for exampl®].B.-G, the district
court found that the due procesguest only stated the following facts: “1) that M.S.G. is in the
tenth grade at Shawnee High Sch@lhe is classified as “emotially disturbed”; 3) the school
suspended him for at least 10 dagsd 4) he is drug dependen®’S.-G ex rel. K.S.-G v.
Lenape Reg'l High Bd. of EAu€iv No. 06-02847(JHR), 2007 W269240, at *3 (D.N.J. Jan.
24, 2007) (subsequent history omitted). Howevercthat stated that “M.S.-G.'s letter does not
state why the school suspended M.S.-G. or the@atuM.S.-G.'s problem and how it relates to
the suspensions,” and that the request “do¢state how to solve the problem, beyond
requesting remedial education; returning M3Sto school; and psychiatric evaluation and
treatment. M.S.G.'s letter does not state haswtlil resolve the problem, perhaps in part
because M.S .-G. does not identify the probldich. The district court therefore affirmed the

ALJ’s dismissal of the case because “it failsdmform to the pleading standards required by the
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statute.”

Similarly,in D.F. v. Collingswood Pub. S¢iCiv. No. 10-594 JEI/JS, 2013 WL 103589
(D.N.J. Jan. 8, 2013), the district court affirmedfdd determination that “the bare assertion
that D.F. was ‘improperly restrained™ was insufficielok. at *4. The court agreed with the ALJ
that “the question left unanswered by Pldfistpetition is, what was improper about the
restraint(s)? Perhaps it was the fact that W&s restrained at all, or the frequency of the
restraint(s), or the natud# the restraint(s), or the lengthtohe D.F. was restrained, to name
just a few possibilities.Id. Thus, “Plaintiff alleged no fastthat would put Defendant on
sufficient notice as to the ‘nature of the problend”

Here, the Amended Petition points to exhibits, and alleges that the exhibits state certain
facts. For example, the Amended Petition saysahatttached expert report concludes that “the
district had an obligation to, #te very minimum, evaluatedlchild.” Amended Petition T 7(A).
Similarly, the Amended Petition afjes that school district recarticlearly demonstrate that the
district was aware of the multiple issudieeting V.T.’s ability to access educationd. I 7(C).
These statements, however, are not facts, mdlgsory allegations, and the Amended Petition
does not, on its face, present fatt support these conclusions.

Moreover, even if the Petitions are considemgkther, the allegatns contained in the
June 13 Petitidhare not clear as to tispecific facts underlying Plaiffs’ claim. The June 13
Petition does provide some factdated to the problem, namely that V.T. had been brought to
the emergency room due to “alleged delusionsd’ that V.T. was transferred to the Alternative

High School due to “alleged drug us&&eJune 13 Petition 11 4, 9. The June 13 Petition also

® 1t is unclear from the papers whether ivaended Petition was intended to supplement the
June 13 Petition, or to stand on its own.
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states that V.T. was treated for “depressuith unstable mood disoed, Bipolar Disorder,
ADHD, etc.”Id. § 13. In addition, the June 13 Petitiotesito notes from Dr. Gursky, one dated
February 23, 2012, which stated that V.T. Wwasg treated for ADHD and “would benefit from
504 Accommodations,” and one dated April 2812, which stated that V.T. “suffers from
depression with unstable mood . . . . It is possild suffers from Bipolar Disorder . . . . He
suffers from cannabis abuséd’ § 16(D). These notes werkegedly provided to the school
district, though the Petition does not state when or the means of trandahittal.

ALJ Bingham found that the Amended Peiiti‘does not set forth the information
required,” and that it was particularly lackitgpecific facts . . . gpporting petitioners’ claim
that they attempted to seek assistance from the district both prior to and after the unilateral
placement.” Jan. 29 Decision at 3. ALJ Binghamhertstated that the Amended Petition “does
not specify what exactly was requested, frohom, when, and how such requests were made.”
Id. | agree with ALJ Bingham’s determinatidndeed, while the Junk3 Petition alleges
conclusorily that V.T.’s parensought help from the districbbth prior and after the unilateral
placement,” neither Petition provides any of the relevant facts on this matter, i.e. when and what
help was requested, who made the request, tonnthe request was made, and how the request
was made, in writing or orallyThese are the most basic, miniraegations required to satisfy
a sufficiency determination. They are alkaht from the Petition and Amended Petition.

In addition to the claim that Plaintiffs sought assistance from the school, the Amended
Petition alleges that “the district failed totiate any action on theawn as required by ‘Child

Find.” Amended Petition I 7(E). “School distsdhave a continuing éigation under the IDEA

" Although the notes from Dr. Gursky are dated, pigtition does not state when they were
provided to the school.
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and § 504—called ‘Child Find’'—to identify areValuate all studentgho are reasonably
suspected of having a disability under the statui2$” v. Abington Sch. Dist696 F.3d 233,
249 (3d Cir. 2012). However, neither the Amen@&edition nor the June 13 Petition provide a
clear factual basis to explain @ the district should have éwn of its obligation under Child
Find, or what action the distrishould have taken. Indeed, “Child Find does not demand that
schools conduct a formal evaluatiof every struggling studentd. at 249. Moreover “[a]
school's failure to diagnose a disabikilythe earliest possible moment is pet seactionable.”
Id. Plaintiffs were required tpresent the “relevant facts” dne dispute regarding the school
district’s Child Find obligationseeN.J.A.C. 6A:14-2.7(c)but Plaintiffs have not plead when the
school district was, or should have been, on naic& T.’s disability, or what specific action it
should have taken. This is an abject failurelead sufficently. Withousuch facts, Defendant
cannot be put “on sufficient notice @sthe ‘nature of the problem.D.F., 2013 WL 103589 at
*4,

Thus, | find that ALJ Bingham correctly tdemined that Plaintiffs’ petition was
insufficient.

B. Timéeliness of the Decision

Although the IDEA statute ral the federal and state irephenting regulations, require
that the ALJ make a determination on a sufficieahallenge within five days of receiving
notification of skh a challengesee20 U.S.C. § 1415(c)(2)(Dhere, the decision on the
sufficiency challenge was issued on Jan2#y2014, six months after the July 16, 2013

challenge was madeRlaintiff therefore argues that thetimely decision is invalid. PI. Br. at 7—

81t appears that Defendant’s insufficiency dade, filed on July 16, 2013, may have been lost
or overlooked as a result of the shuffling aedssignment of ALJs follwing the retirement of
ALJ Martone.Seesuprg pp. 7-8. Indeed, it was only afteettue process hearing was finally
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8. Defendant, however, contends ttha timing of the decision isre@levant to its validity. Def.
Br. at 16. While it is clear that the ALJ erredailing to quickly resole the issue, the remedy
for this error is uncertain.

The IDEA statute, and the federal and stageilisgions, require a haag officer (here, an
ALJ) to make a determination within five daysreceiving the sufficiency challenge. 20 U.S.C.
8 1415(c)(2)(D); 34 C.F.R. § 300.504(d)(2); N.J.ABB:14-2.7(f)(1). Nonetheless, the question
whether the failure of the hearing officer to make a determination within the prescribed time
period voids the decision is one that appearsmbave been addressedconsidered by another
case. Accordingly, | will examine the statutorpdgaage and the legislative history to determine
the appropriate remedy.

First, the IDEA statute provides that, “éiin 5 days of receiptf the notification
provided under subparagraph (C), the hearing@ffshall make a determination on the face of
the notice of whether the notification meetsbguirements of subseatigb)(7)(A), and shall
immediately notify the parties writing of such determinationld. at § 1415(c)(2)(D). The
federal regulation and the statguéation both use substantiallyetsame language in setting the
five day requirement for an ALJ to rule on théficiency of a petition. 34 C.F.R. § 300.508(d)
(stating that “Within five daysf receipt of notification . .the hearing officer must make a
determination”); N.J.A.C. 6A:14-2.7(f) (“withinie days of receipt of the written objection, an
administrative law judge will determine whethtlee notice meets the requirements”). However,
while the statute and the regulations a# nsandatory language that the ALJ make a

determination within five days, neither th&tute nor the regulans provide for any

scheduled that Defendant, on January208.4, reminded or notified ALJ Bingham that
Defendant was challenging the sufficiency of Amended Petition. It washortly thereafter that
the ALJ rendered his decision.
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consequence should the ALJ failaot within that time period.

Defendant asserts that the Amended Petitism&it a separate ‘regst for due process’™
under N.J.A.C. 6A:14-2.7(f)(1), and therefore #hL.J was not requiretd provide a response
within five days of the challenge. Def. Br.X8. According to Defendant, only a “request for due
process” obliges an ALJ to provide a respongRiwfive days of a sufficiency challengel.

Here, the Amended Petition was an amendreetite June 13 Petition, permitted by ALJ
Martone when that petition was found insufficiddtwever, as Plaintiffpoint out, this literal
reading of the regulationsomld also mean that Defendansufficiency challenge was
impermissible. A respondent may only challetige sufficiency of a “request for due process.”
N.J.A.C. 6A:14-2.7(f) (providing #tt “request for a due processahing . . . serves as notice to
the respondent of the issues ie thlue process complaint. Thepesdent may assert that . . . the
notice is not sufficient.”). | conclude that thatutory language, and thegulations, are not as
limited as Defendant claims.

The provision permitting a respondent to challenge the sufficiency of a due process
petition was added to the IDEA én2004 amendment to the statutedividual with Disabilities
Education Improvement Act of 2Q@2ub. L. N0.108-446 § 615(c)(218 Stat. 2647 (2004).
According to the report of the Senate Comesiton Health, Education, bhar, and Pensions, this
section was added to the law in order to previtmaisons in which parents filed complaints with
minimal facts, “leaving the schoulith no idea as to what the raasues would be at the due
process hearing, and forcing the school to prepare for any and every issue that could be possibly
raised against it.” S. Rep. 108-185 at 34 (2003 ddmmittee stated that while “a party's right
to a due process hearing shontt be delayed or denied foo reason, a party's failure to

provide notice of their complatito the other party is reasdnia grounds for delaying a hearing
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until the other party is reasonably apprisédhe issues underlying the complaintl’ at 35.
Similarly, the Third Circuit has commented thde purpose of the [IDKE] statute to foster
cooperation between the parents and educatagsicy is served by a development of the
factual basis for the dispute prior teetimitiation of adverarial proceedings.M.S.-G, 306 Fed.
App'x at 775.

In consideration of this purpose and higtdrcannot find that the consequences of the
failure of an ALJ to act withithe prescribed time period heiteosild fall on the school district-
respondent. The purpose of the sufficiency challengeigion is to ensure #t a school district
has adequate notice of the claifra delay in a sufficiency dermination must result in the
petition being deemed sufficient, even if théimn was clearly inadeqte, the school district
would be prejudiced by being forcéal “prepare for any and every issue that could be possibly
raised against it.”

Plaintiffs assert that, here, “by the dafeALJ Bingham’s decision, Defendant cannot
reasonably have misunderstood any of the faelledations supporting tHelaintiffs’ claims,”
and further contend that the parties “had exchamgcovery and . . . requisite witness lists and
the like,” PI. Br. at 8. The fact that the schdwitrict was preparing fahe scheduled hearing,
however, does not mean that it had fair notice of the claims. Rather, the school may have
prepared for issues that would not ariseq assult of the missing factual information in the
petition—precisely the sittian that the sufficiencghallenge is intended to prevent. It is true
that Plaintiffs will now suffer the consequenceshaf ALJ’s delay, in that their right to obtain a
due process hearing will also be further delajfetht denied. However, the legislative history
indicates that the failure toqvide notice is “reasonable grouiidigr a delay, and, as discussed

supra the blame also lies at Plaintiffs’ door, srelaintiffs’ petition fded to provide the
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required factual basis for the petition, despiteartban one ALJ alerting Plaintiffs to their
failing, and Plaintiffs being given multipgpportunities to cure the deficiencies.

Nonetheless, Plaintiffs did suffer an unnecessarynonth delay in their efforts to obtain
an IDEA due process hearing. Moreover, because ALJ Bingham dismissed the due process
petition,seeJan. 29 Decision, Plaintifigill be required to file a new Petition, which may be
limited by the IDEA two-year statute of limitatiorfsee20 U.S.C. § 1415(f)(3)(Ckee also
N.J.A.C. 6A:14-2.7(a)(1). For that reason, @murt suggests that, rather than filing a new
Petition, Plaintiffs request that the ALJ perthigm to amend their petition once more. If the
ALJ finds that Plaintiffs are permitted undee tibEA statute to anmal their petition, then
Plaintiffs will not suffer any harm from therigthy delay in the sufficiency determination.

Thus, I find that the ALJ’s failure to malkesufficiency determination within the time
period prescribed by the IDEgtatute and regulations dmt invalidate the belated
determination that the petition was insufficient. @is basis, in addition to the earlier finding
that this Court likely lacks jisdiction to review a sufficiency determination, summary judgment

is granted in favor of Defendant.

CONCLUSION
For the reasons expressed herein, Defendant’s Motion for Summary Judgment is granted,

and Plaintiffs’ Motion for Summary Judgment is denied. An appropriate Order shall follow.

Date: Augustl8,2015 /sFredal.. Wolfson
HonFredaL. Wolfson,U.S.D.J.
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